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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELI M. BOROCHOV, et al.,

Plaintiffs,

v.

ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.

Case No. l:19-cv-02855 (TNM)

MEMORANDUM OPINION

This action for compensatory and punitive damages arises under the terrorism exception

to the Foreign Sovereign Immunities Act (FSIA), 28 U.S.C. § 1605A. It concerns two 2015

terrorist attacks in Israel perpetrated by Hamas. Nineteen Plaintiffs—some U.S. citizens, some

Israeli—sue the States of Iran and Syria (together, the States) for injuries suffered by the victims

of the attacks and the emotional injuries suffered by the victims’ immediate families. Plaintiffs

allege that the States provided material support and resources to Hamas.

The States did not respond or appear, and Plaintiffs now move for default judgment. The

Court finds that Plaintiffs successfully established personal and subject matter jurisdiction under

28 U.S.C. § 1605A. They have also proved that the States are liable under federal and Israeli

law. The U.S. Plaintiffs have supported their request for compensatory and punitive damages.

The Israeli Plaintiffs have not. The Court thus will grant in part and deny in part the motion for

default judgment.

I. BACKGROUND

The terrorist attacks at issue occurred in Israel in 2015. See Amended Compl. (Compl.)

53, 67, ECF No. 6. Plaintiffs allege that Hamas, an Islamic organization committed to the
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“destruction of the State of Israel,” id. 30, perpetrated the attacks with “material support and

resources” from the States, id. Tf 2.

The Foreign Sovereign Immunities Act (FSIA) generally immunizes foreign sovereigns

from suits in federal courts, but “that grant of immunity is subject to a number of exceptions.”

Mohammadi v. Islamic Repub. of Iran, 782 F.3d 9, 13-14 (D.C. Cir. 2015). Once an exception

applies, the foreign state loses its immunity. See Bell Helicopter Textron, Inc. v. Islamic Repub.

of Iran, 734 F.3d 1175, 1182-83 (D.C. Cir. 2013). One such exception, known as the “terrorism

exception,” waives sovereign immunity for countries providing material support to terrorist

organizations. See 28 U.S.C. § 1605A. Plaintiffs bring their case under this exception. See

Compl. 28-29ˣ˭˱| .

Because Iran and Syria did not respond, Plaintiffs move for default judgment. See

Plaintiffs’ Mot. for Default J. (Pls.’ Mot.), ECF No. 55-1. Entry of default judgment is “not

automatic.” Mwani v. Bin Laden, 417 F.3d 1, 6 (D.C. Cir. 2005). Before the Court can enter

default judgment, Plaintiffs must establish subject matter jurisdiction and personal jurisdiction.

See Jerez v. Repub. of Cuba, 775 F.3d 419, 422 (D.C. Cir. 2014) (“A default judgment rendered

in excess of a court’s jurisdiction is void.”). Section 1605A provides a mechanism for Plaintiffs

to show both types of jurisdiction over a non-responsive sovereign.

The Court’s analysis thus focuses on whether Plaintiffs have properly pled all elements of

a claim under § 1605A. To do so, Plaintiffs must show that the States supported the terrorist

groups responsible for the attacks at issue. Plaintiffs have submitted expert declarations to make

those showings. See Expert Reports of Rael Strous, ECF Nos. 50, 51; Expert Declaration of Dr.

Alan Friedman (Friedman Deck), ECF No. 53; Expert Declaration of Arieh Spitzen (Spitzen

Deck), ECF No. 54. Plaintiffs also rely on expert declarations from an earlier case in this
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district. See Declaration of Benedetta Berti (Berti Decl.), ECF No. 29, Force v. Islamic Repub.

of Iran, No. 16-cv-1468 (D.D.C.); Declaration of Dr. Marius Deeb (Deeb Decl.), ECF No. 30,

Force v. Islamic Repub. of Iran, No. 16-cv-1468 (D.D.C.); Declaration of Patrick Clawson

(Clawson Decl.), ECF No. 32, Force v. Islamic Repub. of Iran, No. 16-cv-1468 (D.D.C.).1

The Court assesses this evidence and makes findings of fact before proceeding to

findings of law. See Selig v. Islamic Repub. of Iran, — F. Supp. 3d —, No. 19-cv-2889 (TNM),

2021 WL 5446870, at *1 (D.D.C. Nov. 22, 2021) (accepting expert declarations as sufficient to

meet plaintiffs’ evidentiary burden).

II. FINDINGS OF FACT

A. Hamas

Members of the Muslim Brotherhood founded Hamas in 1987-88. See Berti Deck 11.

Hamas intends to liberate Palestine through jihad and to “create an Islamic state” in Israel. Deeb

Deck TJ 11. Hamas advocates “direct and indirect attacks” on Israeli civilians and military

personnel to advance these goals. Berti Deck 11. In the years since Hamas’s founding, those

attacks have come as kidnappings, rocket attacks, and other bombings. See generally id. 15-

16.

Hamas combines its military and terror activities with political and social efforts. See

Spietzen Deck 25. Hamas has even achieved political success, winning in 2006 a plurality of

seats in the Palestinian parliament. See id. 28. One year later, Hamas seized power in the Gaza

Strip, a Palestinian-majority area in the southwest of Israel. See id. Beyond that political

1 The Court can review evidence considered in a previous decision with no re-presentment of
that evidence. See Lee v. Islamic Repub. of Iran, 518 F. Supp. 3d 475, 480 (D.D.C. 2021). The
Court still must reach its “own[ ] independent findings of fact.” Id. The Court here has
independently reviewed these Force declarations. The Court has also reviewed the qualifications
of Plaintiffs’ experts and is satisfied that each is qualified to offer the opinions discussed below.

3



Case l:19-cv-02855-TNM Document 58 Filed 03/04/22 Page 4 of 47

influence, Hamas seeks to dominate Palestinian society through several social institutions and

ostensibly charitable bodies. See id. Tf 29. Dr. Spietzen testifies that these efforts allow Hamas

to appear reliable to Palestinians, thereby encouraging more of them to support Hamas’s

activities, including ones focused on terrorism. See id. 29-30.

B. Syrian Support for Hamas

Hamas’s leadership resided in Syria from about 2000-2012. See Deeb Deck Tf 22.

Although that residency predates the attacks here, Plaintiffs’ experts assert that Hamas would not

have the capacity for such attacks without Syria’s support. See Berti Decl. 50 (“[W]ithout the

support of a prominent Arab state like Syria to lend it legitimacy, [Hamas] would be more

isolated and unable to grow, develop, expand, and solidify itself as a major player on the

Palestinian political and military scene, as Hamas has done.”). The experts identify four ways in

which Syria supported Hamas.

First, safe haven. The organization moved its political headquarters to Damascus in

2000, see id. 25, and Syria’s support gave Hamas a “public platform,” id. 26. Hamas’s

leaders, all designated as terrorists by the United States, could freely meet in Damascus. See id.

34˭ . By hosting Hamas, Syria gave it “symbolic validation, political support, [and] legitimacy”

through which Hamas could boost its credibility and stature. Id. 37.

Second, an operational base. Hamas used the friendly confines of Damascus to

orchestrate military efforts on the ground in Israel. Hamas carried out its most lethal suicide

bombings through Syrian operatives, see id. 41, and Hamas’s top military commander even

moved to Damascus, see id. 42. Dr. Berti confirms that Hamas’s political leaders in Gaza

needed approval from Damascus before they could ratify an Israeli offer for a prisoner exchange.

See id. Tf 43. Instructions for various attacks in Israel also came directly from Damascus. See
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Deeb Decl. 15. The Syrian government did nothing to “forcefully or systematically” crack

down on Hamas’s military planning. Berti Deck Tf 44. Indeed, Syria once offered aid “as an

incentive” for more suicide attacks in Israel. Id. 45.

Third, a political hub. Through Syria’s generosity, Damascus became Hamas’s

“diplomatic and public relations base.” Id. 47. Hamas used that base to organize political

events and to influence Palestinian politics. See id. In Damascus, Hamas hosted strategic

discussions with other Palestinian factions, and those discussions often allowed greater

coordination between the groups’ activities in Israel. See id. Tf 48. This political visibility made

Hamas more popular and influential. See id. 50.

Fourth, equipment, funding, and logistical support. Plaintiffs’ experts provide less detail

on this point but assert that Iran routed weapons shipments to Hamas through Syria. See id. 53.

And the Jordanian government claimed that some Hamas weapons originated in Syria. See id.

54. Syria also provided training grounds where Hamas fighters learned “essential tactical

skills” for future attacks. Id. 55; see Deeb Decl. Tf 19. Plaintiffs’ experts conclude that the

“tactical know-how” learned during Syria’s protection allowed Hamas to “transform itself into a

leading terrorist group with solid infrastructure and the power” to disrupt the Israeli-Palestinian

peace process. Deeb Decl. 23.

Based on the above unrebutted expert testimony, the Court finds that Syria provided

material support in the form of operational freedom, political legitimacy, protection, and training

to Hamas. Although that support apparently ended before the attacks at issue, the expert

testimony confirms that without it, Hamas could not have undertaken these attacks. On identical

evidence, Judge Moss reached the same conclusion. See Force v. Islamic Repub. of Iran, 464 F.

Supp. 3d 323, 367-68 (D.D.C. 2020).
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C. Iranian Support for Hamas

Plaintiffs rely on Dr. Patrick Clawson to make their case against Iran. As he explains, the

U.S. State Department has long known that Iran uses its intelligence services “to facilitate and

conduct terrorist attacks.” Clawson Deck 25. Supporting terrorist groups “is an official policy

of the Iranian government.” Id. 26. Those groups include “anti-Israel terrorism of all sorts,”

and Iran has supported Hamas for the past 30 years. Id. 28, 30.

Dr. Clawson discusses three specific ways Iran supports Hamas. First, financially.

Starting in the 1990s, Iran paid Hamas “millions of dollars,” allowing Hamas to establish front

businesses. Id. 38. After Hamas won a plurality in the Palestinian parliament, Iran pledged

$250 million to the group. See id. 42. Hamas publicly acknowledged this financial support

when its political chairman in 2012 thanked Iran for “arms and funding.” Id. 56. And even

during low periods in the Iran-Hamas relationship, Iran gave suitcases of money directly to

Hamas operatives in Gaza. See id. 60.

Second, through weapons. In 2008, Secretary of State Condoleeza Rice said that “Hamas

is being armed and it’s very clear that they are being armed, in part, by the Iranians.” Id. 45.

Earlier that year, Israeli investigators learned that a mortar shell fired by Hamas had been

manufactured in Iran and that Iran had provided input into the design of other Hamas rockets.

See id. Tf 47. And according to Dr. Clawson, Iran smuggles weapons to Hamas through tunnels

on the Egypt-Gaza border and sometimes via the Mediterranean Sea. See id. 50-52. Israel

has intercepted some of those shipments. See id. 53. As with Iran’s financial donations,

Hamas has publicly acknowledged Iran’s weapons support. A representative for Hamas’s

military thanked Iran in 2014 for “providing it with rockets and anti-tank missiles.” Id. 59.

6
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Third, by training Hamas soldiers over many years. As early as 1996, Hamas operatives

received training in Iran before they bombed a bus in Jerusalem. See id. 35. And since 2003,

the State Department has annually reported to Congress that Hamas receives training from Iran.

See id. 27. Dr. Clawson excerpts a British article claiming 150 members of Hamas’s military

wing had “passed through training in Tehran, where they studied] for between 45 days and six

months at a closed military base[ ]” under Iranian supervision. Id. 46.

Based on this information, Dr. Clawson concludes that Iran provided material support to

Hamas during the 2008-2017 timeframe. After assessing his testimony, the Court agrees. Iran

provided money, weapons, and training to Hamas for decades. And Iran gave support during the

period when the attacks at issue took place.

D. The Attacks

On a November afternoon in 2015, Akram and Nasr Badawi nested a rifle in a window

overlooking the courtyard of the Cave of the Patriarchs 2 in Hebron, Israel. See Spietzen Deck

71. The brothers had been members of a four-man Hamas cell since 2015 and had specifically

obtained a rifle for the ensuing attack. See id. 94. They admitted later that they intended to kill

Jews. See id. 73. Nasr was the lookout, Akram was the sniper.3 See id. 71. At around 4

p.m., Akram fired multiple shots. See id. 71.

He hit two people. See Friedman Deck, Ex. B at 1, ECF No. 53-2.4 One bullet struck

Plaintiff Eli Borochov in the groin as he walked to the Cave. See id.; Declaration of Eli

2 Tradition says the Cave holds the graves of many Old Testament figures, and thus many Jews
and Muslims pray there. Id. n.25.

3 Because this case involves multiple persons with shared family names, the Court will introduce
individuals by first and last name and afterward refer to them by first name only.

4 All page citations refer to the pagination generated by the Court’s CM/ECF system and all
exhibit numbers refer to the numbered attachments to the CM/ECF filings.
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Borochov 2 (Eli Decl.), ECF No. 32. Eli had traveled to Israel from his home in New York.

See Eli Deck 2. His father and brother accompanied him that day to the Cave. See id.

Emergency personnel evacuated Eli to a nearby hospital, where he underwent immediate

surgery. See Friedman Decl., Ex. B at 1. Surgery went well, and the hospital discharged him

two days later. Id. But as a result of his injuries, Eli could not walk for two months. See id.

According to the Complaint, nobody died in the attack.5

Law enforcement arrested Akram and Nasr at the scene. Once Israeli authorities

publicized the arrest—something they did not do until almost a year later—an official Hamas

website identified the brothers as members of Hamas’s terrorist wing. See Spietzen Decl. 113.

The Court thus agrees with Dr. Spietzen that Hamas conducted the attack.

One month after the attack in Hebron, on the anniversary of Hamas’s founding, see id.

119, Abd al-Mushin Shaher Hasouna drove from Hebron to Jerusalem, see id.*\Y2\. The night

before, he told his mother that he would “intercede for her in[ ] Paradise.” Id. 124. Hasouna

raced his car into a bus stop in central Jerusalem, ramming 14 people. See id. 119, 122. An

onlooker saw the attack, drew his own firearm, and shot Hasouna before he could do more

damage. See id. 119. That action probably saved lives; Hasouna had an axe in his car and

likely intended to use it against the crowd. See id. 126.

Among the injured were Yoav Golan, a U.S. citizen living in Israel, and his wife, Rotem.

See Compl. 9-10. The car’s impact hurled them into the bus stop’s glass wall. See Declaration

of Yoav Golan 6 (Yoav Deck), ECF No. 38. Yoav felt sharp pain in his shoulder and in his

leg. See id. 12, 14. The fall had dislocated and fractured his shoulder, and he had a crush

5 Israeli media reports of the attack similarly do not discuss any deaths. See Judah Ari Gross,
Hebron brothers get life in prison for sniper spree, The Times of Israel (Nov. 12, 2017, 7:18
PM), https://www.timesof1srael.com/hebron-brothers-get-life-in-prison-for-sniper-spree.
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injury on his leg from where the car had struck him. See id. 16, 19. Although released from

the hospital the next day, Yoav could not walk for a month and was confined to a wheelchair.

See id. Tf 24. Rotem suffered cuts on her legs, requiring stitches, and sprained a ligament in her

knee. See Declaration of Rotem Golan 20 (Rotem Deck), ECF No. 46. Because of her

injuries, Rotem could neither drive for a month nor attend school for two months. See id. Tf 28.

Both Yoav and Rotem also suffered mental and emotional injuries from the attack. See id.

TIT! 29-64; Yoav Decl. 24, 42-54, 58, 60-63. Plaintiffs suggest that only Hasouna died in the

incident.6

The next day, Hamas websites praised Hasouna. See Spietzen Deck 128. Online

forums and radio stations connected to Hamas called him a “son of the Hamas movement.” Id.

Hamas’s radio station published a poster calling Hasouna “one of the sons of the Islamic

resistance movement Hamas, whose heroic operation, carried out on the 28th anniversary of the

founding of the resistance movement, has ensured the continuation of resistance.” Id. 130.

Given these actions, the Court finds that Yoav and Rotem suffered their injuries at Hamas’s

hands.

Eli and his family sue for physical and emotional injuries from the attack. Ditto for

Yoav, Rotem, and their immediate families.7 The latter group contains both U.S. and Israeli

nationals.

6 Israeli news sources likewise mention no other deaths. See Fourteen injured in Jerusalem car-
ramming attack, i24 News (Dec. 14, 2015, 3:52 PM),
https://www.i24news.tv/en/news/israel/diplomacy-defense/95622-151214-at-least-9-people-
injured-in-car-ramming-attack-in-jerusalem.

7 The Complaint lists as Plaintiffs Yoav’s and Rotem’s grandparents, see Compl. 20-27, but
Plaintiffs’ Proposed Order disclaims any pursuit of those claims, see Proposed Findings of Fact
and Conclusion of Law (Proposed Order) at 1, ECF No. 55-4. The identity of Plaintiffs matters
not to the Court’s analysis, but the Court assumes based on that proposed language that the
grandparents have abandoned their claims.

9
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III. LEGAL STANDARDS

Under Federal Rule of Civil Procedure 55(b)(2), a court may enter default judgment

when a party applies for it. But entry of a default judgment “is not automatic.” Mwani, 417 F.3d

at 6. A court must assure itself of its subject matter jurisdiction, see Hecht v. Ludwig, 82 F.3d

1085, 1092 (D.C. Cir. 1996), and of its personal jurisdiction over an absent defendant, see

Mwani, 417 F.3d at 6-7.

Extra procedures govern entry of default when the defendant is a sovereign state. The

FSIA “affords the sole basis for obtaining jurisdiction over a foreign state in United States

courts.” Mohammadi, 782 F.3d at 13. The FSIA generally immunizes foreign states, but that

grant of immunity “is subject to a number of exceptions.” Id. at 14. Relevant here is the so-

called terrorism exception found in 28 U.S.C. § 1605A. Section 1605A confers subject matter

jurisdiction, recognizes a federal cause of action against foreign states subject to the exception,

and addresses personal jurisdiction by specifying procedures that a plaintiff must follow to effect

service on a foreign state. See Schwartz v. Islamic Repub. of Iran, No. 18-cv-1349 (RDM), 2020

WL 7042842 at *9 (D.D.C. Nov. 30, 2020).

Different standards of proof govern federal courts’ personal jurisdiction and subject

matter jurisdiction inquiries. Plaintiffs need only make a “prima facie showing” of personal

jurisdiction. Mwani, 417 F.3d at 6-7. But for a court to exercise subject matter jurisdiction,

plaintiffs must “establish[] [their] claim or right to relief by evidence satisfactory to the court.”

28 U.S.C. § 1608(e). The statute does not specify what constitutes “evidence satisfactory to the

court,” so courts determine “how much and what kinds of evidence the plaintiff must provide.”

Han Kim v. Dem. People’s Repub. of Korea, 774 F.3d 1044, 1046-51 (D.C. Cir. 2014). The

evidence must consist of “admissible testimony in accordance with the Federal Rules of

10
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Evidence,” id. at 1049 (cleaned up), and it must be sufficient for a court to come to the “logical

conclusion” that the defendant is responsible for the plaintiffs’ injuries, id. at 1051.

IV. ANALYSIS

The Court’s analysis proceeds as follows: First, the Court will determine whether it has

subject matter jurisdiction. Then the Court considers whether it has personal jurisdiction over

the States. Next, the Court evaluates whether Plaintiffs have pled a federal cause of action and

whether they have proven a theory or theories of liability. Finally, the Court assesses Plaintiffs’

claims for monetary damages.

A. Subject Matter Jurisdiction

To invoke the terrorism exception, Plaintiffs must make two threshold showings. First,

the claimant or victim must be a U.S. national, a U.S. servicemember, or a U.S. government

employee. See 28 U.S.C. § 1605A(a)(2)(A)(ii). Plaintiffs easily meet the requirement because

two direct victims of the attacks, Eli and Yoav, are U.S. citizens. See Compl. 4, 9. True,

some Plaintiffs are not U.S. nationals. But “this fact is non-consequential” for jurisdictional

purposes because some victims are U.S. nationals. Force, 464 F. Supp. 3d at 369.

Second, the State Department must have designated the foreign government as a state

sponsor of terrorism at the time of the attack and when Plaintiffs filed their lawsuit. See 28

U.S.C. § 1605A(a)(2)(A)(i). Plaintiffs again easily clear this hurdle: The State Department has

designated Syria and Iran as state sponsors of terrorism since 1979 and 1984, respectively. See

Dep’t of State, Bureau of Counterterrorism, State Sponsors of Terrorism (last accessed Feb. 4,

2022), https://www.state.gov/state-sponsors-of-terrorism.

Once past those thresholds, Plaintiffs must show that their claims fit within the terrorism

exception’s narrow waiver of sovereign immunity. The waiver contains five requirements:

11
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[1] money damages are sought against a foreign state [2] for personal injury or death [3]
that was caused by [4] an act of torture, extrajudicial killing, aircraft sabotage, hostage
taking, or the provision of material support or resources for such an act if such act or
provision of material support or resources is [5] engaged in by an official, employee, or
agent of such foreign state while acting within the scope of his or her office, employment,
or agency.

28 U.S.C. § 1605A(a)(l). The Complaint establishes the first two requirements. Plaintiffs seek

money damages, see Compl. 136(a)-(b), for suffering after the attacks in Israel, see id. 94-

97. The Court’s analysis thus focuses on the latter three requirements, though in a different

sequence.

The States provided Hamas with “material support” to carry out the attacks. Recall the

resources that Iran and Syria supplied to Hamas. See supra II.B, II.C. Syria gave Hamas a safe

base from which to organize its terrorist and diplomatic activities. Iran gave Hamas money,

weapons, and training for Hamas fighters. Plaintiffs have thus provided evidence “satisfactory to

the court,” 28 U.S.C. § 1608(e), that the States materially supported Hamas and that this support

came from the States’ officials and agents “while acting within the scope of [their] office,

employment, or agency,” id. § 1605A(a)(l).

The States gave material support “for” an extrajudicial killing. The definition of

“extrajudicial killing” comes from the Torture Victim Protection Act of 1991 (TVPA), which

defines the term as “a deliberated killing not authorized by a previous judgment pronounced by a

regularly constituted court affording all the judicial guarantees which are recognized as

indispensable by civilized peoples.” See 28 U.S.C. § 1350 note.

Plaintiffs assume that the attacks were “an act of extrajudicial killing” because the

attackers “deliberated” killing people, even though they ultimately failed to do so. See Pls.’ Mot.

at 15-16. They offer paltry support for this assertion, citing only one case in which terrorists did

kill someone. See id. at 16 (citing Campuzano v. Islamic Repub. of Iran, 281 F. Supp. 2d 258,

12
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270-71 (D.D.C. 2003)). And Plaintiffs do not suggest that the attacks were acts of torture,

aircraft sabotage, or hostage taking. The Court therefore must decide (without briefing) whether

support for an attack that killed nobody can still qualify as support for an extrajudicial killing.

The Court begins, as it must, with the text of the definition for an extrajudicial killing.

See Jackson v. Modly, 949 F.3d 763, 768 (D.C. Cir. 2020). The definition refers to a “killing.”

That word denotes a fatality. See Killing, Black’s Law Dictionary (11th ed. 2019) (“The act of

causing the end of an animate thing’s life.”). Other courts agree. In Oveissi v. Islamic Republic

of Iran, 513 F.3d 835, 840 (D.C. Cir. 2009), the D.C. Circuit found that the assassination of an

Iranian citizen in France “clearly qualifies as an extrajudicial killing.” The Eleventh Circuit

likewise reads the TVPA to require, “at a minimum,” some act “that takes another’s life.”

Mamani v. Sanchez Bustamante, 968 F.3d 1216, 1233 (11th Cir. 2020). Thus, an attack cannot

be a “killing,” deliberated or otherwise, if nobody dies.8

Nor does the text suggest that the definition’s limitation to a “deliberated killing”

includes an “attempted killing.” That suggestion defies the usual meanings of “deliberated” and

“attempted.”9 A deliberated action is one in which the actor “considers] or discussfes] [it]

carefully.” Deliberate, Am. Heritage Dictionary 227 (3d ed. 1994). An attempted action, on the

other hand, is one where the actor “make[s] an effort to do” that action. Id. at 54. Thus, the

adjectives “deliberated” and “attempted” speak to different aspects of an act. Whether an act is

8 True, a bystander shot and killed Hasouna after he rammed into the bus stop. That would
constitute a “killing.” But Plaintiffs do not allege that Hasouna’s death suffices, and it is hard to
see how anyone “deliberated” his death. In any event, Hasouna’s actions, not his death,
“causefd]” the injuries to Yoav and Rotem. 28 U.S.C. § 1605A(a)(l). Thus, a suit premised on
Hasouna’s death as an extrajudicial killing would fail to meet the exception’s plain terms.

9 “Deliberated” and “attempted” are the past participle forms of the verbs “to deliberate” and “to
attempt.” The Court therefore cites definitions for those verbs.
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deliberated depends on the consideration given to it ahead of time. See Mamani v. Berzain, 654

F.3d 1148, 1155 (11th Cir. 2011) (defining “deliberate” under the TVPA as “undertaken with

studied consideration and purpose”). Whether an act is attempted turns on efforts made by the

actor to accomplish the act. See United States v. Resendiz-Ponce, 549 U.S. 102, 107 (2007)

(“‘[A]ttempt’ as used in common parlance connotefs] action rather than mere intent . . . .”).

A deliberated killing would appear to be a murder accomplished with what the common

law described as “malice aforethought,” while an attempted killing is an inchoate crime. The

Court therefore cannot include attempted killings in the phrase “deliberated killings” without

being unfaithful to the statutory text. This the Court will not do. See Star Athletica, LLC v.

Varsity Brands, Inc., 137 S. Ct. 1002, 1010 (2017) (“We thus begin and end our inquiry with the

text, giving each word its ordinary, contemporary, [and] common meaning.”) (cleaned up).10

The Court must respectfully disagree with other judges in this district who have held that

attempted killings fall within the TVPA’s definition of an extrajudicial killing. See, e.g., Lee,

518 F. Supp. 3d at 491; Gill v. Islamic Repub. of Iran, 249 F. Supp. 3d 88, 99 (D.D.C. 2017).

That said, those decisions also present another, more compelling textual argument that

ultimately saves Plaintiffs. See, e.g., Karcher v. Islamic Repub. of Iran, 396 F. Supp. 3d 12, 57

(D.D.C. 2019). The FSIA waives sovereign immunity for injuries caused by “material support

10 More, Owens v. Republic of Sudan militates against interpretating “deliberated killing” to
include attempted killings. 864 F.3d 751, 770 (D.C. Cir. 2017), vacated and remanded on other
grounds sub nom. Opati v. Repub. o/'Sudan, 140 S. Ct. 1601 (2020). There, the Circuit read the
TVPA’s definition to “contain[ ] three elements: (1) a killing; (2) that is deliberated; and (3) is
not authorized by a previous judgment pronounced by a regularly constituted court.” Id. at 770.
The Court has already explained why a “killing” requires a fatality. Thus, an attempted killing
that, by definition, causes no deaths would not meet the Circuit’s first element, even if it were a
“deliberated” action under the second element.
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for˽ an extrajudicial killing. 28 U.S.C. § 1605A(a)(l) (emphasis added). The word “for”

matters.

As used in the provision, “for” “indicate[s] the object or purpose of an action or activity.”

For, Am. Heritage Dictionary 329 (3d ed. 1994). One dresses “for” dinner or studies “for” an

exam even if the dinner or exam never occurs. Thus, a foreign state’s support with the object or

purpose of an extrajudicial killing constitutes support “for such an act” under the statute. 28

U.S.C. § 1605A(a)(l); accord Force, 464 F. Supp. 3d at 360-61. And support with that

intention or objective can therefore cause “personal injury,” even if a resulting attack is not

deadly. 28 U.S.C. § 1605A(a)(l). This interpretation faithfully considers Congress’s inclusion

of “for” in the statute and abides by the D.C. Circuit’s guidance to “interpret [the FSIA’s]

ambiguities flexibly and capaciously.” Van Beneden v. Al-Sanusi, 709 F.3d 1165, 1167 (D.C.

Cir. 2013).

Plaintiffs have sufficiently alleged that the States supported Hamas with that objective.

Syria has long sought to “derail any [Israeli-Palestinian] peace process or negotiations that it

considers unfavorably.” Berti Decl. 21. Dr. Deeb testifies that Syria continued to give Hamas

a base in Damascus even as Hamas kidnapped Israelis. See Deeb Deck 2˨[ la. Israeli

newspapers reported that Syria offered aid in 2002 for Hamas to resume suicide bombings

against Israel. See Berti Decl. 45. And Syria facilitated advantageous political meetings

between Hamas and foreign leaders, see id. 47 (the Iranian president), and granted Hamas a

presence in Lebanon, where Syria held de facto control for years, see id. 46. The Court finds

that Syria supplied this aid with the objective of furthering Hamas’s activities, which included

“deliberated killings” not sanctioned by applicable law. 28 U.S.C. 1350 note. Syria could not

have provided its support without that awareness.
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As to Iran, Plaintiffs’ evidence is even stronger. An Iranian ambassador publicly

promised to compensate families of those who died attacking Israelis. See Clawson Deck Tf 28.

According to Dr. Clawson, Iran also “paid generously for results” in the form of bombings in

Israel. Id. 38. And Iran manufactured weapons for Hamas, with Hamas leadership’s public

thanks. See id. 47, 56. Finally, Iran publicly supported Hamas during a rash of kidnappings

and bombings that it conducted in 2014. See id. Tf 58. Plaintiffs’ evidence thus shows that Iran

knew of Hamas’s violent activities, yet still provided support.

And the evidence shows that the Hamas operatives intended the attacks here to be deadly.

In Nasr’s statement to Israeli police, he said that “the purpose of the gunfire was to kill a Jew.”

Spietzen Decl. Tf 73. Akram likewise told police that the shooting’s purpose “was to murder and

injure Israelis as revenge for the deaths of’ Palestinian martyrs. Id. The two brothers clearly

contemplated a killing when they entered that room overlooking the Cave.

So too for Hasouna. Israeli investigators found no sign that Hasouna braked before

barreling into the bus stop. See Spietzen Decl. 122. He sped into a crowd, an action that any

driver knows could be lethal. Accord Sines v. Kessler, 324 F. Supp. 3d 765, 796 (W.D. Va.

2018) (reviewing statements from alleged coconspirators discussing the possibility that a car

could run over and kill counterprotestors at the 2017 Unite the Right rally in Charlottesville).

That Hasouna’s car only injured others was luck, not intentional. And even if he planned only to

injure with his car, Hasouna brought an axe for use afterwards, see id. 120, probably to imitate

the “ramming and stabbing” attacks that occurred widely across Israel in 2014-15, id. 120

n.82. These facts, particularly when combined with Hasouna’s pre-attack promise to intercede

for his mother in Paradise, see id. Tf 124, show that Hasouna planned to kill those gathered at the

bus stop. And he was willing to die doing so.
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In sum, Hamas undertook both attacks with an intent to kill and with material support

from the States. Thus, the States gave material support for an extrajudicial killing.

The States’ support to Hamas caused Plaintiffs’ injuries. The FSIA requires Plaintiffs to

show proximate cause, meaning “some reasonable connection between the act or omission of the

defendant and the damage which the plaintiff has suffered.” Owens, 864 F.3d at 794 (cleaned

up). To establish a “reasonable connection,” Plaintiffs must show both that “the defendant’s

actions [were] a substantial factor in the sequence of events that led to [their] injury” and that

their injury “must have been reasonably foreseeable or anticipated as a natural consequence of

the defendant’s conduct.” Id. (cleaned up).

As to Syria, Dr. Deeb concludes that Syrian support “enabled [Hamas] to transform

itself’ from a fledgling cell to a terror group “with a solid infrastructure and the power to wreak

devastation against Israel.” Deeb Decl. 23. He also concludes that Syrian support “is directly

responsible for the Hamas terrorist attacks we see today.” Id. 24. Dr. Berti likewise testifies

that “without the support of a prominent Arab state like Syria to lend it legitimacy, [Hamas]

would be more isolated and unable to” solidify itself as a major player. Berti Decl. 50.

Plaintiffs have thus persuaded the Court that Syrian support was key to the attacks at issue.

As for Iran, Dr. Clawson discusses the “substantial financial and military support” given

to Hamas. Clawson Deck Tf 34. This included “advanced weapons” for attacks in Israel, id. 50,

and direct infusions of cash, see id. 48. Hamas has publicly acknowledged Iran’s assistance to

Hamas’s efforts. See id. Tf 59. The Court is persuaded that Iranian support was instrumental to

the attacks in Hebron and Jerusalem.

The Court also finds that these attacks caused reasonably foreseeable suffering. Hamas

has a long history of planning and conducting attacks in Israel. Dr. Spietzen describes a wave of
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such attacks in 2015-16, which corresponded to the two attacks. See Spietzen Decl. 52-69.

Although Syria’s support predates these attacks, Syria gave Hamas safe haven during previous

years of similar attacks. Syria knew then about Hamas’s efforts. See, e.g., Deeb Decl. 21a.

Iran likewise supported Hamas during 2008-2017, see Clawson Deck 61, and it did so with full

awareness of how Hamas used that support.

For these reasons, the Court finds that the terrorism exception applies and that the States

have no sovereign immunity. This case falls therefore within the Court’s subject matter

jurisdiction. See 28 U.S.C. §§ 1330(a), 1605A(a)(l).

B. Personal Jurisdiction

A court has personal jurisdiction over a foreign state when it has subject matter

jurisdiction and the plaintiff has made service as required in 28 U.S.C. § 1608. See 28 U.S.C.

§ 1330(b).

Section 1608 “provides four methods of service in descending order of preference.”

Barot v. Emb. of the Repub. of Zambia, 785 F.3d 26, 27 (D.C. Cir. 2015). The first is “by

delivery of a copy of the summons and complaint in accordance with any special arrangement

for service between the plaintiff and the foreign state or political subdivision.” 28 U.S.C.

§ 1608(a)(1). The second is “by delivery of a copy of the summons and complaint in accordance

with an applicable international convention on service of judicial documents.” Id. § 1608(a)(2).

Next, a plaintiff can effect service “by sending a copy of the summons and complaint and a

notice of suit . . .  by any form of mail requiring a signed receipt, to be addressed and dispatched

by the clerk of the court to the head of the ministry of foreign affairs of the foreign state

concerned.” Id. § 1608(a)(3). And finally, if none of the first three methods works, a plaintiff

can serve the documents through the Department of State. Id. § 1608(a)(4).

18



Case l:19-cv-02855-TNM Document 58 Filed 03/04/22 Page 19 of 47

Here, neither Iran nor Syria made a special arrangement, nor are they party to an

international convention on the service of judicial documents. See Braun v. Islamic Repub. of

Iran, 228 F. Supp. 3d 64, 78 (D.D.C. 2017). Plaintiffs next attempted an international mailing by

the Clerk of Court, but the Clerk was unable to effect service. See Status Report at 2-3, ECF No.

12. So Plaintiffs requested the State Department to complete service under § 1608(a)(4). See id.

at 3. This last route was ultimately successful. According to letters from the Department, it

served Iran, see ECF No. 15, and Syria, see ECF No. 18, by diplomatic note.

Because the Court has subject matter jurisdiction and Plaintiffs made proper service, the

Court has personal jurisdiction over the States.

C. Causes of Action

The FSIA creates a private cause of action against foreign state sponsors of terrorism

liable for “personal injury or death.” See 28 U.S.C. § 1605A(c). The elements of this cause of

action overlap with the terrorism exception to sovereign immunity, so the Court’s subject matter

jurisdiction analysis shows that the exception’s cause of action is available here. See Foley v.

Syrian Arab Repub., 249 F. Supp. 3d 186, 205 (D.D.C. 2017).

But that availability does not extend to all Plaintiffs. Only U.S. nationals, U.S.

servicemembers, employees of the U.S. Government, or their legal representative may bring

claims under the federal cause of action. See 28 U.S.C. § 1605A(c)(l)-(3). Ten Plaintiffs are

U.S. citizens—Eli and his family; Yoav; Yoav’s mother, Yehudit Golan; and Yoav’s brother,

Matan Golan (collectively, U.S. Plaintiffs). See Compl. 4-9. 12-13. Based on their

citizenship, these Plaintiffs may use the cause of action found in § 1605A(c).

The other nine Plaintiffs (collectively, Israeli Plaintiffs) are Israeli citizens. See id.

10-11, 13-19. Recall that the presence of foreign plaintiffs does not deprive the Court of
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jurisdiction over their claims because the victims of the attacks were U.S. nationals, as required

by § 1605A(a)(2)(A)(ii)(I). Accord Thuneibat v. Syrian Arab Repub., 167 F. Supp. 3d 22, 35

(D.D.C. 2016). But Israeli Plaintiffs cannot proceed under § 1605A’s cause of action. Instead,

they may “pursue claims under applicable state or foreign law.” Fraenkel v. Islamic Repub. of

Iran, et al., 892 F.3d 348, 353 (D.C. Cir. 2018) (cleaned up). For their claims, the Court must

conduct a choice-of-law analysis. See Oveissi, 573 F.3d at 841.

The Court will analyze the States’ liability first to U.S. Plaintiffs and then to Israeli

Plaintiffs.

1. U.S. Plaintiffs

Although the FSIA provides a private cause of action, it does not provide the substantive

basis for Plaintiffs’ claims. See Selig, 2021 WL 5446870, at *12. Plaintiffs must instead “prove

a theory of liability” to justify holding the States liable. Roth v. Islamic Repub. of Iran, 78 F.

Supp. 3d 379, 399 (D.D.C. 2015). When adjudicating those theories, the Court cannot “fashion a

complete body of law.” Bettis v. Islamic Repub. of Iran, 315 F.3d 325, 333 (D.C. Cir. 2003).

Instead, the Court relies “on well-established statements of common law, found in state reporters,

the Restatement of Torts, and other respected treatises.” Fraenkel, 892 F.3d at 353.

a. Battery

As survivors of the attacks, Eli and Yoav allege that the States committed battery. The

States are liable for battery if they (1) acted “intending to cause a harmful or offensive contact

with . . ., or an imminent apprehension of such a contact” by those attacked and (2) “a harmful

contact” with those attacked “directly or indirectly result[ed].” Restatement (Second) of Torts

§ 13; see Roth, 78 F. Supp. 3d at 400. Harmful contact occurs when “any physical impairment”

or “physical pain or illness” results from an incident. Restatement (Second) of Torts § 15.
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Iran and Syria supported Hamas with the intent to cause harmful contact; “acts of

terrorism are, by their very nature, intended to harm and to terrify by instilling fear.” Valore v.

Islamic Repub. of Iran, 700 F. Supp. 2d 52, 77 (D.D.C. 2010). And Eli and Yoav suffered

physical harm. Eli suffered a gunshot wound that required immediate surgery, see Friedman

Decl., Ex. B at 1, and he testified to the “excruciating pain” that the wound caused him, see Eli

Decl. I. Yoav suffered a fractured shoulder and a crushed leg. See Yoav Decl. 16-19. So

Eli and Yoav have shown the States’ liability under the FSIA for battery and for the physical

injuries resulting from that battery.

b. Assault

Eli’s father, Ronen, and brother, Josef, were also present for the Hebron shooting. See

Declaration of Josef Barachov (Josef Decl.) 5, ECF No. 34; Declaration of Ronen Barachov

(Ronen Decl.) 4-5, ECF No. 35. They assert that Iran and Syria committed an assault,

causing them “fear and apprehension of death.” Compl. 112. The States are liable for assault

if, when they provided material support and resources for the attack, (1) they acted “intending to

cause a harmful or offensive contact with” or an imminent apprehension of such a contact by

Ronen and Josef; and (2) Ronen and Josef were “put in such imminent apprehension.” Akins v.

Islamic Repub. of Iran, 332 F. Supp. 3d 1, 35-36 (D.D.C. 2018) (quoting Restatement (Second)

of Torts § 21(1)).

As discussed above, the States supported Hamas with the intent to cause harmful contact

and the immediate apprehension of that contact. Acts of terrorism are “intended to harm and to

terrify by instilling fear of further harm.” Murphy v. Islamic Repub. of Iran, 740 F. Supp. 2d 51,

73 (D.D.C. 2010). And both men feared further harm after the attack. Josef told Dr. Strous that

the entire attack was “extremely frightening” and that, for the next months, he grew scared
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whenever he saw workers in buildings. Strous Expert Report on Josef Borochov at 2, ECF No.

50-5. “He thought they were snipers in windows waiting to target him.” Id. Ronen similarly

“freaked out” from shock and felt “immense fear, terror, agitation, dread, and distress”

immediately following the shooting. Strous Expert Report on Ronen Borochov at 2, ECF No.

50-6. For months afterwards, Ronen would think “about what could have happened” and

suffered severe anxiety as a result. Id. at 3.

Plaintiffs have accordingly shown that the States are liable to Rotem and Josef for

assault.

c. Solatium/Intentional Infliction of Emotional Distress

All U.S. family members sue for “loss of solatium,” see Compl. 95, 97, which is “the

mental anguish, bereavement, and grief’ experienced by those with a close relationship to the

victim. Est. of Hirshfeld v. Islamic Repub. of Iran, 330 F. Supp. 3d 107, 140 (D.D.C. 2018)

(cleaned up). Under the FSIA, a solatium claim “is indistinguishable” from an intentional

infliction of emotional distress (IIED) claim. Id. Courts apply the Restatement (Second) of

Torts to these claims. See, e.g., Abedini, 422 F. Supp. 3d at 133.

The States are liable for IIED if they “by extreme and outrageous conduct intentionally or

recklessly cause[ ] severe emotional distress to another.” Restatement (Second) of Torts § 46(1).

The Restatement permits recovery by (1) members of the victim’s immediate family (2) who

were present at the time of the conduct. See id. § 46(2); Est. of Hirshfeld, 330 F. Supp. 3d at

141.

Here, the States provided material support to Hamas with the understanding and intent

that Hamas would carry out attacks in Israel. Those acts of terrorism “are inherently extreme

and outrageous.” Abedini, 422 F. Supp. 3d at 135. And because of the outrageousness of an act
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of terrorism, courts have waived the Restatement’s presence requirement for family members so

long as they “suffer[ ] mental anguish and trauma as a result of’ the attack. Cohen v. Islamic

Repub. of Iran, 238 F. Supp. 3d 71, 85 (D.D.C. 2017); see also Est. of Hirshfeld, 330 F. Supp. 3d

at 141. Thus, all family members can recover for IIED regardless of their presence at the

attack.1 1 Accord Akins, 332 F. Supp. 3d at 37-38. The Court has reviewed the declarations

submitted by each U.S. family member and is persuaded that all of them suffered “severe

emotional distress” from the injuries suffered by Eli and Yoav. Restatement (Second) of Torts

§ 46(2).

The U.S. Plaintiffs have thus established Iran’s and Syria’s liability under the federal

private right of action for their solatium claims.

2. Israeli Plaintiffs

Now consider the nine Israeli Plaintiffs—all family members of Yoav and Rotem. They

bring various state-law claims against the States.12 Recall that they can rely only on state tort

law to supply the requisite cause of action. That approach requires the Court to first determine

“which jurisdiction’s substantive law to apply.” Oveissi, 513 F.3d at 841. For that

1 1 This includes Ronen and Josef, despite their successful assault allegation. They suffered
psychological injuries from being present for the shooting that wounded Eli. The Court’s assault
analysis above accounts for those injuries. Solatium damages, on the other hand, compensates
Ronen and Josef for their grief at seeing Eli shot and at seeing him struggle over the next
months. See Braun, 228 F. Supp. 3d at 85-86 (awarding damages for assault and solatium to
parents who were present for terrorist attack that killed their child).

12 According to the Complaint, the U.S. Plaintiffs also bring these claims. But U.S. Plaintiffs
have already shown liability for their injuries under the federal cause of action. These state law
claims thus provide no “additional right to recover.” Force, 464 F. Supp. 3d at 371; see also
Barry v. Islamic Repub. of Iran, 410 F. Supp. 3d 161, 178 n.8 (D.D.C. 2019) (declining to
consider a state-law claim arising from same predicate acts when plaintiff had shown liability
under the federal cause of action).
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determination, the Court applies choice-of-law rules from its forum, the District of Columbia.

See id. 13

a. Choice of Law

The District combines a “governmental interest analysis” with a “most significant

relationship test.” W.A. v. Islamic Repub. of Iran, 427 F. Supp. 3d 117, 139 (D.D.C. 2019).

Under the first analysis, “the Court evaluates the governmental policies underlying the applicable

laws and determines which jurisdiction’s policy would be most advanced by having its law

applied” to the case. Id. (cleaned up). Under the second portion—the most significant

relationship test—the Court must consider four factors from the Restatement (Second) of

Conflict of Laws: (1) the place where the injury occurred; (2) the place where the conduct

causing the injury occurred; (3) the parties’ domicile, residence, and nationality; and (4) “the

place where the relationship, if any, between the parties is centered.” Id. (quoting Restatement

(Second) of Conflict of Laws § 145(2)).

Here, two sources of law could apply: D.C. law as law of the forum state, or Israeli law

as law of Plaintiffs’ domiciles and law where the attacks occurred. Plaintiffs contend that Israeli

law is the better fit. See Proposed Order at 69. The Court agrees.

Israel has a strong interest in “both deterring attacks within its sovereign borders and

ensuring compensation for injuries to its domiciliaries.” Oveissi, 573 F.3d at 842. Here, both

attacks occurred in Israel, and all nine Israeli Plaintiffs live there. The interest of the United

States is slight by comparison. No evidence suggests that any victim “was targeted because of

13 Recently, the Supreme Court heard arguments in Cassirer v. Thyssen-Bornemisza Collection
Foundation, No. 20-1566 (U.S., cert, granted Sep. 30, 2021), to decide what choice-of-law rules
govern in FSIA cases. Because no opinion in that case has been yet issued, this Court abides by
current D.C. Circuit precedent and applies the forum’s choice-of-law rules.
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[their] relationship to the United States government.” W.A., 427 F. Supp. 3d at 139; see also Est.

of Doe v. Islamic Repub. of Iran, 808 F. Supp. 2d 1, 22 (D.D.C. 2011) (applying domestic law to

claims arising from terrorist attack “on a United States embassy and diplomatic personnel”). The

governmental interest analysis favors application of Israeli law.

So does the most significant relationship test. The injury occurred in Israel; the conduct

causing the injury occurred in Israel, the Palestinian territories, Iran, and Syria; all Israeli

Plaintiffs are Israeli citizens; and no legal relationship exists between them and either the States

or Hamas. Accord Force, 464 F. Supp. 3d at 373-74 (applying Israeli law for claims by non-

U.S. plaintiffs arising from attacks in Israel). The Court will accordingly apply Israeli law to the

claims of Israeli Plaintiffs.

b. Liability Under Israeli Law

When applying foreign law, the Court “may consider any relevant material or source,

including testimony, whether or not submitted by a party or admissible under the Federal Rules

of Evidence.” Fed. R. Civ. P. 44.1. Plaintiffs here rely on declarations from two professors of

Israeli law: (1) Dr. Boaz Shnoor, see Declaration of Boaz Shnoor (Shnoor Deck), ECF No. 34,

Force v. Islamic Repub. of Iran, No. 16-cv-1468 (D.D.C.); and (2) Israel Gilead, see Declaration

of Prof. Israel Gilead (Gilead Decl.), ECF No. 56-2, Henkin v. Islamic Repub. of Iran, No. 19-cv-

1184 (D.D.C.). The Court considers physical injuries and then emotional injuries.

i. Physical Injuries

Among the Israeli Plaintiffs, only Rotem suffered physical injuries. But the Complaint

does not explain her theory of liability. Counts II and III allege battery and assault, see Compl.

103-15, but under Israeli law those torts require direct harm or attempted harm by a

defendant, see Shnoor Decl. 26, 28. Dr. Shnoor himself analyzes assault and battery as
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