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Amendment to Basic Law: The Government – War Powers
On April 30, 2018, the Knesset adopted an amendment to Basic Law: The Government. Basic
Law: The Government (Amendment No. 6) amends sec. 40 of the Basic Law. The amendment
added the words “and will not undertake a significant military action that is likely to lead to war
with a near certain degree of probability” to sec. 40(a) such that it now reads:
40(a). The state will not begin a war and will not undertake a significant military action
that is likely to lead to war with a near certain degree of probability except pursuant to a
Government decision.
In addition, the amendment added secs. (a1) and (a2) to sec. 40 of the Basic Law, as follows:
(a1). Notwithstanding what is stated in subsection (a) and in sec. 33(a), the Government
may decide to delegate its authority under subsection (a), in general or in a specific case,
to a ministerial committee established by law. Should the Government decide to delegate
its power to the ministerial committee, the ministerial committee will exercise its
authority only if the Prime Minister finds that such exercise of authority by the
ministerial committee, instead of by the Government, is required under the circumstances
for reasons of the State’s national security or foreign relations, including reasons of
secrecy comprised therein.
(a2). If the Government has delegated its authority as stated in subsection (a1), the legal
quorum for a decision of the ministerial committee will be one half of the members of the
Government serving on the committee. However, in extreme circumstances and for
reasons that shall be recorded, and if necessary for reasons of urgency that prevent
assembling the said legal quorum, the Prime Minister and the Defense Minister may
make the decision in a more limited legal quorum.
The following day, May 1, 2018, the Knesset adopted the Government (Amendment No. 12)
Law, 5778-2018, amending sec. 6 of the Government Law, 5761-2001, concerning the
Ministerial Committee for National Security. The amendment establishes that the Ministerial
Committee for National Security will serve as the “ministerial committee” under sec. 40(a1) of
Basic Law: The Government.
On July 17, 2018, the Knesset enacted Basic Law: The Government (Amendment No. 7)
repealing subsection (a2).
It should be noted that while the new amendment repeals the far-reaching power that had been
granted to the Prime Minister and the Defense Minister under the previous amendment, it also
eliminates the definition of the legal quorum required for the ministerial committee to make such
a decision. Presumably, this now leaves the matter subject to the customary practices of
government committees, the accepted rules of administrative law, and the normal criteria for
judicial review of administrative actions.

