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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELISA NILI CIRILO PERES BEN-RAFAEL, :
et al., i

Plaintiffs, i

V. Case No. 1:06-CV-00721 (ESH)

ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.

PRAECIPE

The Plaintiffs are filing simultaneously herewith the following additional

pleadings and documents to supplement the record in this action:

(1) Plaintiffs’ Amended Findings of Fact and Conclusions of Law.
(“Amended Findings”). For ease of reference, the Plaintiffs are filing the Amended
Findings with tracked changes, so that this Court can readily see and determine the
variations between the Amended Findings and the original document filed with the Court
on November 15, 2007. The changes from the original Findings include (i) any necessary
citation form changes (ii) abandonment of any reliance on Elahi v. Islamic Republic of
Iran 124 F. Supp. 2d 97,108 (D.D.C. 2000), (iii) a fully developed discussion of the
choice of law issue in connection with Plaintiffs’ wrongful death claim (iv) a discussion
of New York’s applicable law as to allowance of prejudgment interest in connection with
tort claims under New York law (v) an expanded discussion of the applicability of
supplemental jurisdiction over the wrongful death claim, (vi) a discussion of applicable

Israeli law as to recovery for Decedent’s lost earning capacity during the so-called “lost
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years” of his life, but for his untimely death and (vii) a discussion of the recoverability of

non-pecuniary damages for loss of life expectancy under Israeli law.

2) An amended list of Plaintiffs’ Exhibits with corresponding exhibits, most
notably the forensic economic report of Dov Weinstein, and professional translations into

English of official Israeli documents pertaining to the Decedent and his Israeli estate.

Dated: December 14, 2007 Respectfully submitted,

/s/ Paul L. Knight

Emil Hirsch (DC Bar No. 930479)
Paul L. Knight (DC Bar No. 911594)
O’Connor & Hannan, LLP

1666 K Street, N.W., Suite 500
Washington, D.C. 20006-2803
Telephone: (202) 887-1400
Facsimile: (202) 466-3215

Philip Friedman

Friedman Law Offices, PLLC
2401 Pennsylvania Ave., NNW.,
Suite 410

Washington, DC 20037
Telephone: (202) 293-4175
Facsimile: (202) 318-0395
Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELISA NILI CIRILO PERES BEN-RAFAEL,
et al.,

Case No. 1:06-CV-00721 (ESH)

Plaintiffs, 5
V. » :

ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.

PLAINTIFFS’ AMENDED PROPOSED FINDINGS
OF FACT AND CONCLUSIONS OF LAW

Plaintiffs, by and through their undersigned counsel, hereby submit the following
proposed Amended Findings of Fact and Conclusions of Law based on the evidence
submitted to the Court in this matter in support of the entry of a default judgment in this
action.

A. Introduction

This is an action brought by the duly appointed Israeli Executor of the Estate of
David Ben-Rafael and the immediate family members of the late David Ben-Rafael
stemming from the May 19, 1992 bombing of the Embassy of the State of Israel in
Buenos Aires, Argentina, during which the Decedent, a duly accredited Israeli diplomat
serving in Argentina, was killed in a terrorist attack by Hezbollah terrorists trained,
sponsored, supported and materially assisted by the Defendants the Islamic Republic of
Iran (“Iran”) and the Ministry of Information and Security of Iran (“MOIS”). As sponsors
of anrextrajudicial killing, defendants Iran and MOIS are subject to suit under the Foreign
Sovereign Immunities Act’s (“FSIA”) “state-sponsored terrorism” exception, 28 U.S.C.

section 1605(a)(7).
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On April 21, 2006 the Plaintiffs filed their original complaint in this Court
seeking, inter alia, compensation for their pecuniary losses, intentional infliction of
emotional distress and punitive damages under FSIA. (Docket No. 1) After
unsuccessfully attempting service on Defendants pursuant to 28 U.S.C. § 1608(a)(3)
when the Defendants refused to accept delivery of a copy of the Summons, Complaint
and Notice of Suit, together with a Farsi translation of each, in a package prepared by the
Clerk of the Court via international mail, return receipt requested, the Plaintiffs, in
accordance with 28 U.S.C. § 1608(a)(4), successfully executed service through
diplomatic channels, on April 22, 2007. By June 21, 2007, Defendants had neither
entered an appearance nor filed any responsive pleading and the Plaintiffs submitted an
affidavit for default on July 5, 2007 (Docket No. 7). The Clerk of the Court entered
default on July 6, 2007. (Docket No. 8). After the Plaintiffs moved for judgment by
default on August 10, 2007 (Docket No. 9), this Court, mindful of its obligation under
FSIA to inquire further before entering judgment against Iran and MOIS, requested that
the Plaintiffs submit evidence that “establishes [the plaintiffs’] claim or right to relief by
evidence that is satisfactory to the Court.” 28 U.S.C. § 1608(e).

B. The Plaintiffs

1. David Ben-Rafael (“Decedent”) was a citizen and domiciliary of the State
of Israel on March 17, 1992, when he was killed in a massive explosion which rocked the
building which housed Israel’s Embassy in Buenos Aires, Argentina (“Embassy
Bombing™). Affidavit of Elisa Nili Cirilo-Peres Ben-Rafael (“Elisa Aff.”) at passim. At
the time, the Decedent served as the Deputy Chief of Mission, Minister-Counselor
Plenipotentiary to the Israeli Embassy in Buenos Aires, Argentina. Id at § 8. See also

Expert Report of Dov Weinstein (David’s work history). The Decedent was born a citizen
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of the United States in the State of New Jersey on September 30, 1948 as David
Goldman. He retained United States citizenship continuously until June 9, 1986 when he
voluntarily surrendered such citizenship upon being posted by the Israeli Foreign
Ministry to the United States. Id. at | 3

2. The Plaintiff Elisa Nili Cirilo-Peres Ben-Rafael (“Elisa”) was born a
citizen of the United States and has been continuously and uninterruptedly a citizen of the
Unit;:d States. Elisa was the lawful wife of the Decedent. She is a Plaintiff in this action
in her (i) individual capacity as the wife of the Decedent (ii) in her capacity as the party
duly to be appointed as Israeli executor of the Decedent’s estate under the laws of the
State of Israel and (iii) as the natural mother and next of kin of the minor children (at the
time of the Embassy Bombing) of the Decedent Yonatan Mishael Ben-Rafael and Noa
Ruth Ben-Rafael. At all times relevant to this action, Elisa has been domiciled in Israel.
Elisa Aff.- at Y 2-4, p. 32.

3. The minor Yonatan Mishael Ben-Rafael (“Yonatan™) was born a citizen of
the United States on June 16, 1991. He is the natural child of the Decedent and of Elisa.
He has been continuously from birth a citizen of the United States. At all times relevant
to this action Yonatan has been domiciled in Israel. Elisa Aff. at § 4; Affidavit of Yonatan
Mishael Ben-Rafael (“Yonatan Aff.”).

4. A minor at the time of the Embassy Bombing, Noa Ruth Ben Rafael
(“Noa”) was born a citizen of the United States on November 20, 1988. She is the
natural child of the Decedent and of Elisa. She has been continuously form birth a citizen
of the United States. At all times relevant to this action, Noa has been domiciled in

Israel. Elisa Aff. at 4] 4; Affidavit of Noa Ruth Ben Rafael (“Noa Aff.”).
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5. Plaintiff Ralph I. Goldman ( R. Goldman) is the natural father of the
Decedent. He is a naturalized citizen of the United States as well as of the State of Israel.
At all times relevant to this action, Plaintiff Ralph I. Goldman (R. Goldman) was a
domiciliary of the State of New York. Affidavit of Ralph I. Goldman (“Goldman Aff.”).

6. In addition to bringing this action individually, Plaintiff R. Goldman
brings this action in his legal capacity as the duly appointed Executor of the Israeli estate

of Helen Goldman. See Plaintiffs’ Exhibit 17. Helen Goldman was the mother of the

Decedent. At all times relevant to this action, Helen Goldman was a citizen of the United
States and of Israel and a domiciliary of the State of New York. Goldman Aff at 4.

7. The Plaintiff Judith Goldman Baumgold (“Baumgold”) was born a citizen
of the United States on October 15, 1944. She has maintained continuous and
uninterrupted United States citizenship from birth. At all times relevant to this action,
Baumgold has been a domiciliary of Israel. Baumgold is the natural child of the Plaintiff
R. Goldman and of the late Helen Goldman and the sister of the Decedent. Affidavit of
Judith Goldman Baumgold (“Baumgold Aff.”) at §2-3.

8. The Plaintiff Naomi L. Goldman (“Naomi”) was born a citizen of the
United States on April 1, 1955. She has maintained continuous and uninterrupted United
States citizenship and is a domiciliary of the State of New York. Naomi is the natural
child of Plaintiff R. Goldman and of the late Helen Goldman and is the sister of the
Decedent. Goldman Aff. § 4.

C. The Defendants

9. Defendant Islamic Republic of Iran (“Iran™) is a foreign state which has

been designated since January 19, 1984 as a state sponsor of terrorism pursuant to
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Section 6(j) of the Export Administration Act of 1979, 50 U.S.C. App. § 2405(j), and
Section 620A of the Foreign Assistance Act of 1961, 22 U.S.C. § 2371. See generally
Affidavit of Patrick Clawson (attached hereto as Record Exhibit 1);-' see also Amir-Reze
Oveissi v. The Islamic Republic of Iran, 2007 U.S. Dist. LEXIS 56170 (Iran is state
sponsor of terrorism);= Weinstein v. Islamic Republic of Iran, 184 F.Supp. 2d 13, 20
(D.D.C. 2002) (same); Bodoff v. Islamic Republic of Iran, 424 F.Supp. 2d 74, 79 (D.D.C.
2006) (same); Mousa v. Islamic Republic of Iran, 238 F.Supp. 2d 1, 4 (D.D.C. 2001)
(same); Eisenfeld v. Republic of Iran, 172 F.Supp. 2d 1, 5 (D.D.C. 2000) (same).” Iran
routinely provides material support and resources to Hezbollah, a politico-paramilitary

terrorist organization operating in the Middle East and in other parts of the world,

! Dr. Patrick Clawson is the deputy director of the Washington Institute for Near East Policy and
has been recognized by many judges of this Court on numerous occasions as a “widely renowned
expert on Iranian affairs over the past 25 years,” including Iran’s state sponsorship of terrorism.
See, Clawson Affidavit at § 10(listing cases in which he has qualified as an expert witness). See
also Estate of Michael Heiser v. Islamic Republic of Iran, 466 F.Supp. 2d 229, 265 (D.D.C. 2006)
(“Dr. Clawson has repeatedly provided this Court with reliable and credible testimony regarding
the involvement of Iran, MOIS and IRGC in sponsoring and organizing acts of terrorism carried
out against citizens of the United States.”). His expert report, discussed in more detail below,
opines, based on a reasonable certainty (see Clawson Affidavit at 9 15) that:

(1) Iran has since the 1980s provided material support and resources to Hezbollah for carrying out
terrorist attacks in the Middle East and in other parts of the world, including but not limited to
Argentina;

(2) Iran’s Ministry of Information and Security (MOIS) operates as an intelligence service and
conduit for terrorism both within and beyond Iran's territory; specifically, it acts as a conduit for
Iran's provision of funds, training, direction and material assistance to Hezbollah

(3) Absent the material, financial and technical support of Iran and MOIS, Hezbollah could not
have carried out the bombing of the Israeli embassy in Buenos Aires; that absent the express
approval of Iran and MOIS, that bombing would not have been carried out; and that Iran and the
MOIS were responsible for Hezbollah’s bombing of the Israeli embassy in Buenos Aires.

(4) Civil suits such as this have influenced Iranian officials in their consideration about whether
to continue providing material and financial support for terrorist activities, and the award of
damages has been a major factor in the debates inside Iran about the wisdom of such support. On
is submitted to provide the Court with the facts concerning Iran’s support for the Embassy
Bombing in Buenos Aires, Argentina.

> The court “may take judicial notice of related proceedings in cases before the same court.”
Heiser v. Islamic Republic of Iran, 466 F.Supp. 2d 229, 263 (D.D.C. 2006) (quoting Salazar v.
Islamic Republic of Iran, 370 F.Supp. 2d 105, 109, n. 6 (D.D.C. 2005)).
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including but not limited to Argentina. Clawson Aff. at § 16-21; see also Peterson v.
Islamic Republic of Iran, 264 F.Supp. 2d 46, 50-53 (D.D.C. 2003)

10. Defendant Ministry of Information and Security of Iran (“MOIS™)
operates, inter alia, as an intelligence service and a conduit for terrorism, and functions
both within and beyond Iran’s territory. Clawson Aff. at §922-29. MOIS is an “agency
or instrumentality” of Iran. At all times relevant to this action, MOIS, acted as an agent
of the Islamic Republic of Iran and performed certain acts within the scope of its agency,
within the meaning of 28 U.S.C. § 1605(a)(7). Id. Specifically, MOIS acted as a conduit
for the Islamic Republic of Iran’s provision of funds, training direction and material
assistance to Hezbollah for its terrorist activities in Lebanon, Argentina, Israel and
elsewhere, including the actions relating to the Embassy Bombing. Clawson Aff. at {22-

29, 33, 40; see also Peterson +- 264 F.Supp. at 2d-46;-53

D. The Defendants’ Terrorism Infrastructure
11. Iran was refounded as an Islamic Republic in 1979 when revolutionaries

espousing an extremist theocratic ideology deposed the ruling Shah of Iran. Oveissi

=ei- 2007 U.S. Dist. LEXIS 56170 * 5-6. One of Iran’s most

important objectives has been to establish itself as the global leader of radical Islam.
Clawson Aff. at § 16. For years after the 1979 revolution, Iran found little success,
especially in the Arab heartland of Islam, in achieving this objective. /d. In the mid-
eighties, however, Iran found that an effective means for advancing its role as the leader
of radical Islam was to oppose Israel, a nation whose very existence Iranian leaders

deemed an insult to Islam. /d. Iran quickly concluded that working with the radical
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forces in the war-torn republic of Lebanon, particularly the Shia community with whom
Iran had deep historical and cultural ties, would serve both goals. Id. at § 17-18; Peterson
264 F.Supp. at 51 ..

12.  Beginning in the early 1980°s Iran encouraged, if not directed, those
members of the Lebanese Shiite community sympathetic to the Iranian revolution to form
a political organization known as Hezbollah, or Party of God. Clawson Aff. at 18-20;

Petersonv—Istamie Republic-offran: 264 F.Supp. 2d at 46; 51 (B-D-C-2003); Oveissi ¥

2007 U.S. Dist. LEXIS 56170 * 6-7. Iran then provided

Hezbollah with political, material and financial assistance in excess of $25 million a year
(sometimes reaching $100 million year) between 1985 and 2005 and continues to provide
substantial support today. Clawson Aff at ¥ 20-21.

13.  The primary agency through which the Iranian government both
established and exercised operational control over Hezbollah was the Iranian Ministry of
Information and Security (“MOIS”). Clawson Aff at §28-29; Peterson , 264 F.Supp. 2d at
53 ; Oveissi 2007 U.S. Dist. LEXIS 56170 * 7.¢MOIS} was the successor to the Shah’s
Organization for Information and Security (known by its initials in Persian, SAVAK).
From the early days of the Islamic Republic after the 1979 revolution, MOIS (and its
predecessor agencies before the Ministry was formally established in 1984) took great
pains to demonstrate that it could be useful and loyal to the new authorities. SAVAK was
renowned for its craftwork in the intelligence business: it knew how to surveil targets,
how to avoid detection, and how to hold prisoners clandestinely. SAVAK was the most
respected intelligence agency in the Middle East outside of the Israeli agencies. MOIS

was entrusted with some of the most politically delicate tasks for the new government,
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such as suppressing dissidents both at home and abroad, and assisting with schemes to
overthrow neighboring governments. The MOIS minister is a member of a “council for
special operations” which must approve terrorist activities. Clawson Aff. at ] 22-29.

14. With approximately 30,000 employees, MOIS is the largest intelligence
agency in the Middle East. Credible and authoritative reports in the last decade, including
those from Iranian government investigators looking into assassinations of dissidents
inside Iran by MOIS, have estimated its annual budget to be approximately between $100
and $400 million. Id at g 24.

| 15. MOIS’ role in support of terror has been highlighted in various reports
from the U.S. government, including the authoritative Patterns of Global Terrorism
1990, published annually by the State Department from the late 1980’s to the early 2000s.
Because of its authoritative nature, each word was carefully weighed in its writing, and it
has served as a much respected source among researchers in the field. Patterns of Global
Terrorism has consistently concluded that Iranian intelligence services facilitate and
direct terrorist attacks. In 1990, for example, the State Department, perhaps
foreshadowing the Embassy Bombing in Argentina, wrote that “Iran has used its
intelligence services extensively to facilitate and conduct terrorist attacks.... Intelligence
officers in embassies have used the diplomatic pouch for conveyance of weapons and
finances for terrorist groups.” Clawson Aff. at 9 25-27.

16. A similar conclusion was reached in 1997 by a German court in the so-
called Mykonos Case involving the 1992 murder of Iranian dissidents in a Berlin
restaurant. In a detailed, 395 page ruling, the German court found that MOIS support for

terrorism is conducted with the approval of the highest levels of the Iranian regime. In his
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verdict, Judge Frithjof Kubsch specifically cited the Iranian president and Supreme
Religious Leader (who, under the Iranian constitution, is the commander-in-chief and has
the authority to override any decision of the president or legislature) as ordering the
murders in question. A former MOIS operative who defected and testified at the trial,
under a pseudonym (“Witness C”), provided detailed information about MOIS’ role in
support of foreign terrorist operations. Clawson Aff at f 26.

17. A few years later, the U.S. State Department explained again that, “Iran
remained the most active state sponsor of terrorism in 2000. Its Revolutionary Guard
Corps (IRGC) and Ministry of Intelligence and Security (MOIS) continued to be involved
in the planning and the execution of terrorist acts and continued to support a variety of
groups that use terrorism to pursue their goals...Iran has long provided Lebanese
Hezballah...with varying amounts of funding, safehaven, training, and weapons.”
(Patterns of Global Terrorism 2000). Id at § 27.

18.  Indeed, a major part of MOIS’ responsibilities from the early 1980s was to
help organize Iranian government support to Hezbollah. MOIS played a key role in
support of Hezbollah’s role in holding American and other Western hostages in Lebanon
in the 1980s and early 1990s. MOIS provided the technical expertise which allowed
Hezbollah to hide the kidnapped Westerners for years from a concerted effort by several
Western intelligence agencies to identify their location. In addition, “MOIS acted as a
conduit for the Islamic Republic of Iran’s provision of funds to Hezbollah, provided
explosives to Hezbollah and . . .exercised operational control over Hezbollah,” in
Hezbollah’s successful state-sponsored terrorist attach on the Marine barracks in Beirut,

Lebanon in 1983. Id. at § 28; see also Peterson, 264 F.Supp.-2d at 53.
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19.  Asnoted by Dr. Clawson, “there can be little doubt that MOIS acted as a
conduit for Iran's provision of funds, training, direction and material assistance to
Hezbollah and that in return for such provision of funds, training, direction and material
Hezbollah acted as an agent for both Iran and MOIS to perpetrate terrorist activities
around the world.” Clawson Aff. § 29.

The Defendants’ Responsibility for the 1992 Bombing of the Israeli Embassy
in Buenos Aries, Argentina.

20.  In 1991-92, immediately following the Gulf War, the Middle East peace
process between Israel and her neighboring Arab states appeared to be moving rapidly
forward with the announcement of the Madrid Conference. Consistent with its objective
of promotihg radical Islam and rejecting Israel, Iran actively urged terrorist acts against
Israel and Israeli interests as an effectivé means of damaging any peace process. At the
time of 1991 Madrid Conference, Iran sponsored a major international gathering of
radicals and terrorists to orchestrate attacks that it hoped would derail Israeli-Arab peace.
Clawson Aff. § 30.

21. Indeed, Iran was accused by the U.S. government of urging Hezbollah
attacks timed to disrupt rounds of negotiations between Israel and Syria, even though
Hezbollah was dependent on Syria’s good will to permit Iranian material support to flow
through Syria to reach Hezbollah. In 1992, Hezbollah was eager to help Iran, both
because of its general animus towards Israel and more immediately because Israel had on
February 16, 1992 killed Hezbollah Secretary General (i.e., leader) Sheik Abbas Musawi.
Clawson Aff.  30.

22.  Iran also had additional motive in attacking the Israeli Embassy in

Argentina. In October 2007, Miguel Angel Toma, the director of Argentina’s intelligence

10
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agency (SIDE) and investigator of the Embassy Bombing, asserted that Iran was angry at
a change in Argentine policy. Toma explained, “During the ¢80s, the government of
Argentina signed agreements with them [the Iranians] in the areas of technological
investigation with the purpose of nuclear and missile programs”
[http://www.foxnews.com/printer _friendly story/0,3566,298300,00.html]. On assuming
office in 1989, the civilian Argentine government headed by Carlos Menem cancelled
those agreements made by the previous military junta. Toma stated, “We never thought in
Argentina this would be a factor for determining a terrorist attack. We found out that later
after the two bombs [the 1992 Embassy Bombing and the 1994 Jewish community center
bomb discussed below] exploded in Buenos Aires.” Clawson Aff. § 31.

23. It was in this context that on May 19, 1992, the Embassy of the State of
Israel in Buenos Aires, Argentina, was destroyed by a bomb, killing 29 and wounding
242. A pickup truck loaded with explosives driven by a suicide bomber drove into the
front of the Embassy, then under repair, destroying it and the nearby buildings (a Catholic
church and a school). Although most of the victims were Argentine, including many
children, David Ben Rafael was also killed in the explosion. Id. at § 32.

24, Responsibility for the bombing was claimed by Islamic Jihad. The listing
for Hezbollah in the State Department’s 1992 report on Patterns of Global Terrorism,
states “Hizballah (Party of God) aka: Islamic Jihad, Revolutionary Justice

Organization...Islamic Jihad publicly claimed responsibility for the car-bombing of

11
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Israel's Embassy in Buenos Aires in March 1992.” (Patterns of Global Terrorism 1 992)3
The inclusion of such a statement indicates, in my opinion quite correctly, that the State
Department was satisfied that the public claim of responsibility for the embassy bombing
did indeed come from Hezbollah, not from distinct and separate organization called
“Islamic Jihad” (note that there is now a Palestinian organization knows as “Palestinian
Islamic Jihad,” but it has never had an organization in Lebanon and in any case uses the
name “Palestinian Islamic Jihad” rather than “Islamic Jihad”). Clawson Aff § 33.

25. Subsequent investigations of the Embassy Bombing by the Argentines was
lengthy and beset with problems. However, a breakthrough came in 1998 when Argentine
investigators spoke with Abolghassam Mesbahi, a former senior Iranian intelligence
official who had defected to Germany in 1996. Mesbahi’s testimony proved central to a
Berlin court’s finding that senior Iranian officials had been responsible for a 1990
terrorist assassination episode at Berlin’s Mykonos restaurant. Mesbahi stated that the
planning for the Embassy Bombing was done by Mohsen Rabbani, a MOIS agent who
had been Iran’s cultural attache at its embassy in Buenos Aires from 1991 to December
1997, and supervised by Hamid Naghashan, a senior MOIS official (his testimony is
summarized in Larry Rohter, “Iran Blew Up Jewish Center in Argentina, Defector Says,”
New York Times, July 22, 2002). Rabbani was detained in Germany in 1998, but given
his apparent diplomatic status he was allowed to return to Iran. However, the Argentine

government then expelled seven Iranian diplomats, stating that it had “convincing proof”

of Iranian involvement in the Embassy Bombing. Clawson Aff. §34.

3 Hezbollah militants also refer to themselves as “Islamic Jihad. Oveissi-v—Thefslamic Republic
offean; 2007 U.S. Dist. LEXIS 56170 * 7, fn. 3 citing Damarell v. Islamic Republic of Iran, 404
F.Supp. 2d 261, 271-72 (D.D.C.2005). “Hezbollah” and “lebollah” are variant transliterations

of the same name. Id. citing Fstete-of Heiser-v—4s - 466 F.Supp. 2d at 248,
n.l-.

12
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26.  In 1999, in connection with the Embassy Bombing, Argentina issued an
arrest warrant for Imad Mugniyah, who remains elusive. According to long-time CIA
agent Robert Bair, “Mugniyah is probably the most intelligent, most capable operative
we’ve ever run across, including the KGB or anybody else... He is the master terrorist,
the grail that we have been after since 1983."

(http://www.cbsnews.com/stories/2002/05/01/60H/main507784.shtml). Among other

terrorist episodes, Mugniyah has been implicated in the 1983 Beirut Marine barracks
bombing, the 1984 bombing of the U.S. Embassy annex in Beirut, the 1985 hijacking of
TWA 847 in Lebanon, and the kidnapping of numerous Westerners in Lebanon in the
1980s (including U.S. Army Colonel William Buckley, who was tortured to death). By
some accounts, he controls Hezbollah’s security apparatus, the Special Operations
Command. The European Union lists him as “Senior Intelligence Officer of Hezbollah”
in its Official Journal.

(http:eurex.europa.eu/LexUriServ/site/en/0j/2005/1_314/1 31420051130en00410045.pdf).
In October 2001, the FBI placed Mugniyah on its list of 22 Most Wanted Terrorists,
offering $5 million for information leading to his arrest; this offer is still outstanding. He
remains active; he has been accused of being the mastermind behind the 2000 and 2006
abductions of Israeli soldiers near the Lebanese border as well as the kidnapping of an
emissary sent to negotiate the release of the 2000 abductees. He has been variously
described as living in Iran or Lebanon. He maintains a low profile; for instance, he is said
to have undergone cosmetic surgery which has altered his appearance. Reports circulate
of continuing efforts by the CIA and U.S. Special Operations forces, as well as the Israeli

government, to kill him. Clawson Aff at § 35.

13
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27. With an attack as spectacular and brazen as the Embassy Bombing, one
would have expected serious attention from several governments and many researchers.
Unfortunately, and for one simple reason, this has not been the case. The Embassy
Bombing was quickly overshadowed by the July 1994 bombing of the Argentine Jewish
Mutual Association (AMIA) in Buenos Aires which killed another 85 people. Critics
immediately said that the failure to thoroughly investigate the Embassy Bombing led to
the AMIA bombing.* Yet, notwithstanding this criticism, the AMIA Bombing
investigation did not fare much better. See, Clawson Aff at 36 (detailing missteps in the
AMIA Bombing investigation).

28. Soon after assuming office in early 2003, Argentine President Nestor
Kirchner opened up Argentine intelligence files on the AMIA case. Miguel Tomas, the

new head of Argentina’s intelligence services, SIDE, traveled to Israel to show officials

* While it uncovered ample evidence of Hezbollah and Iran’s role in the Embassy
Bombing, the Argentine investigation was unsatisfactory in many ways. No actual trial
has ever been held, for example, in part because Argentina was never able to obtain the
physical custody of the Iranian agents responsible for the Embassy Bombing.
Additionally, senior Argentine political officials lacked the will to uncover all the
circumstances about the role of Argentinians in facilitating the bombing. Allegations that
“police officers on a security detail inexplicably vanished just before the explosion” (New
York Times, Rohter, op. cit.), the impeachment and removal from office of the Supreme
Court justices placed in charge of the investigation (in line with Argentine procedures in
which judges head investigations), and persistent credible claims that the Iranian
government covertly funneled many tens of millions of dollars to President Menem both
before his 1989 election and while he was president, all colored the Argentine
investigation of the Embassy Bombing. Mesbahi said in late 1992 or early 1993 Menem
was paid ten million dollars into a Swiss bank account to cover up the Embassy Bombing
and to allow Iran to carry out additional terrorist attacks. Menem has long been dogged
by allegations of corruption; after leaving office, he spent six months under house arrest
for alleged involvement in illegal arms sales to Croatia (for use in the wars wracking the
former Yugoslavia) and Ecuador (for use in that country’s war with Peru). He has
acknowledged having a secret Swiss bank account, though he denies receiving payment
from Iran for covering up terror attacks. Clawson Affidavit at § 36.

14
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there the report on the AMIA bombing, which Yossi Melman, one of the more
authoritative investigative journalists on terrorism, described as “thousands of pages
long” (Yossi Melman, “Argentine intelligence report details Iranian hand in Buenos Aires ,
bombing,” Haaretz, November 3, 2003). Melman’s article adds, “The report also states,
although as a footnote, that Iran and Hezbollah were behind the bombing of the Israeli
Embassy in March 1992 that killed 29 people and injured scores.” After a re-
investigation, in October 2006 prosecutors in Buenos Aires formally accused the Iranian
authorities with directing Hezbollah to carry out the AMIA attack. In November, they
issued warrants for the arrest of former President of Iran Akbar Hashemi Rafsanjani and
seven others, including some who still hold official positions in Iran. Clawson Aff. § 37.

29.  The Embassy Bombing and the AMIA attack remain a matter of concern
to the Argentine authorities. In September 2007 address to the UN General Assembly,
Argentine President Kirchner denounced the lack of Iranian cooperation about the
bombings. In an October 2007 interview with Fox News (op. cit.), Tomas explained,

“The attacks in the ‘90s against the Jewish community center and the

Israeli embassy brought up many distinct questions, because they came

from many thousands of miles away and obviously were plotted from

many thousands of miles away... It’s a mistake to think those operations

do not reach the highest levels of the Iranian government. They study

them at the highest levels case by case.”
Clawson Aff q 38.

30.  Asnoted by Dr. Clawson, the Embassy Bombing’s relegation to a mere
footnote in the AMIA Bombing report illustrates the difficulty in providing a more
detailed statement about the nature and extent of Iranian/Hezbollah responsibility for the

Embassy Bombing. For instance, according to Dr. Clawson, reports of the AMIA

bombing detail evidence that the [ranian Embassy provided the actual bomb used in the
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AMIA attack, going so far as to analyze the explosives used, the method for smuggling
bomb components into Argentina and the manner by which the bomb was actually
assembled. While some reports detail that the Iranian Embassy similarly provided the
actual bomb used in the Israeli Embassy Bombing, the level of detail employed in the
AMIA reports is absent from the Embassy Bombing reports. These lack of details aside,
there has never been any account suggesting that the Embassy Bombing or the AMIA
bombing differed in any significant way, including any suggestion that different parties
were responsible for the two bombings. Accordingly, and in light of all of the
surrounding facts, Dr. Clawson opines with a reasonable degree of certainty the actual
bomb used to destroy the Israeli Embassy in Argentina was provided by Iranian Embassy
officials. Clawson Aff q 39.

31.  As Dr. Clawson further notes, some investigators, including some in
Argentina and Israel, have argued that Hezbollah’s bombing of the Israeli embassy was
supported at least as much by Syria as by Iran. This charge is potentially explosive in
Argentine politics, given President Menem’s deep connections to various Syrians —
possibly acting as agents for the Syrian government — in the early 1990's (President
Menem is of Lebanese origin). The truth of this allegation is not clear. Other critics claim
that the Embassy Bombing and the AMIA bombing were aided by anti-Semitic
Argentines; allegations have been made that important Argentine police officials are
deeply anti-Semitic. As stated \conclusively by Dr. Clawson, while all of these issues are
of interest, they do not undercut the fundamental role of Hezbollah and Iran. Whatever
theories there may be about who may have been involved, there is no disagreement. 1)

that Hezbollah was responsible for the Embassy Bombing; 2) that while it had a
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complicated relationship with Syria — which allowed a flow of arms from Iran but which
also put strict limits on Hezbollah activities in favor of the Shia group it favored, Amal —
at all times relevant to 1992 Embassy Bombing, Hezbollah was a creature of the Iranian
government; 3) that absent the material, financial and technical support of Iran and
MOIS, Hezbollah could not have carried out the Embassy Bombing; and 4) that absent
the express approval of Iran and MOIS, the Embassy Bombing would not have been
carried out. Clawson Aff 9 40.

32.  Inshort, Iran was responsible for the 1992 Embassy Bombing. Clawson
Aff. §40. At all times relevant to this action, Iran sponsored Hezbollah, within the
meaning of 28 U.S.C. § 1605(a)(7) and 28 U.S.C. § 1605 note, by providing it with
funding, direction, training and other assistance for its terrorist activities against Israel
and its citizens in countries outside of the Middle East including Argentina. Id. Such
terrorist activities were undertaken by Iran to further promote Islamic fundamentalism

and Iran’s state sponsored terrorism agenda. Id. at 9 40.

Facts Specific to the Named Plaintiffs

33.  The murder of David Ben Rafael in the Embassy Bombing abruptly ended
a 43 year old’s life who had only recently married and fathered two young children. For
thirteen years with the Israeli Foreign Office, David had enjoyed a steady advance in
rank, position and salary for his assignments in Israel and abroad. See Expert Report of
Dov Weinstein. Only four years earlier in Chicago, Illinois, he had married Elisa. Elisa
Aff. § 3 A family quickly ensued with the birth of Noa and then with Yonatan only two

years later. /d.
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34. By all accounts, David’s career with the Foreign Office was progressing
nicely. His projected professional advancement anticipated successive postings to Africa,
the United States and ultimately Head of Mission in Europe upon an expected retirement
from the Foreign Office in 2015. Had he continued on this career path, his expected lost

incomegross-satary in U.S. dollars over this time period would have been (discounted to

present value) $3,731,839.00 appreximately-$——— Expert Report of Dov Weinstein

p. 7 (Plaintiffs® Exhibit 10).

35. As a result of David’s death, his wife Elisa, his children Noa and Yonatan,
his father Ralph Goldman and late mother Helen Goldman, and his sisters Judith
Goldman Baumgold and Naomi Goldman have suffered and will continue to suffer
severe mental anguish and loss of companionship and society.

36.  Most family members, have submitted affidavits describing the anguish
they endured when they learned of David’s murder in the attack, as well as the pain and
suffering they continue to deal with today in David’s absence. See Elisa Affidavit;
Affidavit of Noa Ben Rafael; Affidavit of Yonatan Ben Rafael; Affidavit of Ralph
Goldman; Affidavit of Judith Goldman Baumgold. The Baumgold Affidavit also
describes Naomi’s emotional paralysis since Decedent’s death. Id. 18. Moreover, such
affidavits lend additional support with psychiatric and physician reports further detailing
the fragile emotional state of the plaintiffs.

37. Elisa, the widowed mother of two, states that her life and the life of her
children were shattered on March 17, 1992, the day of the Embassy Bombing. Elisa Aff.
at 9. At the time of the Embassy Bombing her oldest child Noa was 3, and her

youngest, Yonatan, only 9 months old. Her testimony details the harrowing moments of
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learning of the Embassy Bombing, her husband’s death, her efforts to take care of her
children and attempts to find closure by visiting the Embassy Bombing site some months
later. Elisa Aff. at 9 9-22. Yet, despite therapy, particularly in the first two years
following David’s death, she felt overwhelmed, had difficulty doing simple tasks, had
trouble sleeping and could not work. Id at § 25. Being a single parent remained a difficult
task and has undoubtedly caused stress in her relationship with her daughter. /d. at § 27.
See also Letter of Shay Muller (attached to Elisa Aff.). To this day, some 15 years after
the Embassy Bombing, she finds herself maintaining a level of deep mourning during
certain times of the year and generally withdraws from family and friends. /d. at { 30.
Only recently has she even started to date again. Id. at § 31.

38.  Noa Ruth, Elisa and David’s daughter was only 3 years old at the time of
the Embassy Bombing. Elisa vividly details the difficulty of breaking the news of
David’s death to Noa and Noa’s vow to never speak Spanish again ( Elisa Aff. at § 17), as
well as Noa’s dreaming of David and calling out for David upon returning to their
apartment in Argentina some weeks later to gather their belongings. Id. at § 21-22. While
Noa herself has only vague memories of her father, she acknowledges being colored by
sadness and emptiness because of the absence of her father, particularly at special events
in school, birthdays, and especially her bat mitzvah. Noa Aff. at § 5-6. In addition, Noa,
plainly concedes that she has had difficulties with her mother, believing her mother has
been overprotective in her father’s absence, but also acknowledging that her teen years
and maturation would likely have been very different if her father were alive. Id. at 9 6-
7. Indeed, this view is largely shared by her mother and treating psychologist. Elisa Aff.

at § 27-28. See also Letter of Shay Mueller (attached to Elisa Aff.).
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39.  Yonatan, Elisa and David’s son was only nine months old at the time of
the Embassy Bombing. Elisa details serious separation issues she had with Yonatan as
well as Yonatan’s general refusal to talk about the loss of his Dad. Elisa Aff. §29. For his
part, Yonatan plainly acknowledges that he grew up without a father and that he does not
like to talk about it. Yonatan Aff. at § 5. Nevertheless, he also wishes he were around and
that things would have been easier in his family if he had a father. Id. at § 6.

40.  Judy Baumgold, David’s older sister, similarly details the terrible
moments following the Embassy Bombing, her frantic efforts to find out information, and
the constant stream of news of the event in Israel. Baumgold Aff. at 5-6. When David’s
body was repatriated to Israel, her home was the center of the mourning days and Elisa
and the children stayed with her until they found other accommodations after the Jewish
week of mourning known as Shiva. Id. at § 7. David’s death has been a source of ongoing
emotional distress for Judy. Id. q 8. Not only did she lose a brother and friend, but she
also lost a vital “family team” member to help with her parents and dysfunctional sibling,
Naomi. Id. at | 4, 9. She assumed the role of caretaker for her mother (while she was
alive) and her father, as well as her sister Naomi, who has been emotionally paralyzed
since David died. /d. at § 9-10. These added roles, and the loss of her brother have
caused her to suffer anxiety, insomnia and nightmares. Id. See also letters of therapists
Israel Charney and Ruth Seliger (attached to Baumgold Affidavit).

41.  Naomi, the younger sister of David, has been emotionally paralyzed since
David’s death. Baumgold Aff. at 9. Upon learning of David’s death, Naomi traveled to
Israel for the funeral. Goldman Aff. at § 9. Following the family’s return to New York,

Naomi’s temper tantrums became frequent and she became more dependent on Ralph and
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Helen for emotional and financial support. Goldman Aff at § 15. Dealing with Naomi
was particularly difficult, despite professional help to ameliorate the situation. /d. With
Helen’s death, and her father’s advanced age, Judy has taken it upon herself to be helpful
and supportive of Naomi. Baumgold Aff. at ] 9.

42.  For Ralph Goldman, David’s father, the loss of his only son has been very
painful. He enjoyed a special relationship with David. When David changed his name to
be more Israeli, he changed it to Ben-Rafael, which translates as Son of Ralph. Goldman
Aff. at § 11. He, and David’s mother to whom Ralph was married for 62 year before her
death in 2005, followed David’s career with great interest and both had encouraged his
career in the Foreign Ministry. Id. Like the other Plaintiffs, Ralph details the awful
events surrounding his learning of the Embassy Bombing, his immediate trip with Helen
to Buenos Aires to search for his son, and the grief and mourning that transpired upon
learning of his son’s death. Goldman Aff at 9§ 6-10. While Ralph sough medical
treatment for his sadness and depression over David’s death, he dealf with his grief by
immersing himself in work and devoting his efforts to finding out who was responsible
for David’s murder, as well as establishing scholarships and memorials in David’s name.
Id. at § 12-13. See also Letter of therapist, John Winegar (attached to Goldman
Affidavit). Ralph is reminded of David every day. In addition to reciting daily psalms, he
also visits David’s grave every time he enters and leaves the country. Id. at § 13. By
Ralph’s own testimony not a day goes by where he does not miss his son and wish he
were alive. Id.. at § 17.

43, Two months after David’s death, David’s mother Helen Goldman suffered

a heart attack. Goldman Aff. at q 14. See also Lennox Hospital Reports (attached to
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Goldman Affidavit). Whereas Ralph immersed himself in work, Helen internalized her
grief and anger. 1d. Like Ralph, she felt guilt over having encouraged David to pursue a
career in the Foreign Ministry. Goldman Aff. at § 11. Her health continued to decline. Id
at Y 14. Helen became overprotective of her younger daughter Naomi (/d. at § 15. See
also Letter of therapist John Winegar (attached to Goldman Affidavit)) and focused
particular attention of her youngest grandchild, David’s son, Yonatan. Shortly after
moving to Israel and having never recovered from the death of her only son, Helen died
and Ralph was appointed her executor. Goldman Aff q 16.

44, Elisa is the duly appointed Executor of the Decedent’s Israeli estate. See,

Plaintiff’s Exhibit 13. The Decedent died testate. See, Plaintiff’s Exhibit 14. Pursuant to

the Decedent’s will, Elisa is the sole testamentary beneficiary therein, having survived

the Decedent. See, id.

E. Conclusions of Law

I Jurisdiction

In the United States, the Foreign Sovereign Immunities Act provides the sole
basis for asserting jurisdiction over foreign sovereigns. Argentine Republic v. Amerada
Hess Shipping Corp., 488 U.S. 428, 434-34 (1989). A party may not generally bring an
action for money damages in U.S. courts against a foreign state. 28 U.S.C. §1604. The
“state-sponsored terrorism” exception, however, removes a foreign state’s immunity to
suits for money damages brought in U.S. courts where plaintiffs seek damages against
the foreign state for personal injury or death caqsed by “an act of torture, extrajudicial
killing, aircraft sabotage, hostage taking, or the provision of material support or resources

(as defined in section 2339A of title 18) for such an act if such act or provision of
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material support is engaged by an official, employee, or agent of such foreign state while
acting within the scope of his or her office, employment or agency.” 28.U.S.C. §
1605(a)(7).

In order to subject a foreign sovereign to suit under section 1605(a)(7), a plaintiff
must show that: (1) the foreign sovereign was designated by the U.S. State Department as
a “state sponsor of terrorism”; (2) the victim or plaintiff was a U.S. national at the time
the acts took place; and (3) the foreign sovereign engaged in conduct that falls within the
ambit of the statute. Heiser, 466 F. Supp. 2d at 305. (citing Prevatt v. Islamic Republic
of Iran, 421 F. Supp. 2d 152, 158 (D.D.C. 2006) (Lamberth, J.)).

Each of the requirements is met in this case. First, Defendant Iran has been
designated a state sponsor of terrorism continuously since January 19, 1984, and was so
designated at the time of the attack. See 31 C.F.R. § 596.201 (2001); Flatow v. Islamic
Republic of Iran, 999 F. Supp. 1,11 19 (D.D.C. 1998) (Lamberth, J.). Second, all of the
Plaintiffs were United States citizens at the time the bombing occurred. Finally,
Defendant Iran’s persistent financial and organizational support of an entity that
committed an extrajudicial killing squarely falls within the ambit of the statute.
Defendant MOIS is considered to be a division of the State of Iran, and is therefore
treated as a member of the State of Iran itself. Roeder v. Islamic Republic of Iran, 333
F.3d 228,234 (D.C. Cir. 2003), cert. denied, 542 U.S. 915 (2004); see also Salazar 370
F. Supp. 2d at,116 (analogizing the IRGC of the MOIS for purposes of liability, and
concluding that both must be treated as the State of Iran itself). Therefore, the same

determinations that apply to MOIS conduct apply to the conduct of Iran.
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Personal jurisdiction exists over a non-immune sovereign as long as service of
process has been made under section 1608 of the FSIA. See Stern v. Islamic Republic of
Iran, 271 F. Supp. 2d 286, 298 (D.D.C. 2003) (Lamberth, J.). In this case, service of
process has been effected under that provision. Accordingly, this Court has in personam
jurisdiction over defendants Iran and MOIS.

1I. Legal Standard for FSIA Default Judgment

As previously mentioned , in an action over which subject matter jurisdiction
exists by virtue of the “terrorism exception” of 28 U.S.C. § 1605(a)(7) “[n]o judgment
by default shall be entered by a court of the United States or of a state against a foreign
state...unless the claimant establishes his claim or right to relief by evidence satisfactory
to the court.” 28 U.S.C. § 1608(¢e); Roeder, 333 F.3d at 232-33. In default judgment
cases, plaintiffs may present such evidence in the form of affidavits. Bodoff, 424 F.
Supp. 2d at 82 (quoting Campuzano v. Islamic Republic of Iran, 281 F. Supp. 2d 258,
268 (D.D.C. 2003)). Upon evaluation, the court may accept any uncontroverted evidence
presented by‘Plaintiffs as true. Heiser, 466 F. Supp. 2d at 255 (citing Campuzano, 281 F.
Supp. 2d at 268). This Court accepts and credits the uncontested evidence and testimony
submitted by Plaintiffs as true in light of the fact that the Defendants in this action have
not objected to it or even appeared in this action to contest it.

III.  Liability

A. Proper Causes of Action Under the FSIA

The FSIA does not itself provide a cause of action, but rather “acts as a ‘pass-
through’ to substantive causes of action against private individuals that may exist in

federal, state or international law.” Blais v. Islamic Republic of Iran, 459 F. Supp. 2d 40,
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54 (D.D.C. 2006) (Lamberth, J.) (citing Dammarell v. Islamic Republic of Iran, 2005
WL 756090, at *8-10, 2005 U.S. Dist. LEXIS 5343, at *27-32 (D.D.C. Mar. 29, 2005)
(Bates, J.) (“Dammarell, I™).

In this case, state law provides a basis for liability.” In order to determine the
state law applicable to each action, the Court must look to the choice of law rules of the

forum, in this case, those of the District of Columbia. See Blais, 459 F. Supp. 2d at 54.

B. Choice of Law_As To The IIED Claim

Intentional Infliction of Emotional Distress Claims of theThe Estate of Helen
Goldman, Ralph_ Goldman And Naomi Goldman

The applicable state substantive law which applies to the Plaintiffs intentional

claims asserted by the Plaintiffs in this action is

infliction of emotional distress

(i) that of New York, as to the claims of U.S. citizens and New York domiciliaries Naomi
Goldman, Ralph Goldman and the late Helen Goldman and (ii) that of the District of
Columbia for all other Plaintiffs in this action. As the forum state, the District of
Columbia’s choice of law rules apply to determine which state’s> law shall govern.
Bodoff, 424 F. Supp. 2d at 83. District of Columbia courts apply a so-called “refined
government interest analysis”, pursuant to which they “evaluate the government policies
underlying the applicable laws and determine which jurisdiction’s policy would be most
advanced by having its law applied to the facts of the case under review.” Bodoff, 424 F.
Supp. 2d at 83 quoting, Hercules & Co. v. Shama Rest. Corp., 566 A 2d 31, 41 (D.C.

1989); see also, Haim v. Islamic Republic of Iran, 425 F. Supp. 2d 56, 68-69 (D.D.C.

* Obviously, the law of the United States applies rather than the law of the place of the tort or any
other foreign law because the United States has a “unique interest” in having its domestic law

2005 WL 756090, at *20, 2005 U.S. Dist. LEXIS 5343, at *63.
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2006) (Lamberth, J.). When this test is applied it “typically leads_to the application of the
law of the plaintiff’s domicile, as the state with the greatest interest in providing redress
to its citizens.” Id., 425 F. Supp. 2d at 69 citing Dammarell, 1. 2005 U.S. Dist. LEXIS
5343 at *66-67. Inthe particular circumstances, of Naomi and R. Goldman
(individually and as Executor of Helen Goldman’s Estate) the substantive law which
governs what state law causes of action each has is that of New York. See, Peterson v.
Islamic Republic of Iran, 2007 U.S. Dist. Lexis 65820 *15 (D.D.C. Sept. 7, 2007)
(Lamberth:).

The ITED Claims Of The Other Plaintiffs

As to each of the other Plaintiffs, none has current United States domicle. Where,
as here, the victims of terrorism are United States citizens with no current domicile in the
United States, the District of Columbia has “the greatest interest” for choice of law
purposes and its law will be applied. See e.g. Bodoff, 425 F. Supp. 2d at 83-84; Haim,

425 F. Supp. 2d at 69. As to Elisa, Judith, Noa and Yonatan, District of Columbia law

shall apply_as to the adjudication of their IIED claims. The choice of law determination
as to the wrongful death claim asserted in the Complaint, is discussed hereafter under the
Wrongful Death Claim heading. See, p. 33-37, infra.

C. Substantive Vicarious Liability For the Torts Committed by Hezbollah.

The substantive basis of the Defendants’ liability is that they at a minimum
engaged in the “provision of material support” to Hezbollah, which carried out the
Embassy Bombing. The acts of another may render a party liable “under theories of

vicarious liability, such as conspiracy, aiding and abetting and inducement.” Haim, 425
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F. Supp. 2d at 69. The Court will examine the applicability of each of these theories, as
deemed necessary.®

1. Vicarious Liability

The asserted basis of Defendants’ liability is that they provided material and
financial support and resources including, mest-notably;-deadly-explosives-to-Hezbollah;
the organization whose members carried out the Embassy Bombing. Under a theory of
vicarious liability, a party may be liable for the acts of another, under rubrics including
conspiracy, aiding and abetting, and inducement. Accordingly, this Court finds that at a
minimum, civil conspiracy provides a basis of liability in this case against Defendants
Iran and MOIS, provided such a theory exists under District of Columbia law.

2. Civil Conspiracy

Civil conspiracy is recognized under District of Columbia law as a theory for
imposition of vicarious liability for civil torts. It exists when the following elements are
present:(1) an agreement between two or more persons; (2) to participate in an unlawful
act in an unlawful manner; (3) an injury or death caused by an unlawful overt act
performed by one of the parties to the agreement and (4) pursuant to or in furtherance of
the common scheme. Griva v. Davison, 637 A. 2d 830, 848 (D.C. 1994) (citing
Halbertstam v. Welch, 705 F. 2d 472, 477 (D.C. Cir. 1983)).

It is axiomatic that the “agreement” element “may be inferred from conduct.”
Bodoff, 424 F. Supp. 2d at 84 citing, Weishapl v. Sowers, 771 A.2d 1014, 1023 (D.C.
2001); see also, Haim, 425 F. Supp. 2d at 69. The Plaintiffs have established based on

the evidence submitted to this Court, most notably the Clawson Affidavit, that Iran,

% Where the facts found by the Court suffice to establish only one of these bases of vicarious
liability, the Court need not go further. See, Haim, at 69.
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MOIS and Hezbollah acted in concert because they had agreed to commit high profile
terrorism activities to promote Iran’s brand of revolutionary Islamic ideology and to
further the goal of damaging Israel and its citizens as well as United States interest
whenever possible. Id. § 16-30, p. 4-7. Such agreement may also be inferred from the
substantial financial support and training that Iran and MOIS provided to Hezbollah.
See, id., 20, p. 5. Judge Lamberth has also very succinctly and correctly opined that the
very “ “sponsorship of terrorist activities inherently involves conspiracy to commit
terrorist acts’.” Bodoff, 424 F. Supp. 2d at 84 quoting Flatow, 999 S. Supp. at 27.

The evidence also clearly establishes that Hezbollah carried out the Embassy
Bombing which killed the Decedent. See, Clawson Aff. 9 5 sub. Par 1-3, p. 4. Dr.
Clawson’s affidavit also demonstrates to the satisfaction of this Court that the Embassy
Bombing was carried out in “furtherance of the scheme” between Hezbollah, Iran and
MOIS. For these reasons, each of the four elements of civil conspiracy is established
under District of Columbia law, with regard to the Defendants and the Hezbollah
perpetrators. See also, Valore v. Islamic Republic of Iran, 478 F. Supp. 2d 101, 108-109
(D.D.C. 2007) (Lamberth, J.) (civil conspiracy basis for vicarious liability established
with respect to Iran and MOIS’ provision of “material support and resources to
Hezbollah” to bomb U.S. Marine barracks in Beirut).

The same evidence also suffices to establish vicarious liability under New York

law based on the fer civil conspiracy theory. See, Valore, 478 F. Supp. 2d at 108-109
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(the Plaintiffs in Valore, included specifically individuals who were New York

domiciliaries demicileiares at the time of the Beirut bombing).’

3. Other Bases of Vicarious Liability

Nor is there any paucity of evidence here for adjudicating Iran and MOIS
as liable under vicarious liability theories which are separate and distinct from civil
conspiracy. Iran has provided initiative, approval of and likely provided the deadly
explosive to carry out the terrorist attack at issue here. See, Clawson Aff§39,p 10. Asa
result of its action, through, its agent MOIS, these Defendants are also liable for aiding
and abetting as well as inducement of the deadly terrorist bombing. See, 28 U.S.C. § 2
(a), b; see also Bodoff 424 F. Supp. 2d at 84. In addition to conspiracy, aiding and
abetting and inducement are legal theories upon which a court may predicate vicarious
liability. See, Halberstam, 705 F.2d at 481-486._Lastly, a common law agency

relationship between the terrorist perpetrators and the state sponsor Defendants may also

serve as a legal basis for imposition of liability on the Defendants. See, Kilburn v.

Socialist People’s Libyan Arab Jamahiva. 376 F. 3d 1123, 1129-31 (D.C. Cir. 2004) (for

§ 1605(a)(7) jurisdictional purposes, Libya “is responsible for the acts of its agent,

‘within the scope of [its] agency’.”); see also. Foremost - McKesson v. Islamic Republic

of Iran, 905 F. 2d 438, 445 (D.C. Cir. 1990). The record here contains ample evidence of

an agency relationship between Hezbollah, acting as agent within the scope of'its agency,

on behalf of the Defendants. See Clawson Aff. p. 4-8.

7 Judge Lamberth expressly states in Valore that he had “examined the laws of each of the
domiciliary states to determine whether such a basis for a cause of action may be brought in each
state under a civil conspiracy theory of liability.” 478 F. Supp. 2d at 108.
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In conclusion, there exist multiple legal bases for the imposition of vicarious
liability on Defendants Iran and MOIS for the torts of Hezbollah including extra judicial

killing.

D. Intentional Infliction Of Emotional Distress

Except for Naomi Goldman and the ITED claims of R. Goldman in any individual
and in a representative capacity as Executor of Helen Goodman’s estate-. Goldman:
District of Columbia law governs as to the IIED claims asserted by each of the other
Plaintiffs. The elements of the IIED tort under District of Columbia law are “(1) extreme
and outrageous conduct on the part of the defendant which (2) intentionally or recklessly
(3) causes the Plaintiff severe emotional distress. Bodoff, 424 F. Supp. 2d at 85 citing
Howard Univ. v. Best., 484 A 2d 958, 985 (D.C. 1984). Based on the evidence submitted
in this case, these elements are satisfied here. It is well established that “a terrorist attack
constitutes extreme and outrageous conduct.” Bodoff, 424 F. Supp. 2d at 85; see also
Stethem v. Islamic Republic of Iran, 201 E. Supp. 2d 78, 89 (D.D.C. 2002) (Jackson, J.)
(“[A]cts of terrorism are by their very definition extreme and outrageous and intended to
cause the highest degree of emotional distress, literally terror.””) The second element of
the IIED tort is also established here. By its very nature a bombing of a civilian facility
by use of high powered explosives is an act of extreme and outrageous conduct. See,

e.g., Dammarell ¥ 404 F. Supp. 2d at26}; 275 (B-B-C2005)
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’ Bates;+ (elements of District of Columbia ITED found to be satisfied in 1983 bombing
of U.S. Embassy in Beirut); see also Bodoff, 424 F. Supp. at 85.
The third element of causing the plaintiff severe emotional distress is amply
‘ demonstrated here. Each of the Ddecedent’s immediate relatives who are Plaintiffs in
this action has established in detail the severe emotional distress that resulted from the
Embassy Bombing and the murder of their loved one.

Finally, the Court notes that the District of Columbia’s highest Court is among a
number of state Supreme Courts which have yet to address the question of whether in a
terrorist attack case, a plaintiff’s physical presence is required to permit immediate family
members to recover IIED changes. See, Peterson 2007 U.S. Dist. LEXIS 65820 at * 21-
22. In Heiser the court held that even under the law of a jurisdiction which has not
decided the presence issue in a terrorist attack context, presence is not required. Id., 466
F. Supp. 2d at 305, see also Peterson at 20-21, n. 11. Heiser reached this conclusion to
dispense with a presence requirement “in light of the severity of [a terrorist attack] and
the obvious range of potential grief and distress that directly results from such a heinous
act” and because “a terrorist act” by its nature - is directed not only at the victims, but
also the victims families.” 466 F. Supp. 2d at 328-29. In conclusion, each Plaintiff
whose IIED claim is governed by District of Columbia law is entitled to recovery of
damages for IIED.

Finally, there exists no material difference between New York law and District of
Columbia law with respect to IIED. New York law recognizes IIED as a tort. See,
Howell v. New York Post Co., 81 N.Y.2d 115, 612 N.E. 2d 699, 702 (N.Y. 1993). The

elements of the tort under New York law are substantially similar to those of the District
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of Columbia. As in the District of Columbia, New York’s highest court has not decided
the issue of whether physical presence is required by an immediate family member in
connection with a terrorist attack. See, Peterson, 2007 U.S. Dist. LEXIS 65820 * 21, n.
12. In Peterson, Judge Lamberth held that the presence element does not need to be
proven in order to successfully bring a cause of action for intentional infliction of
emotional distress under New York law” by victim’s near relatives who were not present
at the time of the attack. Id. at 21, n. 12 citing—tn Heiser, 466 F. Supp 2d at 345-46
(applying New York law). This Court adopts the rationale of Peterson. It is persuaded
that its analytical underpinnings are founded i.e., (i) that New York follows The
Restatement (Second) of Torts in recognizing IIED and (ii) that the Southern District of
New York has dispensed with a physical presence requirement in an action brought by
victims of the September 11, 2001 terrorist attack on the World Trade Center and
Pentagon. See, In re Terrorist Attacks on September 11, 2001, 349 F Supp. 2d 765, 829-
30 (S.D. N.Y. 2005). Hence, Naomi Goldman and Ralph Goldman are s entitled to [IED
recovery under New York law. R. Goldman is also entitled to recover in his capacity as
Executor of his late wife, in that her death does not abate her IIED claim arising out of
the Embassy Bombing. See § 11-3.2(b), N.Y. Est. Powers & Trusts Law. (“No cause of
action for injury to person or property is lost because of the death of the person in whose
favor the cause of action existed.) The claim which Helen had during her lifetime is
vested in her personal representative. /d. R. Goldman as the holder of letters of
administration, albeit not from New York has the capacity to assert this claim. See,
Gregory v. Monroe County Water Authority, 795 F. Supp. 92, 94-95 (W.D. N.Y. (1992)

(applying New York law).
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E. Choice Of Law As To The Wrongful Death Claim

The determination of which body of substantive law must be applied to the

wrongful death claim asserted in this action requires its own analysis. That analysis and

this Court’s decision on choice of law inform the Court’s decision as to whether it has

subject matter jurisdiction gver the wrongful death claim. In the post Cicippio-Puleo

cases, different judges of this Court have applied separate and distinct rationales to this

choice of law analvsis. Compare, Holland v. Islamic Republic of Iran. 496 F. Supp. 2d 1,

24 (D.D.C. 2005) (Kollar Kotelly, J. ) (the claims of a decedent’s estate “are traditionally

governed by the laws of the decedent’s domicile™) quoting Dammarell I, 2005 WL

756090, at *21° with Dammarell IV, 404 F. Supp. 2d. at 281 ? (applying Georegia law to

the wrongful death claim arising out of the death of decedent Janet Lee Stevens whose

immediate family resided in Georgia, and whose estate was probated in Georgia).

Dammarell IV, however, Judee Bates did not specifically find or otherwise determine that

the decedent’s domicile was in fact in Georgia at the time of the fatal terrorist attack.
See. 404 F. Supp. 2d_at 281-82. Instead, the critical focus was on where the statutory

beneficiaries, i.e., the immediate family members were domiciled. Id. A third approach

wrongful death statute of the District of Columbia in a situation identical to the one in the

instant action, i.e., the decedent there, who was a U.S. citizen, did not have a .S,

See also In re Air Crash Disaster, 948 F. Supp. 747, 758 (N.D. 11l. 1996); Datskow v.
Teledyne Cont’l Motors Aircraft Prods., 807 F. Supp. 941, 944 (W.D. N.Y. 1992).

In Dammarell 1V, Judge Bates expressly stated that his conclusions of law in that opinion
“supersede any contrary conclusion contained in the Court’s September 8, 2003
memorandum opinion [Dammarell I]” 404 F. Supp. 2d at 274.
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domicile at the time of the fatal terrorist bombing and died in Israel. See. 424 F. Supp.

2d at 83, 85.

A fourth approach was used in the most recent decision in Peterson v. Islamic

Republic of Iran, 2007 U.S. Dist. LEXIS 65820 at * 11. There, Judge Lamberth applied

North Carolina wrongful death law as to a U.S. serviceman killed in Beirut, who had

been born a Philippine citizen, never became a U.S. citizen but had a “closest and most

substantial connection” with North Carolina because he had been stationed there last

before being sent to Lebanon. Id. at *12.

With the exception of Bodoff.

the case subjudice. The Decedent here, while a United States citizen from birth, does not

Elisa, the Plaintiff Children and Judith, have such a domicile at the time of Decedent’s

death. Therefore, either the District of Columbia as the forum state, a la Bodoff, or Israel

are the two (2) remainin

choose.'® This Court does not necessarily have to choose from anv of these options, as

they ultimately lead to these same results, whether District of Columbia law is applied or
the law of Israel, where the Plaintiffs who are the wrongful death beneficiaries are
domiciled. Unfortunately, choosing the District of Columbia’s law is not entirely free of

pLQoses o_f this action.
Another basis for the non-application of Argentinean law would exist, below, the interests of the

State of Israel in the protecting of its ¢itizens and their immediate families who serve in its

lomatic missions outweighs the interests of Argentina as the mere place of the injury

and resulting death. This Court so finds based upon the totality of the record evidence.

official di
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difficulty, insofar as its Wrongful Death Act is, by its terms, limited to a death producing

injury which occurs within the District of Columbia. See, D.C. Code § 16-2701(2001)

which begins: “When by an injury done or happening within the limits of the District ....”

(emphasis added).

Although not cited by anv of the wrongful death choice of law decisions

mentioned above in § 1605(a)(7) terrorism cases, the District of Columbia’s choice of

law determination as to wrongful death claims where the decedent died outside of the

District of Columbia as a result of injuries which were inflicted outside of this forum is
controlled by Lewis v. Reconstruction Fin. Corp., 177 F.2d 654, 655-656 (D.C. Cir.

1949). Lewis continues to be good law and requires that the law of “the state where the

fatal injuries occurred should govern, unless the public policy of the forum is clearly

opposed.” Smith v. Hope Village, Inc., 481 F. Supp. 2d 172, 205-206 (D.D.C. 2007)

(Walton, J.) quoting, Lewis, 177 F. 2d at 656. On the strength of Lewis, as explained by

Judge Walton in Smith, where, as here, the fatal injuries were inflicted on the Decedent in

Argentina, the substantive wrongful death law of Israel would seem to apply at first

blush, unless it contravenes the public policy of the District of Columbia. See also,

Stewart v. Balt. and Ohio Railroad Company, 168 U.S. 445, 450 (1897).

As in Smith, where Maryland’s substantive law was applied to fatal injuries

inflicted on the decedent in Maryland, here the interests of the District are substantially

advanced by the application of Israeli law to the plaintiff’s claim. Smith, 481 F. Supp 2d

at 206. B lies only to

its terms, the District of Columbia’s wrongful death statute a

cases where by “an injury happening or done within the limits of the District,” the death

of a person is caused by the wrongful act, neglect or default of a person or corporation.
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Id. at 206 quoting D.C, Code. § 16-2701 (emphasis added); see also, Lewis, 177 F. 2d at

656 (“Itlhe District of Columbia] wrongful death statute and the limitations thereof [,] are

confined to deaths resulting from injuries suffered within the District of Columbia”). The

contained the same limitation to the District, as the place of the injury. in a fashion

identical to Smith. See, Stewart 168 U.S. at 447: Jones v. Prince George's County, 202

F.R.D. 39.40-41 (D.D.C. 2001), aff’d, 348 F. 3d 1014 (D.D.C. 2003).

By its very terms, the District of Columbia’s wrongful death statute could not

apply to the Plaintiffs’ wrongful death claim. Stewart. 168 U.S. at 447. But as the forum

lication of its law in

such a way as 1o frustrate the public policy of either the United States or Israel of

attempting to deter terrorism through awards of money damages against designated state

sponsors of terrorism like Iran. See, Smith, 481 F. Supp. 2d at 206. For these reasons,

the wrongful death law of Israel cited below does not impinge upon. let alone controvert,

any public policy of this forum. In reality, the contrary is true, in that both the District of
Columbia and Israel have a legitimate interest in compensation for the victims of
terrorism, including the statutory beneficiaries of a decedent so as to deter terrorism-
sponsoring sovereigns through the force of appropriate and well deserved monetary

judgments for compensatory damages.

Israel has a wrongful death statute (“Israeli Wrongful Death Act™) whose terms

lying compensatory policy and structure are consistent with District of

Columbia law and public policy on this issue:

Where death is caused by a civil wrong and such person would,
had death not ensued, have been entitled at time of his death to
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recover compensation in respect of bodily injury caused to him by
such civil wrong, the husband, wife, parent and child of such
deceased person may recover compensation from person
responsible for such civil wrong.

Martindale-Hubbell International Law Digest, Israel Law Digest, Estates And

Trusts, ISR-9 (Death):'" see also. § 78 Israel Tort Ordinance (New Version), Plaintiffs’

Exhibit 15.

Where, as here, the foreign law on wrongful death is not inconsistent with or

contrary to the public policy of the District of Columbia. application of the Israeli law, as

a matter of comity is appropriate. See Stewart, 168 U.S. at 450. Based upon these

principles, the Court applies Israeli law as giving rise to the wrongful death claims by

reason of the fact that the Decedent was killed in Israel. His statutory wrongful death

beneficiaries under Israeli law are his parents, one of whom Esther is a United States

citizen and a Plaintiff in this action. The measure of damages or the remedial aspects of

the wrongful death claim are discussed hereafter in the Damages portion of the

Conclusions of Law,

E:F. Jurisdiction Over The Wrongful Death Claim

Under the jurisdictional mandate of § 1605(a)(7), a district court “shall decline to
hear a claim under this paragraph of inter alia if “neither the claimant nor the victim was
a national of the United States when the act upon which the claim is based occurred.” 28

U.S.C. § 1605(a)(7)(B)(ii) (parenthetical omitted). Here only the victim Decedent was

' In Beaty v. Republic of Iraq, 480 F. Supp. 2d 60, 91(D.D.C. 2007), Judge Bates recognized that
“even the law of a foreign state” can properly function, as the decisional law under which a
plaintiff’s claim may in a § 28 U.C.S. § 1605(a)(7) terrorism case, after Cicippio-Puleo.
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not a U.S. national, at the time of the Embassy Bombing. Every single one of the

Plaintiffs family members was a U.S. citizen at that time and continues to be so.
Based on this undisputed showing of U.S. citizenship, the Court will consider

whether Elisa and the two children of the DecedentBefendants are eligible to obtain a

wrongful death recovery under [sracli Bistriet of Columbia law. The starting point of the

Court’s analysis focuses on whether the Israel’s wrongful death law Distriet-of Coltmbia

Weongful Death Act and to the extent necessary case law under it specifies who the real

party in interest is as to any recovery under it:

Under the express term language of this foreign statute, the real parties in interest

or ultimate economic beneficiaries are readily identifiable as Decedent’s spouse, and
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emphasized-above, quotedlanguage: Clearly, Elisa is a nominal representative party

under the statute as the spouse of the Decedent, but the real beneficiaries are Elisa as a

widow and the Plaintiff children and Decedent’s parents Plaintiffs, each of whom is a

United States citizen. See, Plaintiffs’ Exhibit 15, § 79.

In light of this analysis for purposes of § 1605(a)(7)(B)(ii) the wrongful death

“claimants” are Elisa the Plaintiffs, Noa and Yonatan and R. Goldman. as parent, as the
direct statutory beneficiaries of a wrongful death recovery.these-statutory-beneficiary

murdered-non-U-S-citizen brother).'2 In short, because the ultimate claimants are U.S.

citizens, the wrongful death claim is within -the original FSIA subject matter jurisdiction

of this Court.

As an alternative basis to the real party in interest analysis , Elisa in her capacity

as Executor of Decedent’s estate asserts that this Court may exercise subject matter

"2 To the extent that Oveissi 498 F. Supp. 2d at 277-79 suggests otherwise it is clearly
distinguishable from the facts of this case. In Oveissi, the Plaintiff was not a next to kin of the
deceased non-U.S.citizen. He was a grandchild whose father was still alive. See, id. at 272. It is
axiomatic that he would not be the “next of kin” when the Decedent had a living son. In addition
to being factually distinguishable from this case, in Oveissi supplemental jurisdiction under
28:U.S. C. §1367 was apparently never raised and therefore not addressed by Judge Lamberth, as
a basis for federal subject matter jurisdiction. Herenee, such basis exists, as an alternative to the
statutory interpretation discussed above which is supported by Elahi.
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jurisdiction over the wrongful death claim on the basis of supplemental jurisdiction,
pursuant to 28 U.S.C. § 1367. The Court undertakes to determine whether this alternative

basis of jurisdiction is available here.

Prelimarily, the Court notes that the issue of whether § 1367 is available to a
citizen spouse, child, parent or sibling of a non-U.S. citizen victim of state-sponsered

terrorism so as to confer jurisdiction over a claim which is derivative through the non-

citizen victim is
longer aalse-a-somewhatunsettled- question of first impression under the entire FSIA
scheme of waiver of sovereign immunity, as observed by a leading commentator on the

FSIA. B See, e.g.. Jungquist v. Nahyan 940 F. Supp. 2d 312, 320-21 (D.D.C. 1996) rev’d

in part on other. grounds, 115 F.3d 1020 (D.C. Cir. 1997) (exercising pendent claim

exception case); Burnett v. Al Baraka Inv. & Dev. Corp., 274 F. Supp. 2d 86, 98 (D.D.C.

2003), dismissed. 292 F. Supp. 2d 9 (D.D.C. 2003) (applying supplemental jurisdiction

statute to the pendent claims of Plaintiffs whose terrorism claims were not within the

original jurisdiction of the District Court); Bifon v. Palestinian Interim Self-Governing

Authority, 310 F, Supp. 2d 172, 183 (D.D.C. 2004) (exercising pendent party

supplemental jurisdiction on behalf of non U.S. national Plaintiffs and citing Al Baraka);

Colgan v. Port Authority of New York and New Jersev, 1991 WL 180384 (E.D.N.Y. Aug.

14, 1991) (Supp. § 1367 held to be sufficiently broad to extend to entire action in which a

“foreign state” 1s a defendant, rather than only as to claims against the “foreign state™).

See-Dellapenna—Section 1367 (b) provides that.:
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hart of the same case or controversy under Article 111 of the United States

Section 1367 “contains the doctrine of pendent jurisdiction and ancillary

jurisdiction under a common heading of supplemental jurisdiction.” See City of Chicago
v. Int’l College of Surgeons, 522 U.S. 156, 165 (1997). Claims within its scope are
deemed part of the “same case or controversy” if they “derive from a common nucleus of

operative fact.” Id. at 165 (quoting Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966)).

In order to exercise supplemental jurisdiction under § 1367 (a), a district court
must first determine that it has original jurisdiction over the civil action within the
meaning of § 1367 (a); in other words, it must have original jurisdiction over at least one
claim in the complaint. See Exxon Mobil Corp. v. Allapattah Services, Inc. 545 U.S. 546

(2005).

The application of these principles to the facts of this case leads this Court to

conclude that it may exercise ancillary jurisdiction pursuant to § 1367 over the wrongful

' Judge Lamberth’s recent decision in Oveissi does not decide this issue, as it was apparently not
raised by the Plaintiff,
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death claim and any other claim derivative through the Decedent. It is beyond any
serious dispute that this Court has original jurisdiction by virtue of 28 U.S.C.

§ 1605(a)(7) over at least one tort claim of each Plaintiff , i.e., intentional infliction of
emotional distress, which has been discussed previously. Such claim is vested in each

Plaintiff, in their own right as an immediate family member of the Decedent. The

existence of this baseline claim establishes the foundation for the exercise of
supplemental jurisdiction by this Court over any other claims asserted by any of the other
Plaintiffs which “derive from a common nucleus of operative fact.” See City of Chicago,
522 U.S. at 165. There is only a single and hence common nucleus of operative fact
giving rise not only to Plaintiff’s claims in their own right but also to those derivative
through the Decedent, i.e., the Embassy Bombing and its facilitation through the material
assistance provided by the Defendants to the Hezbollah perpetrators. In short, the
operative nexus between the Decedent’s direct claims and those of his family members in
their own right could not be stronger. It is this identical nucleus which underlies both

sets of claims. See, e.g., Biton, 310 F. Supp. 2d at 183; Al Baraka 274 F. Supp. 2d at 98.

Most significantly, as already pointed out here, the ultimate beneficiaries or real parties in
interest with respect to the wrongful death claims are Elisa and the Decedent’s children.
Each beneficiary is a U.S. citizen. Therefore, under the particular circumstances
“presented” here, where the exercise of supplemental jurisdiction is for the singular
benefit of statutory wrongful death beneficiaries who are U.S. citizens such exercise is
most appropriate, as it also clearly advances the Congressional policy underlying

§ 1605(a)(7) i.e., to open the doors of federal courts to aggrieved U.S. citizen, victims of

terrorism, most notably widows and orphans. Hence, this Court will exercise
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supplemental jurisdiction over the wrongful death claim made under the Isracli Wrongful

Death ActDistriet-of- Columbia-statute.

EG.  Damages

Tragically, since the enactment of § 1605(a)(7), this District has been the venue of
for numerous actions including the survivors of U.S. and non-U.S. nationals killed in
heinous terrorist attacks ranging from suicide bombings; involving civilians, the

bombings of United States embassies in Tanzania, Kenya and Lebanon, the vehicular
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bombings of U.S. military facilities in Lebanon and Saudi Arabia, to U.S. servicemen
and civilians killed during the course of the hijacking of an airplane. The Embassy
Bombing here is only the latest in this gruesome saga of devastated or significantly
damaged lives of victims of international terrorism. Every Plaintiff here is a United
States citizen for whose protection Congress enacted § 1605(a)(7) by vesting United
States courts with subject matter jurisdiction over claims brought by such aggrieved
United Stated citizens.

Due to the multiplicity of such cases in this District, this Court is by no means
writing on a proverbial “clean slate” in fashioning a damages remedy for each Plaintiff.
To the contrary, this Court is guided by remedial approaches and formulas , utilized in
similar cases. See,-e.g. Bodoff, 424 F. Supp. 2d at 86-88 (awarding IIED damages
$2,500.000.00 to each sibling of a suicide bombing fatality and $5,000.000.00 to each
surviving parent); Eisenfeld v. Islamic Republic of Iran 172 F. Supp. 2d 1, 8 (D.D.C.
2000) (Lamberth, J.). (same suicide bus bombing as in Bodoff resulted in the same
$2,500.000.00 per sibling award and $5,000.000.00 for each parent); Surette v. Islamic
Republic of Iran, 231 F. Supp. 2d 260, 270-71 (D.D.C. 2002) (Friedman, J.) ($10 million
awarded as damages to a common-law-wife); Greenbaum v. Istamielslamic Republic of
Iran, 451 F. Supp. 2d 90, 107-09 (D.D.C. 2006) (Lamberth, J.) (surviving spouse
awarded $9,000.000.00 in his personal capacity); Kerr v. Islamic Republic of Iran, 245
F. Supp. 2d 59, 64 (D.D.C. 2003) (Jackson J.) (award of $10 million to the widow of a
torture and hostage taking victim); Salazar v. Islamic Republic_of Iran, 370 F. Supp 2d
105, 116 (D.D.C. 2005)(Bates, J.) ($10 million awarded to the widow of a bombing

victim).
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As to the minor children of a victim killed in a terrorist attack, awards have
typically been $5 million per child. See e.g. Peterson, 2007 U.S. Dist. LEXIS 65820 at
45; Heiser, 466 F. Supp. 2d at 271-356 (award of $5 million per plaintiff for a child and

parent of a decedent).

A:l. Individual IIED Damage Awards

Based upon the wealth of cases involving immediate family members of civilians
and service personnel killed in terrorist attacks, this Court awards ITED damages of $2.5

million to each of the two siblings of the Decedent, Naomi and Judith, and18-millien-te
Elisa; $5 million to Ralph Goldman in his individual persenal capacity as the father of the

Decedent. In his capacity as Executor of the late Helen Goldman’s estate, in addition,
this Court awards Ralph Goldman and identical sum of $5 million dollars. Plaintiffs Noa

and Yonatan Ben-Rafael are each awarded $5 million dollars, as IED damages caused by

B:2.  Wrongful Death Damages Award

Israel’s Supreme Court held in Estate of the late Michael Eitinger, CC 4/95

“Ettinger’)that in an Israeli wrongful death action, the

estate is entitled to compensatory damages for the loss of the Decedent’s earning capacity
in the “lost years” which his death caused. A copy of Ettinger is attached to the

Amended Record Index as Exhibit 16. Here, Plaintiffs have submitted a report from

forensic expert Dov Weinstein (“Weinstein Report™). The Weinstein Report bases its
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calculations on reasonable and well founded assumptions about the likely government

and post-government service career track of the Decedent had he survived. Id., Exhibit

10. It utilizes the legally required present value calculation of Decedent’s anticipated
future earnings. Accordingly, based upon this forensic evidence, judgment for so-called

“loss of accretions” to Decedent’s estate is awarded in the sum of $3,731.839. in the

name of Elisa. as Executor.

Decedent’s untimely death also gives rise to an additional element of

compensatory damages under Israeli law. This element of damage is referenced to in

Ettinger as “non-pecuniary loss for personal injury.” /d. Exhibit, 16 p. 43. It

compensates two
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life expectancy.” /d. The non-pecuniary loss of loss life expectancy damage element is
separate and distinct from the economic damages in the form of “lost accretions”

awardable by reason of the loss of earnings capacity during the lost vears.” See. id p. 5-

45. The measurement of the former is by no means formulaic. The Ettinger court opined
“that this head of damage will not to be determined by weights and measures of logic but

by morality and emotions since no money is equal to the loss of life nor will it

compensate for deprivation of the pleasures of life.” Id at 45. Thus, the discretion to fix

the amount of such award lies with the trier of facts. It is therefore not unreasonable to

place a value of $5 million dollars on the reduction of life expectancy of the Decedent.

€:3. Punitive Damages

Punitive damages are no longer awardable against Iran and MOIS by virtue of 28
U.S.C. § 1606. See, e.g., Bodoff, 424 F. Supp. 2d at 88, n.5.; Prevatt, 421 F. Supp. 2d at
162; Salazar, 370 F. Supp. 2d at 116; Campuzano, 281 F. Supp. 2d at 277; Dammarell v.

Islamic Republic of Iran, 281 F. Supp. 2d 105, 200-202 (D.D.C. 2003) (“Dammarell I”*).

loss - ‘survive’ his death and pass to his estate.” Id ¥ 52 p. 30.
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D4. Prejudgment Interest

It is axiomatic that when a complaint filed after Ciccipio-PuleoCieeippio-Publee
presents state law causes of action, the issue of whether any Plaintiff may recover
prejudgment interest is one of state law. Compare, Ungar, Ex. Rel Strachman v.
Palestinian Authority, 304 F. Supp. 2d 232, 237-240 (D.R.I. 2004) (prejudgment interest
disallowed as to federal law as to federal claims brought under the Anti-Terrorism Act of
1990 which provides for treble damages). Under District of Columbia law, the decision
whether to award prejudgment interest even in cases where there is no underlying
contractual relationship rests in the discretion of the trial court. See e.g., House of Wines,
Inc. v. Sumter 510 A2d 492, 499 (D.C. 1986),; Blake Const. Co., Inc. v. C.J. Coakley Co.,
Inc. 431 A2d 569, 580 (D.C.1981). The rate of interest and date from which it runs are
also within the sound discretion of the trial court. /d. The allowance of prejudgment
interest is compensatory in nature. See Suiter v. Mitchell Motor Coach Sales Inc.151 F3d
1275, 1289 (10" Cir. 1998). It this goal by compensating a plaintiff “for being deprived
of the monetary value of his [or her] loss from the time of the loss to the payment of
[the] judgment.” Id. at 1288; see also Paper Converting Mach. Co. v. Magna Graphics
Corp. 745F 2d 11,23 (Fed. Cir. 1984). In Ostenreck v. Ernst & Whinney, 489 U.S.
169, (1989) the Supreme Court opined that prejudgment interest has been traditionally
considered part of the compensatory award to the Plaintiff. /d. at 175. District of
Columbia law also clearly affords the trier of facts the ability to award prejudgment
interest where it is necessary to compensate the Plaintiff. -House of Wines, 510 A2d at

499.
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An award of prejudgment interest is also appropriate where, as here, punitive
damages are as a mater of law unavailable to Plaintiff. Nor are the Plaintiffs here,
entitled to any treble or multiple damages. Compare Ungar 304 F. Supp. 2d at 239-40.
Unlike punitive damages and treble damages which are intended to punish and thus deter,
prejudgment interest is purely compensatory in nature. Moreover, the non-availability of
punitive and multiple damages to the Plaintiffs eliminates the situation presented in
Ungar where superimposing prejudgment interest, in light of the statutory treble
damages, would have overcompensated plaintiffs there to the point of giving them an
underserved windfall. No such situation exists here. Indeed, here an award of
prejudgment interest is necessary to compensate Plaintiffs, as the following discussion

will point out.

The application of these principles convinces the Court to exercise its discretion
to award prejudgment interest on the IIED claims computed on a simple interest basis at a

percentage rate of 6% per annum which is eminently reasonable. See, Blake

Construction, 431 A2d at 580. The rationale for compensating all of the Plaintiffs here is
compelling in that (i) almost sixteen (16) years will have elapsed from the time of the
fatal Embassy Bombing through the date this Court renders final judgment (ii) Plaintiffs’
purchasing power had they been compensated in 1992 with 1992 dollars would have been
significantly greater than their much diminished purchasing power using the cheaper
dollars as of the date of judgment, let alone further diminution or devaluation by the time
a final judgment satisfied in whole or in part. This significant economic erosion most
notably for the widow and children of the Decedent, who depended upon his support

through his considerable earning capacity can only be adequately redressed by an award
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of prejudgment interest. Hence, such award truly serves the goal of adequate

compensation for a family left without its bread winner.

Whether the IIED claims of R. Goldman and Naomi which this Court decided

under New York law are appropriate for a damages award which includes prejudgment

interest is a matter of substantive New York law. See, e.g.. Sclnwimmer v. Allstate Ins.

Co., 176 F.3d 648 (2d Cir. 1999); Aniero Concrete Company, Inc. v. Aetna Casual &

Surety Co., 301 F. Supp. 2d 302 (S.D. N.Y. 2004). Like District of Columbia law, New

York applicable prejudgment interest law is compensatory in purpose as opposed to being

r3

punitive in nature. See, U.S. v. Seaboard Surety Co., 817 F.2d 956, (2d Cir. 1987), cert.

denied, 484 U.S. 855 1987. A trial court has broad discretion under New York law to

determine whether an award of prejudgment interest is appropriate and if so, to set the

appropriate rate. Endico Potatoes v. CIT Group Factoring, Inc., 67 F.3d 1063 (2d. Cir.

1995), Consistent with what District of Columbia law provides, prejud

may be awarded on a tort claim including an ITED award. See. e.g.. Quintel Corp. N.V. v.

Citibank, 606 F. Supp. 898 (S.D.N.Y. 1985) (award of prejudgment interest allowed on

legal malpractice judgment); Orshan v. Macchiarola, 629 F. Supp. 1014 (E.D. N.Y.

1986) (prejudgment interest awarded in connection with I[IED jury verdict).

For all of these reasons. this Court shall award prejudgment interest on or at 6%

per annum on the IIED claims under New York law.

E:5.  Other Causes Of Action Asserted In The Complaint

In light of these Findings of Fact And Conclusions of Law, it is not necessary for

the Court to address the other causes of action asserted by the Plaintiffs under Israeli law
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and under customary international law. As-te-the-elaims-underthe New York-and District

F. Conclusion

A judgment in accordance with these findings and conclusions shall issue this

date of , 2007.

Ellen Segal Huvelle,
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELISA NILI CIRILO PERES BEN-RAFAEL
et, al.,

Plaintiffs,
V. Civil Action No. 1:06-CV-00721 (ESH)

THE ISLAMIC REPUBLIC OF IRAN, et al. ,

Defendants.

EXPERT REPORT OF PATRICK L. CLAWSON
I, Patrick L. Clawson, PhD., hereby depose and state as follows:

1. I have extensively studied and researched and am an expert on the Islamic Republic of
Iran (“Iran”), its sponsorship of terrorism, its economy, its politics and its use and support of
terrorism as a political and military tactic. This affidavit is submitted to provide the Court with
facts and evidence concerning Iran’s support for terrorism, especially as it relates to the 1992
bombing of the Israeli embassy in Buenos Aires.

Qualifications of the Witness

2. I am an adult citizen of the District of Columbia.

3. Most of my professional life has been spent studying the Middle East, and particularly
Iran. My first scholarly article on the Middle East was published thirty years ago, and the first
work I did on the region for the Central Intelligence Agency was twenty years ago.

I have done contract consulting work about Iran for several U.S. government agencies over the
last twenty-five years, including the Central Intelligence Agency, the Defense Department, the
State Department Bureau of Intelligence and Research, and, through various contractors, the
National Security Agency and the Defense Intelligence Agency. While at the National Defense
University, | worked closely with officials from a wide range of U.S. government agencies on
the issue of Iran and Iranian support for terrorism, including close work with the Central
Command (the U.S. military command responsible for the Middle East) and its subordinate
commands and with the staff of the Joint Chiefs of Staff.
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3. For the past two years I have been the Deputy Director for Research at the Washington
Institute for Near East Policy (“WINEP”), a think tank focusing on contemporary issues of the
Middle East. In this capacity, I, inter alia, supervise a staff of about eighteen senior researchers
who study Middle East politics and terrorism, with considerable focus on Iran. I also brief and
receive briefings from senior United States military officials and senior Israeli defense officials,
about the threats from Iran, Iranian support of terrorism and Iranian strategy regarding
Palestinian Islamic terrorism. A true copy of my resume is attached hereto as Exhibit A.

4. I am also currently a senior editor of the Middle East Quarterly, a journal of Middle
Eastern affairs, which publishes regularly on Iranian politics and Iran’s foreign policy.

5. I have written or edited 24 books and monographs, mostly focusing on the Middle East.
Eight have specifically focused on Iran, four of these were published in 2005-06. I have also
written more than 60 articles in professional journals and books, most of which deal with Iran.

6. I have also chaired panels and made presentations in Persian concerning Iranian issues,
including interviews for the British Broadcasting Corporation (BBC) Persian Service and at the
Fourth European Congress on Iranian studies in September of 2000. I have made presentations
about Iranian foreign and economic policy, including its support for terrorism, and about U.S.
policy towards Iran at conferences sponsored by, among other organizations, the Iranian Foreign
Ministry’s Institute for Political and International Studies in Tehran, the Royal Institute for
International Affairs in London, the Royal United Services Institute in London, the Japanese
Foreign Ministry in Tokyo, the Institute for Defence Studies and Analysis in New Delhi, the
Shanghai Institute for International Studies in Shanghai, the Jaffee Center of Tel Aviv
University, the Council for Foreign Relations in New York and Washington, the Nixon Center
(part of the Nixon Presidential Library) in Washington, the Carnegie Endowment for
International Peace in Washington, the Asia Society in New York, and a great many universities.

7. I have a PhD in economics from the New School for Social Research, which I received in
1978, and a BA in economics from Oberlin College, which I received in 1973.

8. In addition to speaking English, I speak fluent Farsi (Persian), French and Hebrew. I
regularly read articles in Persian-language newspapers and internet sites and daily read many
articles translated from the Iranian press.

9. I have testified often about Iran, Iranian terrorism, and the use of economic measures to
discourage Iran from supporting terrorism before the House International Relations, National
Security, and Banking and Financial Services Committees and the Senate Foreign Relations and
Banking Committees.

10. T have previously qualified as an expert witness in this Court on issues relating to Iran,
Iran’s support for terrorism, its economy and other issues, and have given live or written
testimony in various cases brought against Iran for its sponsorship of terror, including Flatow v.
Islamic Republic of Iran, 999 F. Supp. 1, 8-9 (D.D.C. 1998); Anderson v. Islamic Republic of
Iran, 90 F. Supp. 2d 107, 112-113 (D.D.C. 2000); Eisenfeld v. Islamic Republic of Iran, 172 F.
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Supp. 2d 1, 5 (D.D.C. 2000); Weinstein v. Islamic Republic of Iran, 184 F. Supp. 2d 13, 19
(D.D.C. 2002); Mousa v. Islamic Republic of Iran, 238 F. Supp. 2d 1, 3-4 (D.D.C. 2001); Ungar
v. Islamic Republic of Iran, 211 F. Supp. 2d 91, 93 (D.D.C. 2002); Stern v. Islamic Republic of
Iran, 271 F. Supp. 2d 286, 288 (D.D.C. 2003); Rieger v. Islamic Republic of Iran, 281 F. Supp.
2d 87, 90 (D.D.C. 2003); Campuzano v. Islamic Republic of Iran, 281 F. Supp. 2d 258, 262
(D.D.C. 2003); and Greenbaum v. Islamic Republic of Iran, No. 02-2148, 2006 WL 2374241 at
*3(D.D.C. Aug. 10, 2006).

Information Assembled and Consulted to Form Opinions

11. My knowledge of Iran’s politics and its sponsorship of terrorism comes as a result of my
routine and in-depth access to facts concerning Iran, its support of terrorism, its economy and
politics, and my extensive study of Iran as outlined herein, including my professional research
and publishing in this field over the course of many years. Iran is a relatively open information
country in which the competing political forces frequently reveal information about the country’s
security apparatus and debate issues relating to terrorism; Iran still has many internet sites that
publish information on these subjects. From my years studying Iranian politics and given the
competing sources which can be compared, I believe that I am able to determine whether Iranian
reports on these subjects are credible. Indeed, I use this information as a source to brief the U.S.
and other governments. Furthermore, Iran and some of the terrorist groups it sponsors have been
openly boastful about their relations, and have described and detailed their connections in print.

12. My knowledge of Iran and its sponsorship of terrorism, comes as a result of my
education, my extensive professional experience studying Middle East policy and terrorism, my
academic research and writing, my interaction with other experts in the field, and my regular
review of up-to-date information on these subjects.

13. Since 1980, I have followed the scholarly literature and press from and about the Middle
East. Most days, I read one or more newspapers from Iran. I have an archive of news articles
from Iranian, U.S., European, and Arab newspapers and periodicals, with more than 10,000
items from the mid-1980s to the late 1990s. I have an extensive library of scholarly works on
Iran, Lebanon and terrorism, and my research assistants at The Washington Institute regularly
search for material at the Georgetown University library and on Lexis-Nexis.

14.  Thave attended more than fifty scholarly conferences and workshops about Iran’s foreign
policy, many of which analyzed its support for terror, with presentations by leading experts from
the United States, Israel, Arab countries, and across Europe. I have often discussed with these
experts the methods Iran used to support terror.

Summary of Opinions

15. It is my opinion based on a reasonable certainty that:
3
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(1) Iran has since the 1980s provided material support and resources to Hezbollah for
carrying out terrorist attacks in the Middle East and in other parts of the world, including but not
limited to Argentina;

(2) Iran’s Ministry of Information and Security (MOIS) operates as an intelligence
service and conduit for terrorism both within and beyond Iran's territory; specifically, it acts as a
conduit for Iran's provision of funds, training, direction and material assistance to Hezbollah;

(3) Absent the material, financial and technical support of Iran and MOIS, Hezbollah
could not have carried out the bombing of the Israeli embassy in Buenos Aires; that absent the
express approval of Iran and MOIS, that bombing would not have been carried out; and that Iran
and the MOIS were responsible for Hezbollah’s bombing of the Israeli embassy in Buenos Aires;

(4) civil suits such as this have influenced Iranian officials in their consideration about
whether to continue providing material and financial support for terrorist activities, and the
award of damages has been a major factor in the debates inside Iran about the wisdom of such
support.

Rationale for Opinions

(A) Iranian Support for Hezbollah

16.  The Islamic Republic of Iran has as one of its most important objectives establishing
itself as the leader of radical Islam on a global scale, especially in the Arab heartland of Islam.
Iran had little success in achieving this objective for years after the 1979 revolution. In the mid-
1980's, Iran found that focusing on opposition to Israel — whose very existence Iranian leaders
found abhorent as an insult to Islam — was an important way to advance this objective.

17.  The most effective means Iran found for advancing its objectives of opposing Israel and
becoming accepted as the leader of radical Islam was working with radical forces in Lebanon’s
Shia community — a community which has deep historical and cultural ties with Iran, the only
completely Shia government in the world ( though Iraq’s constitution contains many checks and
balances which limit the power of the majority Shia community). Many senior Iranian and
Lebanese clerics are related by marriage or common recent ancestors; many of them have
studied together in seminaries in Iran, Iraq, or other centers of Shia scholarship.

18.  The center of Iran’s strategy for working with Lebanese Shia has been the Hezbollah
organization, which combines a terror wing with media including radio and television stations,
establishment politics including successful campaigns for seats in the Lebanese Parliament and
many charitable activities such as hospitals and schools. Iranian support for Hezbollah is
voluminously documented in statements by Hezbollah leaders, Iranian officials, reports of other
concerned governments (including the United States, Israel, and several European countries),
and scholars working on Lebanon, terrorism, and Iran. Hezbollah also has had a more
conventional military wing which it used to fight Israeli occupation of southern Lebanon until
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Israel withdrew in 2000 and which fought Israel in a summer 2006 war started by Hezbollah
kidnapping of several Israeli soldiers inside Israel. Under my supervision, WINEP has published
several studies about Hezbollah’s many activities, including a detailed examination of its
propaganda wing and a study about its military and terror organizations and their relationship
with Syria and Iran.

19.  Scholars friendly to Hezbollah have provided detailed accounts of Iran’s pre-eminent role
in the creation of Hezbollah. In the early 1980's Iran encouraged — if not directed — those most
sympathetic to the Iranian revolution to form a radical faction within a broad Lebanese Shiite
movement known as Amal. At the direction of the Iranian government, that faction then formally
split off from Amal and became the separate organization which adopted the name Hezbollah.
Iran then provided Hezbollah with political, material, and financial assistance, including funding
that was well in excess of $25 million a year-- by credible accounts reaching $100 million in
some years during the period 1985-2005.

20.  Substantial Iranian support for Hezbollah continues to the present day. While there are
varying estimates of the amount of financial support that Iran supplies to Hezbollah, it appears
that support during the last year in the aftermath of the Hezbollah-Israel summer 2006 war has
been as much as $200 million; an October 25, 2007 U.S. Treasury fact sheet states, “The Qods
Force [which the fact sheet identifies as part of the Iranian government’s Revolutionary Guard
Corps] provides roughly $100 to $200 million a year in funding to Hizballah”
(http://www.treasury.gov/press/releases/hp655.htm). Much of this aid has come in the form of
military assistance; the Treasury fact sheet states that the Qods Force “has assisted Hizballah in
rearming in violation of UN Security Council Resolution 1701.” UN Secretary-General Ban has
reported to the UN Security Council about the large amount of arms Hezbollah has been
importing; there is ample evidence that Iran has paid for these arms and appears to have supplied
many of them.

21. Hezbollah has not been much engaged in terror attacks outside the Middle East in recent
years. From the veiled references in Hezbollah leaders’ statements about these issues, it appears
that a major reason for both these decisions has been the organization’s fear such activity would
draw retaliation. Nonetheless, Hezbollah leaders have at times threatened to resume terror
activities against Americans, which largely ceased for a decade after the American hostages in
Lebanon were released in the early 1990's and Hezbollah certainly retains the capability to attack
American interests worldwide. In 2002, the FBI informed Congress, “FBI investigations to date
continue to indicate that many Hizballah subjects based in the United States have the capability
to attempt terrorist attacks here should this be a desired objective of the group.... ” (Current and
Projected National Security Threats to the United States, Senate Select Committee on
Intelligence, February 6, 2002, p 339). The U.S. military has recently released information
suggesting that Hezbollah, under the auspices of Iran, has become active training Iraqi Shia
militias in their attacks against U.S. forces and Iraqi Sunni civilians in Iraq.

(B) Iran’s terrorism infrastructure and the role of MOIS

22. Iran is now, and since 1985 has been continuously listed in the U.S. State Department’s
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list of state sponsors of terrorism, in a list provided to Congress each year as required by Title 22
of the United States Code, Section 2656f(a).

23.  Iran uses various organizations to carry out its terrorist support activities. Iran’s Ministry
of Information and Security (MOIS) was the successor to the Shah’s Organization for
Information and Security (known by its initials in Persian, SAVAK). From the early days of the
Islamic Republic after the 1979 revolution, MOIS (and its predecessor agencies before the
Ministry was formally established in 1984) was at great pains to demonstrate that it could be
useful and loyal to the new authorities. SAVAK was renowned for its craftwork in the
intelligence business: it knew how to surveil targets, how to avoid detection, and how to hold
prisoners clandestinely. SAVAK was the most respected intelligence agency in the Middle East
outside of the Israeli agencies. MOIS was entrusted with some of the most politically delicate
tasks for the new government, such as suppressing dissidents both at home and abroad, and
assisting with schemes to overthrow neighboring governments. The MOIS minister is a member
of a “council for special operations” which must approve terrorist activities.

24.  With approximately 30,000 employees, MOIS is the largest intelligence agency in the
Middle East. Credible and authoritative reports in the last decade, including those from Iranian
government investigators looking into assassinations of dissidents inside Iran by MOIS, have
estimated its annual budget to be approximately between $100 and $400 million.

25. MOIS’ role in support of terror has been highlighted in various reports from the U.S.
government, including the authoritative Patterns of Global Terrorism 1990, published annually
by the State Department from the late 1980’s to the early 2000s. Because of its authoritative
nature, each word was carefully weighed in its writing, and it has served as a much respected
source among researchers in the field. Patterns of Global Terrorism has consistently concluded
that Iranian intelligence services facilitate and direct terrorist attacks. In 1990, for example, the
State Department wrote that “Iran has used its intelligence services extensively to facilitate and
conduct terrorist attacks.... Intelligence officers in embassies have used the diplomatic pouch for
conveyance of weapons and finances for terrorist groups.”

26. A similar conclusion was reached in 1997 by a German court in the Mykonos involving
the 1992 murder of Iranian dissidents in a Berlin restaurant. In a detailed, 395 page ruling, the
German court found that MOIS support for terrorism is conducted with the approval of the
highest levels of the Iranian regime. In his verdict, Judge Frithjof Kubsch specifically cited the
Iranian president and Supreme Religious Leader (who, under the Iranian constitution, is the
commander-in-chief and has the authority to override any decision of the president or
legislature) as ordering the murders in question. A former MOIS operative who defected and
testified at the trial, under a pseudonym (“witness C”), provided detailed information about
MOIS’ role in support of foreign terrorist operations.

217. A few years later, the U.S. State Department explained again that, “Iran remained the
most active state sponsor of terrorism in 2000. Its Revolutionary Guard Corps (IRGC) and
Ministry of Intelligence and Security (MOIS) continued to be involved in the planning and the
execution of terrorist acts and continued to support a variety of groups that use terrorism to
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pursue their goals...Iran has long provided Lebanese Hezballah...with varying amounts of
funding, safehaven, training, and weapons.” (Patterns of Global Terrorism 2000).

28.  Indeed, a major part of MOIS’ responsibilities from the early 1980s was to help organize
Iranian government support to Hezbollah. MOIS played a key role in support of Hezbollah’s role
in holding American and other Western hostages in Lebanon in the 1980s and early 1990s.
MOIS provided the technical expertise which allowed Hezbollah to hide the kidnapped
Westerners for years from a concerted effort by several Western intelligence agencies to identify
their location.

29.  In short, there can be little doubt that MOIS acted as a conduit for Iran's provision of
funds, training, direction and material assistance to Hezbollah and that in return for such
provision of funds, training, direction and material Hezbollah acted as an agent for both Iran and
MOIS to perpetrate terrorist activities around the world.

(C) The 1992 Context and the Buenos Aires Israeli Embassy Bombing

30. In 1991-92, Iran had an urgent desire to disrupt the Middle East peace process, which
appeared to be moving forward at that time. Iran was actively urging terrorist acts against Israel
and Israeli interests as an effective means of damaging the peace process begun by the October
1991 Madrid conference. At the time of that conference, Iran sponsored a major international
gathering of radicals and terrorists to orchestrate attacks which would derail Israeli-Arab peace.
Indeed, Iran was accused by the U.S. government of urging Hezbollah attacks timed to disrupt
rounds of negotiations between Israel and Syria, even though Hezbollah was dependent on
Syria’s good will to permit Iranian support to flow through Syria to reach Hezbollah. In 1992,
Hezbollah was eager to help Iran, both because of its general animus towards Israel and more
immediately because Israel had on February 16, 1992 killed Hezbollah secretary general (i.e.,
leader) Sheik Abbas Musawi.

31.  Inaddition, Miguel Angel Toma, the director of Argentina’s SIDE intelligence agency in
2002-03 and investigator in the Embassy Bombing, asserted in October 2007 that Iran was angry
at a change in Argentine policy. Toma explained, “During the ‘80s, the government of Argentina
signed agreements with them [the Iranians] in the areas of technological investigation with the
purpose of nuclear and missile programs”

[http://www .foxnews.com/printer_friendly_story/0,3566,298300,00.html]. On assuming office in
1989, the civilian Argentine government headed by Carlos Menem cancelled those agreements
made by the previous military junta. Toma stated, “We never thought in Argentina this would be
a factor for determining a terrorist attack. We found out that later after the two bombs [the 1992
Embassy Bombing and the 1994 Jewish community center bomb discussed below] exploded in
Buenos Aires.”

32. It was in this context that on May 19, 1992, the Embassy of the State of Israel in Buenos
Aires, Argentina, was destroyed by a bomb, killing 29 and wounding 242. A pickup truck loaded
with explosives driven by a suicide bomber drove into the front of the Embassy, then under
repair, destroying it and the nearby buildings (a Catholic church and a school). Most of the
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victims were Argentine, including many children.

33.  Responsibility for the bombing was claimed by Islamic Jihad. The listing for Hezbollah
in the State Department’s 1992 report on Patterns of Global Terrorism, states “Hizballah (Party
of God) aka: Islamic Jihad, Revolutionary Justice Organization...Islamic Jihad publicly claimed
responsibility for the car-bombing of Israel's Embassy in Buenos Aires in March 1992.”
(Patterns of Global Terrorism 1992). The inclusion of such a statement indicates, in my opinion
quite correctly, that the State Department was satisfied that the public claim of responsibility for
the embassy bombing did indeed come from Hezbollah, not from distinct and separate
organization called “Islamic Jihad” (note that there is now a Palestinian organization knows as
“Palestinian Islamic Jihad,” but it has never had an organization in Lebanon and in any case uses
the name “Palestinian Islamic Jihad” rather than “Islamic Jihad™).

34.  The investigation of the Embassy Bombing by the Argentines was lengthy and beset with
problems. However, a breakthrough came in 1998 when Argentine investigators spoke with
Abolghassam Mesbahi, a former senior Iranian intelligence official who had defected to
Germany in 1996. Mesbahi’s testimony proved central to a Berlin court’s finding that senior
Iranian officials had been responsible for a 1990 terrorist assassination episode at Berlin’s
Mykonos restaurant. Mesbahi stated that the planning for the Embassy Bombing was done by
Mohsen Rabbani, a MOIS agent who had been Iran’s cultural attache at its embassy in Buenos
Aires from 1991 to December 1997, and supervised by Hamid Naghashan, a senior MOIS
official (his testimony is summarized in Larry Rohter, “Iran Blew Up Jewish Center in
Argentina, Defector Says,” New York Times, July 22, 2002). Rabbani was detained in Germany
in 1998, but given his apparent diplomatic status he was allowed to return to Iran. However, the
Argentine government then expelled seven Iranian diplomats, stating that it had “convincing
proof” of Iranian involvement in the Embassy Bombing.

35. In 1999, Argentina issued an arrest warrant for the Embassy Bombing for Imad
Mugniyah. Long-time CIA agent Robert Bair has said, “Mugniyah is probably the most
intelligent, most capable operative we’ve ever run across, including the KGB or anybody else...
He is the master terrorist, the grail that we have been after since 1983"
(http://www.cbsnews.com/stories/2002/05/01/6011/main507784.shtml). Mugniyah has been
implicated in the 1983 Beirut Marine barracks bombing, the 1984 bombing of the U.S. Embassy
annex in Beirut, the 1985 hijacking of TWA 847 in Lebanon, the kidnapping of numerous
Westerners in Lebanon in the 1980s (including U.S. Army Colonel William Buckley, who was
tortured to death), among other terrorist episodes. By some accounts, he controls Hezbollah’s
security apparatus, the Special Operations Command. The European Union lists him as “Senior
Intelligence Officer of Hezbollah” in it Official Journal (http:eur-
lex.europa.eu/LexUriServ/site/en/0j/2005/1 314/1 31420051130en00410045.pdf). In October
2001, the FBI placed Mugniyah on its list of 22 Most Wanted Terrorists, offering $5 million for
information leading to his arrest; this offer is still outstanding. He remains active; he has been
accused of being the mastermind behind the 2000 and 2006 abductions of Israeli soldiers near
the Lebanese border as well as the kidnapping of an emissary sent to negotiate the release of the
2000 abductees. He has been variously described as living in Iran or Lebanon. He maintains a
low profile; for instance, he is said to have undergone cosmetic surgery which has altered his
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appearance. Reports circulate of continuing efforts by the CIA and U.S. Special Operations
forces, as well as the Israeli government, to kill him.

36. It might seem that an attack as spectacular and brazen as the Embassy Bombing would
receive much attention from several governments and many researchers, but that has not been the
case. The reason is simple: the Embassy Bombing was quickly overshadowed by the July 1994
bombing of the Argentine Jewish Mutual Association (AMIA) in Buenos Aires which killed 85
people. Critics immediately said that the failure to thoroughly investigate the Embassy Bombing
led to the AMIA bombing.' Yet, notwithstanding this criticism, the AMIA Bombing
investigation did not fare much better. The man responsible for the investigation, Judge Juan
José Galeano, was caught on video tape discussing a $400,000 payment he proposed making to
the owner of the van used in the bombing. Eventually Judge Galeano issued warrants for the
arrests of twelve Iranians, including Hade Soleimanpour, Iran's ambassador to Argentina at the
time. Extradition requests to the UK (where Soleimanpour was arrested in August 2003 while
pursuing a PhD) were denied because, according to the UK Home Office, there was not enough
evidence presented by Judge Galeano’s team to make a prima facie case for the extradition to
proceed. By December 2003 Judge Galeano was removed from the case, and in 2005 he was
removed from office altogether for his handling of the investigation. Judge Galeano’s chief
investigator, Claudio Lifschitz, wrote a stinging book entitled Why the Investigation Was Made
to Fail.

37.  Soon after assuming office in early 2003, Argentine President Nestor Kirchner opened up
Argentine intelligence files on the AMIA case. Miguel Tomas, the new head of Argentina’s
intelligence services, SIDE, traveled to Israel to show officials there the report on the AMIA

' While it uncovered ample evidence of Hezbollah and Iran’s role in the Embassy Bombing, the
Argentine investigation was unsatisfactory in many ways. No actual trial has ever been held, for
example, in part because Argentina was never able to obtain the physical custody of the Iranian
agents responsible for the Embassy Bombing. Additionally, senior Argentine political officials
lacked the will to uncover all the circumstances about the role of Argentinians in facilitating the
bombing. Allegations that “police officers on a security detail inexplicably vanished just before
the explosion” (New York Times, Rohter, op. cit.), the impeachment and removal from office of
the Supreme Court justices placed in charge of the investigation (in line with Argentine
procedures in which judges head investigations), and persistent credible claims that the Iranian
government covertly funneled many tens of millions of dollars to President Menem both before
his 1989 election and while he was president, all colored the Argentine investigation of the
Embassy Error! Main Document Only.Bombing. Mesbahi said in late 1992 or early 1993
Menem was paid ten million dollars into a Swiss bank account to cover up the Embassy
Bombing and to allow Iran to carry out additional terrorist attacks. Menem has long been dogged
by allegations of corruption; after leaving office, he spent six months under house arrest for
alleged involvement in illegal arms sales to Croatia (for use in the wars wracking the former
Yugoslavia) and Ecuador (for use in that country’s war with Peru). He has acknowledged having
a secret Swiss bank account, though he denies receiving payment from Iran for covering up
terror attacks.
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bombing, which Yossi Melman, one of the more authoritative investigative journalists on
terrorism, described as “thousands of pages long” (Yossi Melman, “Argentine intelligence report
details Iranian hand in Buenos Aires bombing,” Haaretz, November 3, 2003). Melman’s article
adds, “The report also states, although as a footnote, that Iran and Hezbollah were behind the
bombing of the Israeli Embassy in March 1992 that killed 29 people and injured scores.” After a
re-investigation, in October 2006 prosecutors in Buenos Aires formally accused the Iranian
authorities with directing Hezbollah to carry out the AMIA attack. In November, they issued
warrants for the arrest of former President of Iran Akbar Hashemi Rafsanjani and seven others,
including some who still hold official positions in Iran

38.  The Embassy Bombing and the AMIA attack remain a matter of concern to the Argentine
authorities. In September 2007 address to the UN General Assembly, Argentine President
Kirchner denounced the lack of Iranian cooperation about the bombings. In an October 2007
interview with Fox News (op. cit.), former Argentine intelligence chief Toma explained:

The attacks in the ‘90s against the Jewish community center and the Israeli
embassy brought up many distinct questions, because they came from many
thousands of miles away and obviously were plotted from many thousands of
miles away... It’s a mistake to think those operations do not reach the highest
levels of the Iranian government. They study them at the highest levels case by
case.

39.  The Embassy Bombing’s relegation to a mere footnote in the AMIA Bombing report
illustrates the difficulty in providing a more detailed statement about the nature and extent of
Iranian/Hezbollah responsibility for the Embassy Bombing. Many reports and analyses
concentrate on the AMIA bombing, and do not explicitly discuss the evidence concerning the
Embassy Bombing. For instance, there are several reports detailing evidence that the Iranian
Embassy provided the bomb used in the 1994 AMIA attack, analyzing the explosives used, how
the bomb components were smuggled into the country and how the bomb was assembled in
Argentina. A similar level of detail is not available for Embassy Bombing. There are some
reports that the [ranian Embassy provided the actual bomb used in the Embassy Bombing. To
take another example, it is not clear from the reports available to me if the November 2006
warrants relate only to the AMIA attack or to the Embassy Bombing as well. Although I am
concerned that some reports may have confused the details of the two separate attacks, there has
never been any account suggesting that the Embassy Bombing or the AMIA bombing differed in
any significant way, including any suggestion that different parties were responsible for the two
bombings. While still acknowledging the lack of certainty on this detail, I can opine with a
reasonable degree of certainty that there are strong reasons to suspect that the actual bomb used
to destroy the Israeli Embassy in Argentina was provided by the Iranian Embassy officials.

40.  Some investigators, including some in Argentina and Israel, have argued that Hezbollah’s
bombing of the Israeli embassy was supported at least as much by Syria as by Iran. This charge
is potentially explosive in Argentine politics, given President Menem’s deep connections to
various Syrians — possibly acting as agents for the Syrian government — in the early 1990's
(President Menem is of Lebanese origin). The truth of this allegation is not clear. Other critics
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claim that the Embassy Bombing and the AMIA bombing were aided by anti-Semitic
Argentines; allegations have been made that important Argentine police officials are deeply anti-
Semitic. While all of these issues are of interest, they do not undercut the fundamental role of
Hezbollah and Iran. Whatever theories there may be about who may have been involved, there is
no disagreement: 1) that Hezbollah was responsible for the Embassy Bombing; 2) that while it
had a complicated relationship with Syria — which allowed a flow of arms from Iran but which
also put strict limits on Hezbollah activities in favor of the Shia group it favored, Amal — at all
times relevant to 1992 Embassy Bombing, Hezbollah was a creature of the Iranian government;
3) that absent the material, financial and technical support of Iran and MOIS, Hezbollah could
not have carried out the Embassy Bombing; and 4) that absent the express approval of Iran and
MOIS, the Embassy Bombing would not have been carried out. In short, Iran was responsible for
the 1992 Embassy Bombing.

(D) Impact of Civil Suits on Iran

41.  Iranian leaders pay close attention to civil suits about terrorism. In 2000/01, the issue
became a major controversy in Iran. Iran’s permanent representative to the UN, Nejad
Hosseinian, went on Iranian television to complain about the suits and to answer criticisms that
the Iranian government had not succeeded at stopping them. Representative Golbaz, a member of
the Iranian Parliament’s National Security and Foreign Policy Commission, complained, “Those
American courts that make such rulings do so in the absence of the defendant as there is no
Iranian representative in attendance in these courts.” Former Iranian President, now chairman of
the powerful Expediency Council (charged with resolving disputes among the various organs of
government), Ali Akbar Hashemi Rafsanjani complained at length about the suits, as did
numerous members of Iran’s Parliament. They were particularly upset at the large punitive
damage awards, which by their reckoning in late 2000 totalled $1.2 billion. In late 2000, the
Iranian Parliament adopted a law permitting Iranians to file suit against the U.S. government for
its alleged misdeeds, such as the 1953 overthrow of Iranian Prime Minister Mussadegh (the law
permits suits when damage is sustained from any action by a foreign government in
contravention of international law, including interference in Iran’s domestic affairs, or when
damage is incurred from acts of terrorist groups backed by foreign governments).

42.  Since then, the civil suits have continued to be a sore point for the Iranian government.
Iranian foreign ministry spokesmen periodically denounce the suits, for instance, in July 2005.
The issue has been cited by lawyers working for Iran as a major barrier to the normalization of
relations between Iran and the United States.

(E) Information Sources

43.  Detailed information I have relied on about the role of MOIS and Iran in support of
Hezbollah’s terrorist activities include but are not limited to:

(1) - Materials from a murder trial-known as the Mykonos case—in Berlin , Germany
before Judge Frithjof Kubsch in 1993-1997, leading to an April 15, 1997 verdict of guilty against
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Mohamad Atris, Kazem Darabi, and Abbas Hussen Rhayel for the 1992 murder of Iranian
dissidents in the Berlin restaurant Mykonos. The court issued a 395-page court finding
(Bundesgerichtshof Beschluss 3 StR 408/98) which makes clear the central role of Rafsanjani,
Fallahian, and MOIS in all of Iran’s terror activities in the late 1980s. As part of that case,
German federal authorities issued an arrest warrant for Fallahian in March 1996. I have
discussed this case in detail with German officials and with U.S. government officials, who left
no doubt about the central role of MOIS in coordinating Iran’s terrorist activities. I have dozens
of news accounts from German, Iranian, and international media about the trial and in particular
about the testimony of “Witness C” (identified by the Iranian government as Abol Qassem
Mesbahi) who had been a high official in MOIS and who provided detailed information about
the role of MOIS in organizing that attack and its methods of operations in supporting
international terrorism. His testimony showed that MOIS was tasked to carry out Iranian terrorist
operations abroad, and in particular in Lebanon in the mid-1980s. Mesbabhi is the same person
who in 1998 testimony to Argentine officials implicated Iran in the Embassy Bombing. The
MOIS minister’s role in the “council for special operations” was described in the 1996 testimony
to the German court of former Iranian president Abolhassan Bani Sadr.

(2) The work of Wilfried Buchta, a German scholar who lived in Iran for many years in
the 1990s and who speaks Persian fluently. Buchta described the interviews he had in Iran with
MOIS officials and former officials. He wrote a book, Who Rules Iran? The Structure of Power
in Islamic Iran, published by The Washington Institute for Near East Policy in 2000 in which he
provides considerable detailed information about MOIS’ structure, activities, and history. I have
frequently spoken with Buchta about the internal maneuverings within Iran’s security services.
Buchta had access to the materials from the report of an investigating committee appointed by
Iran’s reformist president Mohammed Khatemi (elected in 1997) to investigate the Iranian
intelligence services, because of suspicions those services had been involved in murdering
dissidents.

(3) Newspaper accounts from Iran and Western sources which described the findings of
Western intelligence services about the active role played by MOIS in terror activities. For
example, the respected German newspaper “Die Welt” in a December 11, 1997 article described
MOIS’ world-wide reach, including in Africa and across Europe as well as in the Middle East.

(4) Statements by intelligence officials of the U.S. and Israeli government, both in public
documents and in many private interviews I had with such officials. In particular, I had extensive
discussion with Uri Lubrani, the Israeli official responsible for its policy in Lebanon and the
former Israeli representative in pre-revolutionary Iran (in effect, its ambassador there, though the
two countries did not have formal diplomatic relations). Mr. Lubrani had an extensive team of
experts on Iran and Lebanon who followed in great detail terrorism in Lebanon and Iran’s role in
Lebanon, and we discussed the mechanisms by which Iran supports such terrorism. I also had
many discussions about these issues with officials of the U.S. government. Some of my
discussions were while I was doing contract work for the Central Intelligence Agency about Iran
in the period 1989-1992 while I held a Secret security clearance, and others of my discussions
- with U.S. intelligence officials on this matter came in 1993-1997 while I was an employee of the
Department of Defense holding a Top Secret security clearance. Much of my discussion with
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Mr. Lubrani and his team, as well as a considerable part of my discussion with U.S. intelligence
officials. was abiow the precise role that various franian agencies and institutions were playving in
terrorist activities.

(3) o addition, 1 have drawn on the éxtensive material in English and Spanish available
the AMIA bombing. including scholarly articles and newspaper accounts. Numerous articles on
the AMIA bombing make side references to-the Embassy Bombing. As best as | can recall, every
such reference notes the similarities in the two bombings: many - of them assert that those
responsible. for the AMIA bombing weré also fesponsible for the éatlier mbassy Bombing.

Compensution

[ am billing Friedman Law Offices. $3,000 {three thousand dollars) for the work preparing this
gxpert opinion,

Dated: N(wemberé;z()m

Stk (Lo

Patrick Clawsen

Deputy Director

‘The Washington Institute for Near Fast Policy
1828 1. Street, NoW., Suite LOSQ

Washington, N.C. 20036

(202) 452-D650
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Patrick L. Clawson
November, 2007

Dr. Clawson is Deputy Director for Research at The Washington Institute for Near East Policy.
His previous positions include five years as senior research professor at the Institute for National
Strategic Studies of the National Defense University and senior economist for four years each at
the Foreign Policy Research Institute, the World Bank, and the International Monetary Fund.

Dr. Clawson's books and monographs include:

Deterring the Ayatollahs: Complications in Applying Cold War Strategy to Iran (The
Washington Institute for Near East Policy, 2007, edited with Michael Eisenstadt)

Forcing Hard Choices on Tehran: Raising the Costs of Iran’s Nuclear Program (The
Washington Institute for Near East Policy, 2006, with Michael Eisenstadt)

Reducing Vulnerability to Middle East Energy Shocks: A Key Element in Strengthening
U.S. Energy Security (The Washington Institute for Near East Policy, 2005, with Simon
Henderson)

Eternal Iran: Contiuity and Chaos (Palgrave, 2005, with Michael Rubin)

Getting Ready for a Nuclear Ready Iran (Strategic Studies Institute of the U.S. Army
War College, 2005, edited with Henry Sokolski)

Checking Iran’s Nuclear Ambitions (Strategic Studies Institute of the U.S. Army War
College, 2004, edited with Henry Sokolski)

How to Build a New Iraq After Saddam (The Washington Institute for Near East Policy,
2002, edited)

The Last Arab-Israeli Battlefield? Implications of an Israeli Withdrawal from Lebanon,
(The Washington Institute for Near East Policy, 2000, with others)

Dollars and Diplomacy: The Impact of U.S. Economic Initiatives on Arab-Israeli
Negotiations (The Washington Institute for Near East Policy, 1999, with Zoe Danon Gedal)

Iran Under Khatami (The Washington Institute for Near East Policy, 1998, with others)

Iraq Strategy Review (The Washington Institute for Near East Policy, 1998, edited)

Strategic Assessment, the flagship annual of the Institute for National Strategic Studies,
which he inaugurated and edited for three years (1995-1997)

U.S. Sanctions on Iran (Emirates Centre for Strategic Studies and Research, 1997)

Business as Usual? Western Policy Options Towards Iran (American Jewish Committee,

1995)

Energy Security in the Twenty-First Century (National Defense University Press, 1995,
edited)

Iran’s Strategic Intentions and Capabilities (National Defense University Press, 1994,
edited)

How Has Saddam Hussein Survived? Economic Sanctions 1990-93 (National Defense
University Press, 1993)

Iran’s Challenge to the West: How, When, and Why (The Washington Institute for Near
East Policy, 1993)

Crop Substitution in the Andes, (monograph) with Rensselaer Lee (Office of National
Drug Control Policy, 1993).

The Negative Economic, Political, and Social Effects of Cocaine on Latin America:
Consequences of the Illegal Drug Trade, (monograph) with Rensselaer Lee (U.S. Information
Agency, 1992).
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Uprooting Leninism, Cultivating Liberty (University Press of America, 1992, with
Vladimir Tismaneanu)

Economic Consequences of Peace for Israel, Palestinians and Jordan (The Washington
Institute for Near East Policy, 1991, with Howard Rosen)

Syria’s Military Build-Up and Economic Crisis 1977-88 (The Washington Institute for
Near East Policy, 1989).

Dr. Clawson has written for The New Republic as well as op-ed articles in New York
Times, Wall Street Journal, and Washington Post, among other newspapers. He is the author of
more than thirty scholarly articles in Foreign Affairs, Survival, Washington Quarterly,
International Journal of Middle East Studies, Middle East Journal, Les Cahiers de I'Orient, and
Oxford Bulletin of Economics and Statistics, among other journals. He has testified often before
the House International Relations, National Security, and Banking and Financial Services
Committees and the Senate Foreign Relations and Banking Committees.

Dr. Clawson is senior editor of Middle East Quarterly. From 1990 through 1994, he was
editor of Orbis, a foreign policy quarterly. His Ph.D. is from the New School for Social Research
and his B.A. is from Oberlin College. He speaks fluently Persian and French , as well as some
Hebrew, Spanish, and German.
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