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ntroduction and Case Study
This is historical in France: a law was unanimously 

adopted on February 21, 2022 (hereinafter: “New Law”),1 

both by the National Assembly and by the Senate, allowing 
the restitution of fifteen works of art looted during the 
Second World War belonging to French public collections.2 

As a result of this law, four separate families were able 
to recover their looted artwork. The New Law was 
comprised of four articles (one per family) and drafted 
in the same way: in derogation of the inalienability 
principle (to be explained below) of assets belonging to 
national collections, the painting ceases to belong to 
national collections. This vote reflects the Parliament’s 
view on the restitution of Nazi looted art as well as the 
commitment of the French government to justice and fair 
reparation to despoiled families. The New Law is also a 
consecration of the declaration made by the former 
President of France, Jacques Chirac, on July 16, 1995, 
acknowledging the responsibility of France for the 
deportation of French Jewish citizens, in line with the 
Washington Principles ratified by France in December 
1998.3

Among these works was a painting by Marc Chagall, 
The Father, painted in 1911 and looted by the Nazis from 
David Cender, a Polish Jew, luthier, musician, and art 
collector. When Germany invaded Poland in 1939, David 
Cender was forced out of his apartment in Lodz as it was 
raided and sealed by the Germans, and deported with 
his wife and two-year-old daughter. The Father, purchased 
in 1928 from Abe Gutnajer, a merchant in Warsaw, was 
despoiled by the Nazis. Cender’s wife and daughter were 
killed in Auschwitz, but he survived, and in 1959, initiated 
proceedings in Germany to recover his stolen painting. 
At that time, the painting was unable to be located, despite 
investigations conducted by the German authorities. David 
Cender died in 1966 without knowing the whereabouts 
of his artwork. It was only in 1972 that the German 
authorities officially recognized that David Cender was 
despoiled of his painting. 

Meanwhile, Marc Chagall himself managed to recover 
the painting, most probably between 1947 and 1953, after 

his return to France from the United States. Uncertainty 
remains as to how and where he found the painting. The 
painting was exhibited in the collections of the Museum 
of Art and History of Judaism (Musée d’art et d’histoire du 
Judaïsme) in Paris and entered the Public Collections of 
the French State through the dation of Marc Chagall's 
heirs in 1988.

David Cender's heirs were informed of their rights by 
a Canadian company that specialized in the recovery of 
looted art, leading them to initiate proceedings to recover 
their artwork. This restitution, qualified by the French 
Ministry of Culture as historical, raises the following issues: 
	 n	 Why was a dedicated law needed? 
	 n	 What is the status of restitutions in France? 
	 n	 What is the future of restitutions in France, and would  

	 a framework law be necessary? What challenges would  
	 that raise? 

I. Why Was a Dedicated Law Needed? 
The legal capacity to recover looted artwork in France 

is affected by a series of factors such as when and where 
the spoliation took place; the current location of the 
painting; and whether the current possessor is a public 
institution, a private museum, or a collector. 

There are three ways to recover a looted artwork: 
	 n	 If the artwork is already classified as a “Museums  

	 National Recovery” (“MNR”) work, the restitution is  
	 automatic and does not require legal action or a vote  
	 on a specific law. The MNR works are constituted of  
	 artworks brought back from Germany after the Second  
	 World War. They are not the property of the French  

Restitution of Nazi Looted Art in France: 
A Historic Law Adopted

I
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1.	 Law no. 2022-218 of February 21, 2022, relating to the 
restitution or return of certain cultural property to the 
heirs of their victim owners of anti-Semitic persecution. 

2.	 Public collections are the property of the French State. 
3.	 Washington Conference Principles on Nazi Confiscated 

Art released in connection with The Washington Conference 
on Holocaust Era Assets, Washington, DC, Dec. 3, 1988.
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	 State, which acts only as a custodian.4 They are publicly  
	 listed and await their owner. If a claim with sufficient  
	 evidence is brought to recover such artwork, its  
	 restitution is almost automatic.

	 n	 If the artwork was looted in France and is currently  
	 held in a foreign country by a private collector or a  
	 private or public institution, in case an amicable  
	 settlement is not found, restitution can (subject to  
	 proper evidence) be ordered by French courts, on the  
	 basis of Ordinance no. 45-770 of April 21, 1945 on the  
	 nullity of acts of looting committed by the enemy or  
	 under its influence.

	 n	 If the artwork was despoiled abroad or in France, and  
	 currently belongs to French public collections as owned  
	 by the French State, the restitution can result only  
	 through a law voted on by the French Parliament.  
	 This is what was done to recover the fifteen works of  
	 art covered by the New Law.

A. The Inalienability of Artworks Belonging to 
Public Collections 
Pursuant to French law, works of art belonging to public 

collections (i.e., French museums) cannot be alienated or 
seized. The legal rationale is to prohibit the disposal or the 
transfer of property belonging to the public domain for 
valuable consideration or freely, and to prevent any kind of 
seizure of what is considered to belong to the French State. 

Article L.451-5 of the Patrimonial Code stipulates that:
 

the assets constituting the collections of the 
museums of France belonging to a public 
entity are part of their public domain and 
are, as such, inalienable. Any decision to 
declassify one of these assets can only be 
taken after receiving the approval of the 
High Council of Museums of France.5

In addition, Article L.451-3 of the Patrimonial Code 
also outlines the principle of imprescriptibility of the 
collections of the museums of France. The aim of this 
principle is to always allow public persons to be able to 
claim back alienated property. Lastly, Article L.451-10 of 
the Patrimonial Code stipulates that the property of the 
museums of France cannot be seized. The museums benefit 
from an immunity of seizure which protects them from 
any interim measure. 

B. The Derogation to the Inalienability Principles 
by a Dedicated Law 
The principles of inalienability, unseizability and 

imprescriptibility of cultural property in publicly owned 
collections are intended to ensure that these works cannot 
be sold or transferred, but are only to be exhibited or 
preserved for scientific study or posterity. These principles, 
however, do not have constitutional value. A principle of 
constitutional value is one that is classified as such by the 
Constitutional Council (Conseil Constitutionnel), and which 
is binding on the legislator. 

In contrast, the inalienability principle, which is not 
constitutional, can be derogated by law as this has been 
reaffirmed by the Constitutional Council: “without the 
need to investigate whether the principle of the 
inalienability of the public domain has constitutional value, 
it is sufficient to observe that it only prevents the property 
that constitutes this domain from being alienated without 
it having first been declassified.”6

The State Council (Conseil d’Etat) also confirmed this legal 
exception, stating that “unless the legislator provides 
otherwise, works held by a public law legal entity [...] belong 
to the public domain and are, therefore, inalienable,” and

 
a law declassifying movable public property 
must be examined in the light of several 
constitutional requirements attached to the 
protection of public property: it must not 
disproportionately affect it; it must not 
jeopardize the continuity of the public 
services to which the public domain is 
assigned; it must be justified by a reason of 
general interest.7

This derogation to the principle of inalienability by a 
specific law was used to restitute artwork in the possession 
of the Musée du Quai Branly in Paris to the Benin and 
Senegal Republics. A law was adopted on December 24, 
20208 to derogate from the principle of inalienability and 
authorize the restitution of: 

4.	 Decision of the State Council (Conseil d’ État), July 30, 2014, 
No. 349.789.

5.	 https://www.legifrance.gouv.fr/codes/article_lc/
LEGIARTI000022232387/2010-05-20

6.	 Decision of the Constitutional Council (Conseil 
Constitutionnel) no. 86217 DC of September 18, 1986.

7.	 Supra note 5. 
8.	 Law no. 2020-1673 dated December 24, 2020, on the 

restitution of cultural property to the Republic of Benin 
and the Republic of Senegal.

https://www.legifrance.gouv.fr/codes/article_lc/
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	 n	 Twenty-six works from the royal treasury of Abomey  
	 to the Republic of Benin, kept by the Musée du Quai  
	 Branly Museum, following their donation to public  
	 collections by General Alfred Dodds (1842-1922);

	 n	 A saber with its scabbard to the Republic of Senegal,  
	 said to be of El Hadj Omar Tall and kept by the Army  
	 Museum, following their donation to this museum  
	 by General Louis Archinard (1850-1932).

In the Chagall restitution case, the three conditions 
provided by the State Council (Conseil d’Etat) were met: 
(i) a lack of disproportionate effect on public property, 
(ii) no threat to the continuity of the public services 
concerned, and (iii) public interest, namely the restitution 
to the rightful owners of artworks looted by the Nazis. 

I. What Is the Status of Restitutions in France? 
The New Law demonstrates a global awareness to speed 

up the restitution of looted assets. 
We see a recent acceleration with (A) a legislative 

framework favorable to restitutions; (B) governmental 
initiatives with the creation of dedicated administrative 
commissions; and (C) decisions rendered by French courts 
tending to grant restitution.

 
A. A Legislative Framework Favorable to 
Restitutions 
Facing the unimaginable number of spoliations 

committed by the Nazis, seventeen Allied nations signed 
a declaration in London on January 5, 1943, which formed 
the basis of the organization of restitutions.9 This 
declaration led to the annulment of all the actions of the 
so-called Vichy government in France during the Second 
World War. The annulment of spoliations was specifically 
consecrated in Ordinance no. 45-770 of April 21, 1945 
(hereinafter: “Ordinance”).10 

Article 1 of this Ordinance provides that when a person 
has been deprived of his property through any measure, 
by either the enemy or by the Vichy regime, derogating 
from the ordinary law, they or their successors are entitled 
to have this measure declared null and void. This nullity 
will apply even when the person ostensibly agreed to the 
transaction. The fact that the victim participated in a 
transaction should not be deemed to be equivalent to 
consent. 

Pursuant to Article 4 of the Ordinance, the purchaser 
or the subsequent purchasers are in bad faith, and all 
sales and subsequent sales of a looted asset are similarly 
deemed to be null and void. 

These Articles allow a judge to annul an act of disposal 

(as a sale) which is a spoliation, at the request of the 
rightful owner. Consequently, should a judge annul the 
initial act of dispossession of a looted asset, this entails 
the annulment of all subsequent transactions, even if the 
current possessor is of good faith. This retroactively 
abolishes the property of the current possessor (i.e., at 
the date of the judge’s decision). This also means that a 
looted artwork which became part of the public collection, 
for example, through a donation, is not considered as 
having legally entered the public collection, as the 
donation itself is considered null and void. It is as if the 
donation never took place. 

B. Governmental Initiatives 
The French government has shown a genuine desire to 

help despoiled families and a strong commitment to 
contribute efficiently to the restitution of looted art. One 
can note the implementation of the following: 
	 n	 The Commission for the Indemnification of Victims  

	 of Spoliation (“CIVS”) instituted as a result of  
	 antisemitic legislation in force during the Occupation,  
	 created by decree on December 10, 1999. The CIVS is  
	 responsible for responding to claims for compensation  
	 for any type of spoliation that occurred in France  
	 during the Occupation. It can be seized by the  
	 despoiled families and was empowered by Decree  
	 No. 2018-829, October 1, 2018, to conduct self-referrals.  
	 Its powers have also been extended to cultural property  
	 that is part of public collections, and to propose  
	 recommendations of restitutions to the Prime Minister. 

	 n	 The Mission for Research and Restitution of Cultural  
	 Property looted between 1933 and 1945, created in  
	 2019. The aim of the Mission is to: 

	 n	Coordinate public policy aimed at identifying and 
restituting such property, in particular that which 
was looted as a result of antisemitic measures;

	 n	Carry out research to identify looted cultural property 
held by French public institutions;

	 n	Investigate cases of spoliation of cultural property 
by ensuring, in collaboration with the CIVS, that the 
owners of this property and their heirs are identified;

	 n	Ensure that the public and professionals are aware 

9.	 Jean Mattéoli, Report to the French Prime Minister of the 
Mission d’étude sur la spoliation des Juifs de France, 1997, p. 
21.

10.	 Ordinance no. 45-770 of April 21, 1945, on the nullity of 
acts of spoliation committed by the enemy or under its 
influence.
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of the issues raised by the spoliations of cultural 
property that took place between 1933 and 1945, and 
by the presence of spoliated property in public 
institutions.

C. French Court Decisions Favorable to Restitutions 
On the judicial side, several decisions have been 

rendered in France authorizing restitutions of looted art. 
Two landmark cases illustrate this progress:

 
La Cueillette des pois, by Camille Pissarro
This artwork was taken in October 1943 from an art 

collector, Simon Bauer, interned at the Drancy camp, in 
accordance with the laws establishing the status of Jews, 
which permitted the confiscation of Jewish-owned assets 
and possessions.11 The work circulated, before being sold 
in 1995 by Christie's in New York to Mr. and Ms. Tolls, 
an American couple who lent it to the Museum Marmottan 
in Paris in the spring of 2017, as part of an exhibition 
devoted to Pissarro. The collector's heirs discovered this 
exhibition and filed legal action against the Tolls.

The Tolls argued that since Bauer’s heirs had been 
compensated by the CIVS for this work, they were no 
longer entitled to rely on the provisions of the Ordinance 
of April 21, 1945. They also argued that the presumption 
of bad faith infringed not only on the right to property 
but also on the right to defense and a fair and equitable 
procedure (equivalent due process) as is stipulated in the 
1789 Declaration of Human and Citizen Rights (Déclaration 
des droits de l’homme et du citoyen de 1789) and the 1950 
European Convention on Human Rights (Convention 
européenne des droits de l’homme de 1950). 

The Paris Court of Appeal, in its decision of October 2, 
2018,12 made a comprehensive application of the Ordinance 
of April 21, 1945, and considered that

the spirit of this exceptional legislation, in 
line with the objectives defined by the Allies 
in their 1943 declaration, was clearly to 
make it easier for the victims of spoliation 
measures to recover the works that had been 
confiscated and stolen from them, regardless 
of where they were located, as the sale of 
such property was automatically null and 
void, whereas the sub-purchasers could not 
usefully argue that they were acting in good 
faith with regard to the persons who had 
been stripped of their possessions or their 
heirs who were continuing in the same 
capacity. 

The French Supreme Court (Cour de cassation), on July 
1, 2020, upheld the Court of Appeal’s decision, and based 
on the Ordinance of April 21, 1945, ruled that (i) the initial 
sale was null and void and (ii) the “subsequent 
purchasers,” even in good faith, could not claim to have 
become the legal owners. The Court stressed, however, 
that the Tolls had recourse against the auction house that 
had sold them the painting. 

Paintings by André Derain (Gimpel case)
Another case led the Paris Court of Appeal to render 

a decision on September 30, 2020.13 In this case, René 
Gimpel, a renowned Jewish art collector and dealer, was 
pressured to sell three claimed works between 1942 and 
1944 via intermediaries. Gimpel was arrested and 
imprisoned in France in 1942, and deported on July 5, 
1944, to the Neuengamme camp in Germany. As a Jewish 
resistance fighter and a refugee in the southern zone, he 
had been pressured by the requirements imposed on him 
at the time to part with his artworks. 

The Paris Court of Appeal declared in 2020 that René 
Gimpel was clearly a victim of derogatory measures, 
having been, as a Jew, deprived of his legal identity and 
of any means of earning his living. He was forced to flee 
and was obliged to sell his possessions to finance his 
flight and his survival. 

The Court held that, having regard to the conditions 
under which René Gimpel had been forced to sell these 
paintings, all the transactions into which he entered during 
the Occupation were to be regarded as forced sales within 
the meaning of Article 1 of the Ordinance of April 21, 
1945.14 The Court also stressed, for the first time, that one 
cannot request impossible evidence to prove the spoliation. 
The Paris Court of Appeal therefore ordered the three 
paintings by André Derain to be returned to the heirs of 
René Gimpel.

These recent decisions rendered in France should open 
the door to more restitutions because they have established 
a more favorable legal framework for them. However, 
there are still avenues for improvement. 

II. Perspectives for Improvements 
Several avenues for improvements must be explored: 

11.	 Law of October 3, 1940, on the status of Jews, OFFICIAL 
JOURNAL OF THE FRENCH REPUBLIC, Oct. 18, 1940.

12.	 Paris Court of Appeal, Oct. 2, 2018, no. 17/20580.
13.	 Paris Court of Appeal, Sept. 30, 2020, no. 19/18087.
14.	 Ibid.
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(A) regarding provenance research”; and (B) a new 
framework law defining a more comprehensive process 
to recover looted assets.

A. Provenance Research
The New Law, as well as the Gimpel case, provide further 

evidence as to the importance of provenance research. 
The Cultural Affairs Committee of the French Senate issued 
a report on January 16, 2013, entitled “Looted or unclear 
cultural work or of unclear background and public 
museums: assessment and perspectives,”15 stressing the 
necessity for France to adopt a more proactive approach 
regarding provenance research. The French Senate 
proposed:
n	 a systematic research provenance where an artwork 

presents strong presumptions or a certainty of spoliation;
n	 clarification of the history of artwork held in custody 

by museums; 
n	 a systematic provenance research on all artwork which 

entered public collections after 1933;
n	 preparation of a complete inventory of the archives 

relating to looted artworks including those of the 
Ministry of Foreign Affairs, and to make them available 
online; 

n	 better visibility and accessibility of the MNR works. 
Several public museums, among them the Louvre and 

the Musée d’Orsay, have begun to study the history of the 
artworks entered in their collections between 1933 and 
1945. The Louvre, in particular, entered into a partnership 
with Sotheby’s on provenance research on works acquired 
by the museum between 1933 and 1945. 

Efforts should be taken to increase provenance research, 
especially in museums, as provenance research is the 
cornerstone of restitution. However, this requires financial 
and training efforts, dedicated staff and resources, as well 
as a specific budget. 

B. The Question of the Adoption of a Framework 
Law
The question of whether France should adopt a 

framework law to facilitate restitutions must be reassessed. 
The requirement to have a dedicated law voted for each 
restitution, due to the inalienability of works belonging 
to national collections, in practice, is an extremely long 
and tedious process. It is contrary to the spirit of the 
Washington principles by which steps should be “taken 
expeditiously to achieve a just and fair solution.”

A general law facilitating future restitutions would 
abrogate the need for multiple, distinct laws. Such a law 

would terminate the need to undertake legislative 
procedures, which in the past led to years of unimaginable 
suffering for the despoiled families.   

The implementation of such an international law, 
however, raises the question of the criteria by which 
artworks would be restituted. Indeed, the cases of looted 
artworks can be very diverse: 
n	 Not all spoliations took place in France. Chagall’s Le 

Père was looted in Poland – and French law was not 
applicable to its restitution, raising the question: would 
a general law apply in this case?

n	 Though some artwork was confiscated, other works of 
art were sold; should a distinction be made? The Court 
of Appeal ruling in the Gimpel case in Paris16 makes no 
distinction; it considered that given the circumstances, 
the transactions entered into during the occupation by 
a Jew should be viewed as forced sales made under 
duress and as such, should be considered null and void. 
The rationale of the Court of Appeal deserves to be 
commended since many families had to sell their 
artwork to save their lives. The sales made under these 
circumstances were thus non-voluntary. Opponents to 
restitution often claim that there would be no spoliation 
when the artwork was sold by its Jewish owner, at least 
from a legal standpoint. This argument should, in our 
opinion, be rejected as the conditions under which Jews 
had to sell their artworks cannot be set aside. Those 
sales should be viewed as forced sales made under 
duress, and this should render them null and void. 

n	 Some artwork was looted during the Occupation, but 
other work was looted before; which period would be 
taken into account?

n	 Proof of spoliation: Considering that Jews fled for their 
life and left all their belongings behind, what level of 
evidence can they be expected to provide? 

n	 Provision of proof of the initial ownership of a painting 
and demonstrating that there is no other, similar painting 
can also present a challenge. Should we think about a 
dedicated service to help families to establish heirship 
in their claim and assist them with further expertise?

 
Establishing criteria on the basis upon which spoliation 

must be recognized and restitution granted is not an easy 
task, as each case is specific and will inevitably include 

15.	 Corinne Bouchoux Œuvres culturelles spoliées ou au passé 
flou et musées publics: bilan et perspectives, Report of the 
Senate (Jan. 16, 2013).

16.	 Paris Court of Appeal, Sept. 30, 2020, no. 19/18087.



38 No. 68

JUSTICE

grey areas. In addition, an administrative body will need 
to be designated to regulate the validity of restitutions 
and the criteria applied. 

In the meantime, it is essential to establish a formal 
comprehensive settlement procedure with a clear 
transparent process that will allow families to know to 
whom they must address their claims, as well as know 
the timeline for processing their files. 

Conclusion
The New Law demonstrates France’s commitment to 

restituting art looted during the Second World War. 
However, this is most certainly only a first step. It seems 
that the French government is pleading for the 
implementation of a framework law that covers both WWII 
and spoliations that occurred in the French former overseas 
colonies. Such a framework law would raise numerous 

practical and legal issues: Who would be eligible to claim 
looted artwork? Which circumstances would allow 
restitution? Which time-period would be considered? Would 
spoliations made outside France be covered? What recourse 
would be offered to good faith purchasers and how can 
they defend themselves? Should auction houses be held 
liable? Who would control the restitutions? There are several 
working groups currently analyzing these questions, but 
the road ahead remains long and complicated, and will 
most likely give rise to further arguments. n 

Mélina Wolman is a qualified lawyer at the Paris Bar. She 
specializes in recovery of looted works of art and has been practicing 
for more than ten years in an international law firm. Adv. Wolman 
contributed this article in liaison with the French Committee of 
the Association Internationale des Avocats et Juristes Juifs (AIJJ), 
which is a member association of the IJL. She would like to thank 
Matthieu Querry for his help in the preparation of this article.
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