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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
Pursuant to D.C. Cir. R. 28(a)(1), counsel for the government certifies as
follows:
A.

Parties and Amici

The parties appearing in the district court were Alan J. Bauer as plaintiff,
the United States of America as interested party, and the following defendants:
Mavi Marmara, and all right, title and interest therein;
Audacity of Hope, and all right, title and interest therein;
Rachel Corrie, and all right, title and interest therein;
Challenger I, and all right, title and interest therein;
Challenger II, and all right, title and interest therein, also known as
Saoirse;
Gazze, and all right, title and interest therein;
Tali, and all right, title and interest therein;
Arion, and all right, title and interest therein;
Sfendoni, (BOAT 8000); and all right, title and interest therein;
Tamara, (ELEFTHERI MESOGHIOS); and all right, title and interest
therein;
Seven Y Two, (IRENE); and all right, title and interest therein;
Finch, and all right, title and interest therein;
Tahrir, and all right, title and interest therein; and
i
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Stefano Chiriani, and all right, title and interest therein.
The parties appearing in this Court on appeal are Alan J. Bauer as
plaintiff-appellant, the United States as interested party, and the following
defendants-appellees:
Mavi Marmara, and all right, title and interest therein;
Audacity of Hope, and all right, title and interest therein;
Rachel Corrie, and all right, title and interest therein;
Challenger I, and all right, title and interest therein;
Challenger II, and all right, title and interest therein, also known as
Saoirse;
Gazze, and all right, title and interest therein;
Tali, and all right, title and interest therein;
Arion, and all right, title and interest therein;
Sfendoni, (BOAT 8000); and all right, title and interest therein;
Tamara, (ELEFTHERI MESOGHIOS); and all right, title and interest
therein;
Seven Y Two, (IRENE); and all right, title and interest therein;
Finch, and all right, title and interest therein;
Tahrir, and all right, title and interest therein; and
Stefano Chiriani, and all right, title and interest therein.
There are, at this time, no intervenors or amici.
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Rulings Under Review

The plaintiff-appellant is appealing the order by the district court
(Contreras, D.J.), entered on April 18, 2013, dismissing the action for failure to
state a claim upon which relief may be granted. There are no official citations
to the order.
C.

Related Cases

Pursuant to D.C. Cir. R. 28(a)(1)(C), counsel for the government states
that he is not aware of any related cases in this Court or any other court
involving substantially the same parties and the same or similar issues.

s/ Vijay Shanker
_
VIJAY SHANKER
Attorney, U.S. Department of Justice
Criminal Division, Appellate Section
950 Pennsylvania Ave., NW, Rm. 1264
Washington, DC 20530
TEL 202.353.0268/FAX 202.305.2121
vijay.shanker@usdoj.gov
November 18, 2013
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No. 13-7081
___________________________________
IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
____________________
ALAN J. BAUER, DR.,
Plaintiff-Appellant,
v.
MAVI MARMARA, and all right, title and
interest therein, et al.,
Defendants-Appellees,
UNITED STATES OF AMERICA,
Interested Party.
____________________
ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
COLUMBIA, DIST. CT. NO. 1:11-CV-01267-RC (HON. RUDOLPH CONTRERAS)

____________________
BRIEF FOR INTERESTED PARTY UNITED STATES OF AMERICA
____________________
STATEMENT OF JURISDICTION
This is an appeal by Dr. Alan J. Bauer from an order by the district court
dismissing his purported action under 18 U.S.C. § 962 for failure to state a
claim upon which relief may be granted. The district court had subject matter
jurisdiction pursuant to 28 U.S.C. § 1331. The order dismissing the action was
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entered on April 18, 2013, JA 15; D.18, 1 and Dr. Bauer filed a timely notice of
appeal on May 17, 2013, D.20. This Court has jurisdiction under 28 U.S.C.
§ 1291.
STATEMENT OF THE ISSUE
Whether the district court correctly dismissed Dr. Bauer’s purported
action seeking to forfeit vessels under 18 U.S.C. § 962, a provision of the
Neutrality Act, on the ground that the statute lacks a private cause of action.
STATUTES, REGULATIONS, AND RULES
All applicable statutes, regulations, and rules are included in plaintiffappellant’s opening brief, at page 3. See D.C. Cir. R. 28(a)(5).
STATEMENT OF THE CASE
On July 11, 2011, Dr. Bauer filed a civil complaint under 18 U.S.C.
§ 962 seeking the forfeiture of 14 vessels. JA 1-11; D.1. On July 14, 2011, the
district court (Kollar-Kotelly, D.J.) issued an order requiring Dr. Bauer to
show cause why the action should not be dismissed for lack of subject matter
jurisdiction due to Dr. Bauer’s lack of standing to assert a claim under Section
962. JA 12-13; D.3. After Dr. Bauer responded to the Order to Show Cause

1

Citations to “JA” are to the Joint Appendix; citations to “D.” are to a district
court docket entry.
2
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on September 12, 2011, D.7, the district court (Contreras, D.J. 2) asked the
United States to file a Statement of Interest under 28 U.S.C. § 517 3 providing
input regarding Dr. Bauer’s standing to bring suit under Section 962, JA 14;
D.9.
On September 21, 2012, the government filed a Statement of Interest
arguing that Section 962 does not provide a private right of action. D.13. Dr.
Bauer responded, D.16, and the government filed a Supplemental Statement of
Interest, D.17.
On April 18, 2013, the district court dismissed Dr. Bauer’s purported
action for failure to state a claim. JA 15; D.18. The same day, the court issued
a Memorandum Opinion explaining its reasons. JA 16-32; D.19.
This appeal followed.
STATEMENT OF THE FACTS
This matter arises from the Israeli naval blockade of the Gaza Strip in
2006. Dr. Bauer claims to have identified several vessels that violated the
blockade in order to provide assistance to terrorist groups in the Palestinian

2

On April 6, 2012, the case was randomly reassigned to Judge Contreras. D.8.
Pursuant to 28 U.S.C. § 517, “[t]he Solicitor General, or any officer of the
Department of Justice, may be sent by the Attorney General to any State or
district in the United States to attend to the interests of the United States in a
suit pending in a court of the United States, or in a court of a State, or to attend
to any other interest of the United States.”
3
3
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territories, and he seeks to forfeit those vessels under 18 U.S.C. § 962, a
provision of the Neutrality Act, and recover an informer’s “bounty.”
1.

The Complaint’s Allegations

Dr. Bauer’s civil complaint seeks the forfeiture of 14 vessels under 18
U.S.C. § 962. JA 2 ¶ 1. Section 962 (part of the “Neutrality Act,” see Johnson
v. Offshore Express, Inc., 845 F.2d 1347, 1352 (5th Cir. 1988)) provides as
follows:
Whoever, within the United States, furnishes, fits out, arms, or attempts
to furnish, fit out or arm, any vessel, with intent that such vessel shall be
employed in the service of any foreign prince, or state, or of any colony,
district, or people, to cruise, or commit hostilities against the subjects,
citizens, or property of any foreign prince or state, or of any colony,
district, or people with whom the United States is at peace; or
Whoever issues or delivers a commission within the United States for
any vessel, to the intent that she may be so employed –
Shall be fined under this title or imprisoned not more than three years, or
both.
Every such vessel, her tackle, apparel, and furniture, together with all
materials, arms, ammunition, and stores which may have been procured
for the building and equipment thereof, shall be forfeited, one half to the
use of the informer and the other half to the use of the United States.
According to the complaint, the terrorist organization Hamas seized
power in the Gaza Strip in 2007 and began carrying out rocket and missile
attacks against civilian targets in Israel. Israel thus imposed a naval blockade
on the Gaza Strip to limit Hamas’s ability to receive material support for the
4
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attacks. In response, according to the complaint, “anti-Israel organizations” in
the United States and other countries organized efforts to breach the blockade,
to harm Israel’s security, and to support Hamas authorities in the Gaza Strip.
JA 4 ¶¶ 9-11.
The complaint alleges that, as part of that effort, organizations and
individuals acting within the United States raised funds which they used to
furnish and fit out the defendant vessels to be used by “anti-Israel
organizations” to commit hostilities against the state of Israel. Specifically,
according to the complaint, such organizations, including the “Free Gaza
Movement” and the “U.S. Boat to Gaza Project,” organized efforts to breach
the blockade and support Hamas authorities in the Gaza Strip by furnishing
and fitting out the vessels for those purposes and sending them to the Gaza
Strip. JA 4-6 ¶¶ 11-15. The complaint alleges that the efforts and attempts to
violate Israel’s blockade of the Gaza Strip, to harm Israel’s security, and to
support Hamas authorities in the Gaza Strip using the defendant vessels
constitute cruising and committing hostilities against the citizens and property
of Israel, with whom the United States is at peace. JA 6 ¶ 16.
The complaint states that Dr. Bauer, who was injured along with his son
in an unrelated bombing attack carried out by Palestinian terrorists in
Jerusalem on March 21, 2002, wrote a letter to the Attorney General asserting
5
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that the defendant vessels were furnished and fitted out for the purpose of
committing hostilities against Israel. JA 3 ¶¶ 4, 5; see JA 9-11. Dr. Bauer
alleges that the vessels are subject to forfeiture under Section 962, and that, as
an “informer” within the meaning of the statute, he is entitled to one half of
the proceeds of the forfeiture of the defendant vessels. JA 3 ¶¶ 3, 6.
2.

The District Court’s Dismissal of the Action

The district court dismissed Dr. Bauer’s action for failure to state a claim
upon which relief may be granted on the ground that Section 962 lacks a
private cause of action.
The court observed that the question whether Dr. Bauer has standing to
bring suit turns in part on whether he has a concrete private interest in the
outcome of the suit, which depends on whether a plaintiff can pursue a private
action under Section 962. JA 20-22. That question, the court said, “touches
upon the merits” of this case, rather than “implicat[ing] th[e] court’s subjectmatter jurisdiction.” JA 22. The court thus turned to whether Section 962
provides a private right of action.
The district court first concluded – as Dr. Bauer had conceded (and still
concedes, see Br. 11) – that Section 962 does not provide an express cause of
action. JA 23-26. The court then declined to infer a private cause of action in
Section 962. JA 26-32. The court observed that “‘courts today rarely create
6
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implied private rights of action; courts generally deem it Congress’s prerogative
to make that decision.’” JA 26 (quoting Pirelli Armstrong Tire Corp. Retiree
Medical Benefits Trust ex rel. Federal Nat. Mortg. Ass’n v. Raines, 534 F.3d 779, 793
(D.C. Cir. 2008)). Noting that the question is one of statutory interpretation,
JA 26-27, and that “‘[t]he creation of private causes of action in the absence of
an express legislative statement is disfavored,’” JA 29 (quoting Cicippio-Puleo v.
Islamic Republic of Iran, 353 F.3d 1024, 1033 (D.C. Cir. 2004)), the court stated
that its decision not to read an implied right of action in Section 962 was
“buttressed by two important issues,” JA 30: first, that Section 962 “implicates
foreign relations, an area that is the sole responsibility of the federal
government,” JA 30; and second, that “the forfeiture proceeding [in Section
962] is a penalty for acts that are criminal in nature,” JA 31.
SUMMARY OF ARGUMENT
The district court correctly dismissed Dr. Bauer’s action under 18 U.S.C.
§ 962 for failure to state a claim on the ground that the statute does not contain
a private right of action.
The plain language of Section 962 lacks a provision entitling a private
individual to bring an action under the statute. Accordingly, any private right
of action under the statute would have to be an implied one.

7
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It is well established that courts are disinclined to infer a private right of
action where Congress has not expressly provided for one, and should do so
only if the underlying statute can be interpreted to disclose the intent to create
one. Section 962 reveals no such intent.
If Section 962 permitted a private right of action, it would be a qui tam
statute, as the offenses it delineates are against the United States. But the
Supreme Court has stated that there are only four qui tam statutes still on the
books, and that Section 962 is not one of them. This makes sense, as Section
962 does not reflect the typical features of a qui tam statute, including
procedural safeguards by which the government retains some control of the
action and can determine the extent to which it will participate.
Two features of Section 962 further militate against interpreting it as
providing a right of action. First, the statute, including its forfeiture provision,
is punitive and implicates prosecutorial discretion. Second, the statute also
implicates foreign relations, a sphere uniquely within the province of the
federal government. Congress could not have intended to allow private parties
to bring actions under a statute that imposes punitive forfeiture and bears
directly on the country’s foreign affairs.
Even assuming Section 962 is a variant of a qui tam statute under which
a private individual can bring an action on behalf of the government, the
8
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action cannot be maintained without the participation of the government. The
government here declines to participate in Dr. Bauer’s suit.
ARGUMENT
The District Court Correctly Dismissed Dr. Bauer’s Purported Action
Under 18 U.S.C. § 962 For Failure To State A Claim Upon Which Relief
May Be Granted.
Dr. Bauer argues (Br. 12-48) that the district court erred in dismissing his
action because Section 962 contains a private right of action. His arguments
are meritless.
A.

Standard Of Review

This Court reviews de novo a district court’s dismissal of an action for
failure to state a claim, including its legal conclusion that a statute lacks a
private right of action. English v. District of Columbia, 717 F.3d 968, 971 (D.C.
Cir. 2013); United States v. Moore, 703 F.3d 562, 572-73 (D.C. Cir. 2012) (issues
of statutory interpretation reviewed de novo).
B.

Discussion

The district court correctly concluded that 18 U.S.C. § 962 does not
provide for a private right of action, and that Dr. Bauer therefore failed to state

9
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A private individual has no

authority to bring an action under Section 962. Moreover, even assuming a
private party can bring a forfeiture action under the statute, the government’s
participation would be required, and the government here declines to
participate in Dr. Bauer’s suit.

4

Where, as here, a plaintiff’s asserted injury arises solely from a statute, the
lack of a private right of action under the statute is closely linked with the
question of standing. See American Federation of Government Employees, AFL-CIO
v. Rumsfeld, 321 F.3d 139, 142-43 (D.C. Cir. 2003) (affirming dismissal for lack
of standing because the plaintiffs had “no basis upon which to rest a private
right of action under OSHA”); see also Miller v. Chase Home Finance, LLC, 677
F.3d 1113, 1116-17 (11th Cir. 2012) (concluding that plaintiff lacked standing
because statutes under which he was proceeding lacked a private right of
action); Hernandez-Avalos v. INS, 50 F.3d 842, 846 (10th Cir. 1995) (“The
‘private right of action’ argument, by contrast, typically is made in nonadministrative litigation, where the zone-of-interests test is simply a
restatement of the general rule against third-party standing. Faced with a
statute whose enforcement is (arguably) entrusted solely to the government and
which thus contemplates only the government as a plaintiff, the would-be
private plaintiff argues for implication of a private right of action – i.e.,
recognition of a supplemental private enforcement mechanism – which will
allow him to proceed where he would otherwise be barred by the rule against
third-party standing.”) (internal quotation marks and citations omitted).
Nonetheless, courts have held that the issue whether a statute provides a
private right of action does not implicate subject matter jurisdiction but “is
more aptly viewed as a question of whether the plaintiffs have failed to state a
claim upon which relief may be granted.” Rodriguez ex rel. Rodriguez v.
DeBuono, 175 F.3d 227, 233 (2d Cir. 1999). See Herero People’s Reparations Corp.
v. Deutsche Bank, A.G., 370 F.3d 1192, 1194 (D.C. 2004) (“Generally, the
question whether a cause of action exists calls for a judgment on the merits,
not jurisdiction.”). In any event, whether based on lack of standing or failure
to state a claim, the appropriate result is dismissal.
10

USCA Case #13-7081

1.

Document #1466661

Filed: 11/18/2013

Page 20 of 37

There Is No Express Private Right Of Action Under 18
U.S.C. § 962.

The starting point for determining whether a statute provides a private
right of action is the statutory text. See Alexander v. Sandoval, 532 U.S. 275,
285-87 (2001). Section 962 provides that a vessel that has been furnished or fit
out to cruise or commit hostilities against a foreign state with whom the
United States is at peace “[s]hall be forfeited, one half to the use of the
informer and the other half to the use of the United States.” 18 U.S.C. § 962.
It nowhere, however, authorizes a private forfeiture action by the informer, as
Dr. Bauer concedes (at Br. 11). See Vermont Agency of Natural Resources v. United
States ex rel. Stevens, 529 U.S. 765, 769 n.1 (2000) (noting that Section 962
provides for forfeiture to the informer of a share of vessels privately armed
against friendly nations, but does not expressly authorize suit by the informer).
Section 962 provides only that if the government successfully prosecutes
a forfeiture action, the informer is entitled to half of the forfeited property. See
In re The Venus, 180 F. 635, 635 (E.D. La. 1910) (the plaintiff’s “rights do not
arise from either tort or contract, but merely from the grace of the government
in allowing [the] informers one-half of the penalty recovered”); The City of
Mexico, 32 F. 105, 106 (S.D. Fla. 1887) (“If the officer seize upon the
information, th[e] act invests an inchoate right in the informer, who has given
11
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the information upon which the seizure was made, which is consummated by
a condemnation.”) (internal quotation marks omitted) (emphasis added). See
also 66 C.J.S. Neutrality Laws § 12, Forfeiture of Vessel (2012) (“The informer
acquires no vested right and may not prosecute enforcement of the seizure in
his own right.”). Cf. The Confiscation Cases, 74 U.S. 454, 462 (1868) (under a
statute providing for the condemnation of vessels used in an insurrection and
the sharing of the property with an informer, the informer “cannot institute the
suit, nor move for process, nor join in the pleadings, nor take testimony, nor
except to the ruling of the court, nor sue out a writ of error, or take an appeal”;
“the interest of the informer is conditional, and under the decisions of this
Court it continues to be so until the money is paid over, as required by law”). 5
2.

No Implied Private Right Of Action Should Be Read Into
Section 962.

Nor should Section 962 be read to imply a private right of action. It is
well established that courts are loathe to infer a right of action where one is not
expressly provided by Congress. See Pirelli Armstrong Tire Corp. Retiree Medical

5

For the same reason, and providing an independent basis to affirm the district
court’s dismissal, Dr. Bauer is not an “informer” within the meaning of
Section 962. “An ‘informer,’ in the legal as well as the ordinary sense of the
term, . . . is he who gives the information which leads directly to the seizure
and condemnation . . . .” The City of Mexico, 32 F. at 106. Where there has
been no seizure or condemnation, there is no informer.
12

USCA Case #13-7081

Document #1466661

Filed: 11/18/2013

Page 22 of 37

Benefits Trust ex rel. Federal Nat. Mortg. Ass’n v. Raines, 534 F.3d 779, 793 (D.C.
Cir. 2008) (“courts today rarely create implied private rights of action; courts
generally deem it Congress’s prerogative to make that decision”); see also
Stoneridge Investment Partners, LLC v. Scientific-Atlanta, 552 U.S. 148, 164 (2008)
(“it is settled that there is an implied cause of action only if the underlying
statute can be interpreted to disclose the intent to create one”). Section 962
reveals no legislative intent to create a private right of action, and it would be
inconsistent with the nature and purposes of the statute to infer such a right.
If Section 962 permitted a private individual to sue, it would be a qui tam
statute, because the proscribed actions in the statute are offenses against the
United States. “Qui tam is short for the Latin phrase qui tam pro domino rege
quam pro se ipso in hac parte sequitur, which means ‘who pursues this action on
our Lord the King’s behalf as well as his own.’” Vermont Agency of Natural
Resources, 529 U.S. at 769 n.1. “A qui tam statute allows a private person to
bring an action in the name of the United States, that will benefit both the
person and the government.” Stalley v. Methodist Healthcare, 517 F.3d 911, 91617 (6th Cir. 2008). Informer or bounty statutes that permit private actions are
qui tam statutes in that they allow private individuals to sue for harm to the
state and to share in the recovery. See Vermont Agency of Natural Resources, 529
U.S. at 776-77.
13
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The Supreme Court, however, has indicated that Section 962 is not a qui
tam statute under which an informer can bring an action. See id. at 769 n.1
(stating that, other than the False Claims Act, only “[t]hree other qui tam
statutes . . . remain on the books”: 25 U.S.C. § 81, 25 U.S.C. § 201, and 35
U.S.C. § 292(b)). See also Stalley, 517 F.3d at 917 n.3 (“the Court’s footnote [in
Vermont Agency of Natural Resources] also included, by way of comparison to the
qui tam statutes, two statutes that provide for forfeiture to an informer of a
share of property, but do not authorize suit by the informer, viz., 18 U.S.C. § 962
and 46 U.S.C. § 723”) (emphasis added).
Although qui tam statutes “typically permit [relators] to share – with the
government – in the monetary recovery of the lawsuit,” United Seniors Ass’n v.
Philip Morris USA, 500 F.3d 19, 24 (1st Cir. 2007), the fact that a statute
provides for sharing of a monetary recovery does not alone transform the
statute into a qui tam statute allowing an individual to sue on the government’s
behalf. Rather, qui tam statutes, like the False Claims Act, generally contain
(1) a provision permitting a private plaintiff to bring an action on behalf of the
United States, (2) procedural safeguards by which the government retains some
control of the action and can determine the extent to which it will participate,
and (3) a sharing provision. See Stalley, 517 F.3d at 918-19; United Seniors, 500
F.3d at 24-25. Section 962 does not share the typical features of a qui tam
14
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statute and should not be construed as authorizing an action by a private party
on behalf of the government.
As the district court observed, two features of Section 962 further
militate against interpreting it as providing a private right of action. First, the
statute is part of the criminal title of the United States Code, and therefore it
implicates the government’s prosecutorial discretion. “Private rights of action
are extremely unlikely to be created by statutory language customarily found in
criminal statutes.” Sanchez-Espinoza v. Reagan, 770 F.2d 202, 210 (D.C. Cir.
1985) (internal quotation marks omitted). See Sosa v. Alvarez-Machain, 542 U.S.
692, 727 (2004) (“The creation of a private right of action raises issues beyond
the mere consideration whether underlying primary conduct should be allowed
or not, entailing, for example, a decision to permit enforcement without the
check imposed by prosecutorial discretion.”).
To be sure, in The Three Friends, 166 U.S. 1 (1897), the Supreme Court
observed that a forfeiture action under the predecessor to Section 962 is not a
criminal proceeding: “The suit is a civil suit in rem for the condemnation of the
vessel only, and is not a criminal prosecution. The two proceedings are wholly
independent, and pursued in different courts, and the result in each might be
different.”

Id. at 49-50.

That the forfeiture aspect of Section 962 is

procedurally civil in nature, however, does not mean that a private individual
15
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can bring the forfeiture action.6 The forfeiture proceeding is clearly a penalty
for acts that are criminal in nature, and forfeiture can be imposed only where it
has been determined that the proscribed criminal acts have been committed.
See 18 U.S.C. § 962 (“[e]very such vessel” shall be forfeited). As the Three
Friends Court itself stated, the purpose of the statute is “‘to punish certain
offenses against the United States by fines, imprisonment, and forfeitures.’” 166
U.S. at 52 (quoting 13 Op. Attys. Gen. U.S. 178) (emphasis added). See also
United States v. The Itata, 56 F. 505 (9th Cir. 1893) (“the statute is penal and
criminal in nature, and should be strictly construed”); The Carondelet, 37 F.
799, 801 (S.D.N.Y. 1889) (the predecessor to Section 962 “is a highly criminal
and penal [statute]; it is not to be enlarged by construction beyond the fair
import of its terms”).
Indeed, nearly all forfeitures, whether civil or criminal, are punitive. See
Austin v. United States, 509 U.S. 602, 614 (1993) (“statutory in rem forfeiture
imposes punishment,” even though forfeiture can also serve remedial
purposes); In re Escheat of Monies Deposited in U.S. Dist. Court for Eastern Dist. of
Pa., 187 F.2d 131, 132 n.1 (3d Cir. 1951) (noting that forfeiture is “[a]
punishment annexed by law to some illegal act” and citing 18 U.S.C. § 962 as

6

In Three Friends, the vessel at issue was seized by a government agent, not a
private individual. See 166 U.S. at 2.
16
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an example demonstrating that forfeiture is punitive).7 Punitive forfeiture,
whether civil or criminal, is a power reserved to the government; the
government is not aware of any private right to forfeit property under federal
law. See In re Newport Sav. and Loan Ass’n, 928 F.2d 472, 478 (1st Cir. 1991)
(noting that a “forfeiture action” is one “in which the United States seeks to
obtain property owned by a private citizen”) (emphasis added); 18 U.S.C.
§ 981(a)(1) (“The following property is subject to [civil] forfeiture to the United
States.”) (emphasis added); Black’s Law Dictionary (9th ed. 2009) (defining
“civil forfeiture” as “[a]n in rem proceeding brought by the government against
property that either facilitated a crime or was acquired as a result of criminal
activity,” and “criminal forfeiture” as “[a] governmental proceeding brought
against a person to seize property as punishment for the person’s criminal
behavior”). See also See Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973) (“[A]
private citizen lacks a judicially cognizable interest in the prosecution or

7

But cf. United States v. Bajakajian, 524 U.S. 321, 329-32 (1998) (recognizing
that “traditional civil in rem forfeitures” are nonpunitive). The forfeiture
provision in Section 962 is not a nonpunitive “traditional civil in rem
forfeiture” because, among other things, it cannot be imposed upon innocent
owners. 18 U.S.C. § 983(d), (i) (subjecting forfeiture under “any civil forfeiture
statute” to the innocent owner defense and defining “civil forfeiture statute” to
include all but a few enumerated civil forfeiture statutes). See Bajakajian, 524
U.S. at 330-32 (observing that one hallmark of nonpunitive traditional civil in
rem forfeiture is that the innocence of the property owner is irrelevant).
17
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nonprosecution of another.”); Connecticut Action Now, Inc. v. Roberts Plating Co.,
457 F.2d 81, 84-85 & n.5 (2d Cir. 1972) (“Even where legislation was more
confused as to the relationship between the federal responsibility for
prosecution and the role of the private informer, the courts have opted for the
primacy of the Justice Department.”).
Second, Section 962 implicates foreign relations, a sphere uniquely
within the province of the federal government. See United States v. CurtissWright Export Corp., 299 U.S. 304, 320 (1936); Olivier v. Hyland, 186 F. 843, 843
(5th Cir. 1911) (per curiam) (“[t]he enforcement of the neutrality laws of the
United States is of necessity under the control of the government of the United
States”). A decision by the United States to bring an action for forfeiture of
vessels under the Neutrality Act would involve serious foreign policy
considerations based on circumstances known only within the United States
government, including the potential for foreign conflict. Cf. The Three Friends,
166 U.S. at 63 (“it belongs to the political department to determine when
belligerency shall be recognized, and its action must be accepted according to
the terms and intention expressed”); Guaranty Trust Co. v. United States, 304
U.S. 126, 137 (1938); United States v. Chhun, 513 F. Supp. 2d 1179, 1184 (C.D.
Cal. 2007) (“The Neutrality Act provid[es] the government with a means to
avoid an international incident by allowing for prosecution of those individuals
18
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[who initiate provocative acts against friendly nations].”). It is highly unlikely
that Congress would have given a private individual the right to assert an
action under a statute whose purpose is to prevent the United States from
being “compromised in its relations with friendly powers,” The Laurada, 85 F.
760, 769 (D. Del. 1898), aff’d, 98 F. 983 (3d Cir. 1900), aff’d, 183 U.S. 694
(1902), and certainly it would not have done so without a clear statement in
the text of the statute. See Sosa, 542 U.S. at 727 (“the potential implications for
the foreign relations of the United States of recognizing such causes should
make courts particularly wary of impinging on the discretion of the Legislative
and Executive Branches in managing foreign affairs”); Armstrong v. Bush, 924
F.2d 282, 289 (D.C. Cir. 1991) (requiring a clear statement of intent in order to
interpret a statute so as to “significantly alter the balance between Congress
and the President”); Sanchez-Espinoza, 770 F.2d at 210 (“It would be doubly
difficult to find a private damage action within the Neutrality Act, since this
would have the practical effect of eliminating prosecutorial discretion in an
area where the normal desirability of such discretion is vastly augmented by
the broad leeway traditionally accorded the Executive in matters of foreign
affairs.”) (interpreting 18 U.S.C. § 960, a similar Neutrality Act statute); Smith
v. Reagan, 844 F.2d 195, 201 (4th Cir. 1988) (being weary of “tread[ing] on
matters of foreign policy which have long been recognized as the exclusive
19
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province of the political branches,” courts “must be especially certain of
congressional intent before inferring a private cause of action” in the realm of
foreign affairs).
Dr. Bauer asserts (Br. 27) that the district court “judicially repealed the
right of action created by Congress when it enacted the Statute.” But he
concedes that the statute contains no express right of action, and he points to
no case in which a private plaintiff was permitted to proceed with a forfeiture
action under the statute. Rather, he relies on dictum in United States ex rel.
Marcus v. Hess, 317 U.S. 537, 542 n.4 (1943), repeated in Vermont Agency of
Natural Resources, 529 U.S. at 777 n.7, that “[s]tatutes providing for a reward to
informers which do not specifically either authorize or forbid the informer to
institute the action are construed to authorize the informer to sue.”8 But the
Supreme Court in both Hess and Vermont Agency of Natural Resources was simply

8

Dr. Bauer also cites United States v. Skinner, 27 F. Cas. 1123, 1124 (C.C.N.Y.
1818), but in that case the comment that “any individual might complain of
the infraction of a law” was dictum as well, as the court ultimately held that
the statute had not been violated. In any event, Skinner stands at most for the
proposition that a private citizen may initiate an action under the Neutrality
Act, but the prosecution must thereafter be conducted by the state. See id. (any
individual may commence a case and obtain a warrant); see also Harold J.
Krent, Executive Control Over Criminal Law Enforcement: Some Lessons From
History, 38 AM. U. L. REV. 275, 294-96 (1989) (citing Skinner as an example of
private citizen involvement in the “initial phase of criminal prosecutions”
pending “further proceedings before a grand jury”).
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noting that, historically, some qui tam statutes did not provide an express cause
of action but were nonetheless construed to authorize informers to sue. See
Hess, 317 U.S. at 541-42 & n.4; Vermont Agency of Natural Resources, 529 U.S. at
776-77 & n.7. And the observation in Hess is not just dictum – as the Supreme
Court itself has recognized, see Vermont Agency of Natural Resources, 529 U.S. at
777 n.7 – it is dictum that is especially unpersuasive: the Court cited a single
case for the proposition that legislative silence was construed in favor of
allowing informer suits, and that case was one in which the statute expressly
authorized such suits. See Adams v. Woods, 2 Cranch 336, 336 (1805) (statute
providing that “one moiety [of the penalty] [shall accrue] to the use of the
United States, and the other moiety thereof to the use of him or her who shall
sue for and prosecute the same”) (emphasis added). 9
Contrary to Dr. Bauer’s argument (Br. 25-27), the district court did not
conclude that Section 962 has metamorphosed such that it once implied a

9

In Connecticut Action Now, Inc., 457 F.2d at 84-85 & n.5, the Second Circuit
called Hess’s footnote four “criticized dictum” and “clearly obiter,” and stated
that Adams “is very weak authority for the proposition” for which Hess cited it,
because, among other things, “[e]ven if the statute [in Adams] did not prescribe
the mode of demanding the forfeiture, it clearly gave private persons the right
to prosecute.” See also Stalley, 517 F.3d at 917 (stating that “the right to bring a
qui tam action is entirely created by statute” and that “only in dictum has the
Court indicated that the right to bring a qui tam action might be inferred from a
statute’s terms rather than explicitly conferred”).
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private right of action but now does not. Rather, the court stated that “the
historical inquiry does not conclusively resolve the matter,” JA 29, and
concluded that its task was to apply prevailing legal principles in interpreting
Section 962. As both the Supreme Court and this Court have recognized, the
law regarding implied rights of action has evolved over the years.

See

Stoneridge Investment Partners, 552 U.S. at 164 (“Though the rule once may have
been otherwise, it is settled that there is an implied cause of action only if the
underlying statute can be interpreted to disclose the intent to create one.”)
(internal citation omitted) (emphasis added); Correctional Services Corp. v.
Malesko, 534 U.S. 61, 67 n.3 (2001) (“we have retreated from our previous
willingness to imply a cause of action where Congress has not provided one”);
Alexander, 532 U.S. at 287 (declining to “revert” to “the understanding of
private causes of action that held sway 40 years ago” and that had been
“abandoned” and “not returned to”); Pirelli, 534 F.3d at 793 (noting that the
cases relied on in support of an implied right of action were “1970s-era cases”
contradicted by current law). See also FDA v. Brown & Williamson Tobacco Corp.,
529 U.S. 120, 143 (2000) (“At the time a statute is enacted, it may have a range
of plausible meanings. Over time, however, subsequent acts can shape or
focus those meanings.”); Sosa, 542 U.S. at 726 (“[i]t would be remarkable to
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take a more aggressive role in exercising a jurisdiction that remained largely in
shadow for much of the prior two centuries”).
Accordingly, even “accept[ing] at face value the criticized dictum” in
Hess, Connecticut Action Now, Inc., 457 F.2d at 84, the question before the
district court was not whether some statutes historically provided for actions by
a common informer, but whether, under current legal principles, Section 962 –
whose language “leans strongly toward preclusion of the private informer,” id.
at 84-85, and which, to the government’s knowledge, has never been
successfully invoked by a private plaintiff – contains an implied right of action.
As discussed above, the answer to that question is no.
In any event, even assuming Section 962 is a qui tam statute allowing an
individual to sue on behalf of the government, courts have held that a plaintiff
who has seized property or filed an action under the statute at the very least
cannot maintain the action without the participation of the government. In
The Venus, the court stated that, even assuming the plaintiff had the right to
bring a forfeiture action under the predecessor to Section 962, the fact that the
government intervened and declined to adopt the action required dismissal.
180 F. at 635. See id. (“[t]he United States having intervened, any action taken
by her is paramount” and “[w]hen she moved to dismiss the libel, it was
necessarily the end of the case”). In Olivier, the Fifth Circuit affirmed the
23
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The court held

unequivocally that
[w]here a seizure is made on complaint of an informer for violation of
section 11, Penal Laws of the United States, and the United States,
through its proper representatives, intervenes, disavows, and declines to
ratify the seizure, as in the instant case, the informer can have no such
inchoate or other interest as will permit the further prosecution of the
case in his behalf.
Id. Cf. Gelston v. Hoyt, 16 U.S. 246, 310 (1818) (“At common law, any person
may at his peril, seize for a forfeiture to the government; and if the government
adopt his seizure, and the property is condemned, he will be completely
justified.”) (emphasis added).
Dr. Bauer argues (Br. 23-26) that, because the courts in Olivier and The
Venus did not dismiss the action on standing grounds, the decisions suggest
that a plaintiff has authority to initiate a forfeiture action unless and until the
government intervenes and disavows the action. He is incorrect. The district
court expressed “no opinion” on whether the plaintiff could bring the action in
the first place, The Venus, 180 F. at 635, and the court of appeals simply
affirmed the district court’s dismissal on the ground that the United States was
not a participant. And although the government demonstrated its refusal to
participate by affirmatively intervening, the Olivier and The Venus courts did
not hold that such action was necessary. They simply made clear that a private
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plaintiff cannot seek to forfeit property under Section 962 without the
participation of the government. Here, the government has elected not to
participate in or ratify Dr. Bauer’s action, and the action must be dismissed on
that alternative ground as well. 10

10

Contrary to Dr. Bauer’s claim (Br. 24-25, 30) that the government has not
provided its position on whether the defendant vessels should be forfeited, the
government clearly stated in its Statement of Interest that it declined to
participate in or ratify Dr. Bauer’s action. The government reiterates that
position in this Court.
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CONCLUSION
For the foregoing reasons, the order of the district court should be
affirmed.
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