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International refugee law and human rights law are both crystal clear when it comes to
protecting people from persecution and other serious harm. People must not be forced back
to any place where they face a real risk of being persecuted or subjected to torture, cruel,
inhuman, or degrading treatment or punishment, or arbitrary deprivation of life. This is known
as the principle of non-refoulement.

The principle of non-refoulement unequivocally encompasses non-rejection at the frontier,
because protection begins with the refugee’s ability to secure admission to territory. This
means that people at a border crossing seeking protection must be allowed to enter to have
their needs assessed, a principle recognized by States in successive UN High Commissioner
for Refugees (UNHCR) Executive Committee conclusions over the years. As the European
Court of Human Rights has made clear in its own assessment of international law, State
practice and UNHCR guidance, “the prohibition of refoulement includes the protection of
asylum-seekers in cases of both non-admission and rejection at the border.”
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This post outlines the bespoke regime of international legal protections applicable to Gaza’s
Palestinians, and argues that their situation demands not only their recognition as refugees
by all States, but also recognition of their right to self-determination and to a solution
consistent with international law.

The Situation in Gaza

Gazans remain trapped. The border crossings into Egypt and Israel remain closed to them,
and official statements make clear that there is no intention to allow them in. King Abdullah of
Jordan, for instance, has spoken about a “red line” if Palestinian refugees are pushed out of
Gaza, observing, “No refugees in Jordan, no refugees in Egypt.” Egypt’s Minister of Foreign
Affairs said, “I see no reason why Egypt, which is hosting 9 million refugees—hosting them
and providing them integration into our society at considerable burden on our economy—
should have to bear solely [the] additional influx of Gazans.”

These statements must be understood within a broader political context. Both Egypt and
Jordan want an overall solution—ideally a two-State solution—as the UN has promised, that
is consistent with international law. From their perspective, admitting refugees could be seen
to undermine this goal.

Egypt and Jordan are concerned that Israel may be using the war to effect a mass transfer of
Palestinians to Jordan and Egypt, which the Jordanian Foreign Minister has called
unacceptable. If Israel refuses to accept a two-State solution or an end of occupation, then
“the third option is to try get rid of as many Palestinians as possible. That is the real
concern.”

Israel, as Jordan knows only too well, has never accepted responsibility for creating refugees
in the past and has ignored the right of those displaced to return. Moreover, some of its
activities in the West Bank and Eastern Jerusalem have been directed, explicitly and
implicitly, at promoting a sense of terror, of fear for life and freedom, that fosters the further
displacement of Palestinians from their land, livelihood, and community.

Gaza has been under siege for weeks and under the effective control of Israel for decades.
Israel’s total blockade on Gaza means there is very limited access to water, food, electricity
and fuel. With Israel’s ground offensive intent on eliminating Hamas in a small area densely
populated by civilians, the human toll and humanitarian need are rising rapidly. Many experts
say that this is collective punishment—a war crime—by targeting innocent civilians in
retaliation for the crimes committed by Hamas.

States’ Obligations

Not letting Gazans cross into Egypt or Israel is a violation of those States’ obligations under
international refugee law and international human rights law, as well as the obligation of all
States—consistently upheld by the General Assembly and the Security Council—for

https://www.france24.com/en/middle-east/20231103-the-gaza-egypt-rafah-crossing-explained-it-is-not-a-normal-border
https://www.bbc.com/news/world-middle-east-67084141
https://www.cnbc.com/2023/10/18/egypt-does-not-see-why-it-should-be-responsible-for-gazas-refugee-influx.html
https://www.voanews.com/a/jordan-egypt-reject-any-palestinian-displacement-into-their-countries/7329543.html
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promoting solutions consistent with international law (that do not include ethnic cleansing or
genocide, or other crimes in international law). This is notwithstanding the fact that most
Gazans are Palestinian refugees normally protected by the UN Relief and Works Agency
(UNRWA) under a bespoke legal regime. They are dependent on UNRWA for almost all
aspects of daily life. It runs schools, hospitals, relief and social services, with critical support
and assistance from Palestinians themselves. The agency has warned that without fuel and
other supplies, it will have to cease its operations in Gaza. As it is, it cannot provide
adequate medical care or deliver basic supplies and sustenance.

Palestinian refugees were recognized as refugees entitled to special protection prior to the
creation of UNHCR and the 1951 Refugee Convention. Article 1D of the Convention is often
said to “exclude” Palestinians from status and protection, but it is not so much an “exclusion”
clause as a contingent, inclusion clause. It recognises the refugee character of Palestinian
refugees as a group but makes their inclusion within the Convention regime contingent upon
certain events, particularly the cessation of protection without their situation “being
definitively settled in accordance with the relevant resolutions adopted by the General
Assembly.”

States negotiating the Refugee Convention agreed that Palestine refugees were in need of
international protection, but Convention protection was not required while they were
receiving protection from UNRWA. During the drafting of the Refugee Convention, the
Egyptian delegate stated that if UNRWA protection ceased, “the Palestine refugees should
automatically enjoy the benefits of the Convention. The Egyptian Government had no doubt
at all that such refugees came under the terms of article 1.”

Thus, the “non-applicability” of the 1951 Convention was intended to be temporary and
contingent, essentially deferring the incorporation of Palestine refugees until certain
preconditions were satisfied. A Palestinian registered with UNRWA would be entitled ipso
facto to the benefit of the Refugee Convention—without having to demonstrate a well-
founded fear of persecution—if it could be shown that their personal safety was at serious
risk; UNRWA was unable to guarantee living conditions compatible with its mission; and the
refugee was compelled to leave UNRWA’s area of operation owing to circumstances beyond
their control. This would need to be assessed either individually or on a group basis. Given
the scale of Israeli attacks, a group assessment would seem to be called for now.

At present, UNRWA itself concedes that it cannot provide protection and assistance to
Palestinian refugees in Gaza. Palestinian refugees who flee Gaza in search of refuge ought
to enjoy the protection and the benefits of the Refugee Convention without being required to
establish a well-founded fear of being persecuted. This does not necessarily mean that the
individual Palestinian refugee is thereupon entitled to asylum and residence, but it does
mean that they should be treated as a refugee, and the receiving State is required to provide
protection and to seek an appropriate solution in light of that status, and in cooperation with
UNHCR and UNRWA. In practice, many States in the past have resisted providing automatic

https://www.unrwa.org/where-we-work/gaza-strip
https://www.unrwa.org/what-mandate-unrwa-0#:~:text=UNRWA%20has%20a%20humanitarian%20and,can%20define%20the%20UNRWA%20mandate.
https://www.theguardian.com/world/2023/oct/25/un-gaza-aid-israel-blocking-fuel
https://www.unhcr.org/media/convention-and-protocol-relating-status-refugees
https://www.kaldorcentre.unsw.edu.au/publication/palestine-refugees-and-protection-international-law-speech-guy-s-goodwin-gill
https://www.kaldorcentre.unsw.edu.au/publication/palestine-refugees-and-protection-international-law-speech-guy-s-goodwin-gill
https://www.middleeastmonitor.com/20231104-unrwa-un-flag-no-longer-enough-to-protect-palestinians/
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Convention protection and consider that the key issue is not so much the status of
Palestinians as refugees, but whether they are able to return to their (former) State of
residence, or as stateless persons, they are claiming to be refugees as against that country.

Quite aside from the Refugee Convention regime, however, protection from refoulement
under human rights law prohibits removal where a person faces a real risk of being
persecuted or subjected to torture, cruel, inhuman, or degrading treatment or punishment, or
arbitrary deprivation of life. It is self-evident that the conditions on the ground in Gaza at
present give rise to such risks. It is less clear what legal status accrues for people protected
on this basis. In some parts of the world, they receive the same status as refugees, whereas
in others, they are protected from removal but with fewer rights and entitlements.

Concluding Thoughts

In mid-October, an Israeli diplomat said there is “endless space” for Palestinians in the Sinai
Desert in Egypt and they should all go there. This strikes at the heart of Palestinians’
intergenerational fear of banishment and is manifestly inconsistent with Palestinians’ right of
self-determination. Despite the humanitarian crisis, many Palestinians do not want to leave
Gaza in case they are never allowed to go back. This is a legacy of the 1948 Arab–Israel war
when an estimated 750,000 Palestinians fled and/or were forced to leave their homes or
were expelled and were living in refugee camps in the Gaza Strip, the West Bank, Jordan,
Lebanon and Syria. Not only were they barred from returning, but they were also effectively
and retroactively deprived of any entitlement to claim membership of the new State.

However, anyone who does wish to leave in the current circumstances must be allowed to do
so, and other countries must not refuse them entry given the real risk to their lives. At the
same time, the right to non-refoulement must not lead to the root causes being ignored. This
means still greater emphasis by the international community on Israel’s obligation to
recognize and to facilitate Palestinians’ right of self-determination, and particularly their right
to live in a community that is not disfigured by settler violence, discriminatory legislation,
discriminatory treatment, and de facto annexation.

***

Professor Jane McAdam is Scientia Professor of Law and Director of the Kaldor Centre for
International Refugee Law at UNSW Sydney.

Guy S. Goodwin-Gill is an Honorary Professor in the Faculty of Law & Justice at the
University of New South Wales and the Kaldor Centre for International Refugee Law, and is
Emeritus Fellow of All Souls College, Oxford, Emeritus Professor of International Refugee
Law, and an Honorary Associate of Oxford’s Refugee Studies Centre.
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