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I On October 7, 2023, the holiday of Simchat Torah, Hamas
terrorists and other Palestinian Islamist groups, such as the
Palestinian Islamic Jihad, launched a brutal surprise attack
on Israel. The cruelty of the violence against soldiers and
innocent civilians, including babies, children and elderly
people, is almost beyond comprehension. It was a pogrom
directed against the Jewish people with no precedent after
the Shoah. Immediately after the Hamas attack, which
included rockets fired at population centers across southern
and central Israel, Israel responded with a major military
operation in the Gaza Strip, while at the same time having
to be prepared for attacks in the North, on the West Bank
(Judea and Samaria) and in the South. In doing so, Israel
exercised its right to self-defense under the UN Charter.

Without doubt, the acts committed by Hamas and the
other Palestinian terrorist groups on October 7, 2023, must
be qualified as serious violations of international
humanitarian law (IHL). The core of IHL can be found
in the Common Article 3 of the Geneva Conventions of
1949, which provides that persons who do not take active
part in hostilities, “shall in all circumstances be treated
humanely, without any adverse distinction founded on
race, color, religion or faith, sex, birth or wealth, or any
other similar criteria.”' What we have seen is that Hamas
deliberately acted inhumanely vis-a-vis Israeli civilians,
civilians of other nationalities, and civilians of all ages
from small babies to people of old age. Article 3 specifies
the acts that are prohibited without exception to ensure
humane treatment. The first is “[v]iolence to life and
person, in particular murder of all kinds, mutilation, cruel
treatment and torture.” The terrorists perpetrated all these
acts; they engaged in killing, maiming and raping people.
The number of fatalities is about 1,200.

The second type of inhumane behavior mentioned in
Article 3 is the taking of hostages. About 240 men and
women of all ages were taken hostage and brought to the
Gaza Strip. All this deserves unequivocal condemnation
by all relevant organs of the United Nations (UN), the
world’s most prominent institution “to maintain
international peace and security...and to bring about by

peaceful means, and in conformity with the principles of
justice and international law, adjustment or settlement of
international disputes...”? Its purpose is also “to develop
friendly relations...based on the respect for the principles
of equal rights and self-determination of peoples ...”>
The UN, finally, is supposed to promote and encourage
“respect for human rights and fundamental freedoms for
all without distinction as to race, sex, language, or
religion.”*

In this article, I focus on the reaction to the October 7
pogrom and its aftermath by three major UN organs: the
General Assembly, the Security Council, and the Secretary-
General. I survey these responses and then reflect on them
within the broader context of the attitudes adopted by
the UN towards Israel.

UN Responses

A. Initial Inaction of the Security Council

It might have been expected that the organ with the
primary responsibility for the preservation of peace and
security, the UN Security Council (UNSC), would respond
immediately. Indeed, the UNSC held an emergency
meeting behind closed doors on October 8, 2023. In that
meeting, Israel’s Ambassador to the UN, Gilad Erdan,
demanded the condemnation of Hamas’s war crimes
against Israeli citizens.’ The emergency meeting, however,
did not result in a public condemnation of Hamas cum
suis, although according to the U.S. deputy ambassador,
“a good number of countries” (members of the UNSC)
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did condemn Hamas.® Yet that “good number” was
apparently not sufficient to support a resolution
condemning the Palestinian terrorist organizations.
This is in sharp contrast with the attitude of the UNSC
after the terrorist attacks against the U.S. on September
11, 2001. The following day, the UNSC adopted Resolution
1368 (2001) unequivocally condemning the attacks in the
strongest of terms.” But not so in the case of the attack by
Hamas. Since October 8, the UNSC has convened several
times, without being able to obtain sufficient support for
a resolution on the Hamas-initiated conflict. On October
16, 2023, the UNSC rejected a draft resolution proposed
by the Russian Federation that condemned violence and
terrorism against civilians, without condemning Hamas.
Russia voted in favor, as did China, Gabon, Mozambique
and the United Arab Emirates (UAE). France, Japan, the
UK and the U.S. voted against, while six others abstained.®

B. The Secretary-General’s Remarks

During one of the UNSC meetings, UN Secretary-
General Antonio Guterres remarked “that the attacks by
Hamas did not happen in a vacuum.” Although he also
stated that “the grievances of the Palestinian people cannot
justify the appalling attacks by Hamas,” his remark can
be reasonably seen as a kind of understanding for the
perpetrators. This led to outrage in Israel. The UN
Ambassador Gilad Erdan demanded Guterres’ resignation;
Foreign Minister Eli Cohen cancelled a meeting with
Guterres; and War Cabinet member Benny Gantz declared
that “dark are the days when the United Nations Secretary-
General condones terror.”? It has to be feared that the
Secretary General gave expression not only to a personal
lack of moral discernment, but also to a widely shared
opinion within the UN community.

C. The General Assembly’s First Resolution

As a result of the inaction of the UNSC, the General
Assembly stepped in by using the “Uniting for Peace” '’
mechanism that allows the General Assembly to essentially
take over when the UNSC fails to exercise its primary
responsibility of maintaining international peace and
security. This capability was created in 1950 during the
Korean War when the Soviet Union obstructed the
functioning of the UNSC. This led the General Assembly
to adopt the Resolution on Uniting for Peace, which
created the ability to convene an emergency special session
of the General Assembly. In 1997, at the request of Qatar,
it convened the Tenth Emergency Special Session on
“Illegal Israeli actions in occupied East Jerusalem and the
rest of the Occupied Palestinian Territory.” This session

has been convened many times since then, already twice
during the present war between Hamas and Israel."

On October 27, 2023, the General Assembly adopted a
resolution that condemns “all acts of violence aimed at
Palestinian and Israeli civilians.”'? There were 121 votes
in favor, including Belgium, France, and Ireland. However,
some of the members who supported the resolution did
not try to hide their anti-Israel sentiments or motivations.
The representative of Pakistan declared that the crime
originated with Israel, while his Syrian colleague had
problems with equalizing what he called the Israeli
aggressor and murderer with the occupied and victimized
Palestinian people.”® Forty-four UN Member States
abstained, including Canada, Australia, India, and the
Netherlands. Only fourteen States voted against, including
Austria, Israel, Papua New Guinea, and the U.S.

The order of the sentence in the resolution is remarkable:
first, Palestinians are mentioned as victims and the Israelis
are mentioned subsequently. This formulation at least
suggests that Israel started the hostilities. The resolution
calls for an immediate, durable and sustained humanitarian
truce leading to a cessation of hostilities. It demands that
“all parties” comply with international humanitarian law
and international human rights law. It calls for the
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world /u-s-demands-condemnation-of-hamas-at-un-
meeting-but-security-council-takes-no-immediate-action

7. UN SC Res. S/RES/1368, Sept. 12, 2001.

8. United Nations, “Security Council rejects Russian resolution
on Gaza,” UN NEWS, Oct. 16, 2023, available at https:/ /
news.un.org/en/story/2023/10/ 1142427
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13. United Nations, “General Assembly Adopts Resolution
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protection of civilian and humanitarian facilities and access
to essential goods and services. The resolution completely
omits the entities responsible and therefore fails to
characterize them as terrorists.

An attempt was made by Canada to name the
perpetrator of the atrocities in a proposed amendment
that: “Unequivocally rejects and condemns the terrorist
attacks by Hamas that took place in Israel starting on 7
October 2023 and the taking of hostages, demands the
safety, well-being and humane treatment of the hostages
in compliance with international law, and calls for their
immediate and unconditional release.”'* The amendment
was not adopted since a few votes were missing from the
required two-thirds majority: 88 States voted for; 55 were
opposed; and 23 abstained.

Even in light of such a critical omission, many
supporters of the amendment continued to vote in favor
of the original proposal resulting in the resolution’s
adoption. It is relevant to note that the General Assembly
is silent on Israel’s right to self-defense. The resolution
further asks for the “release of all civilians who are being
illegally held captive” as if both sides kidnapped innocent
civilians. Of course, only the Palestinian terrorist
organizations kidnapped civilians; Israel did no such
thing. The hostages are almost all Israeli and Jewish babies,
children, adults, and elderly who were abducted from
Israeli soil. The resolution finally refers to the “Two-State”
solution based on UN resolutions and public international
law as the way to bring an end to the Israeli-Palestinian
conflict. This first resolution set the tone for all subsequent
texts adopted by UN bodies.

D. The Security Council Resolution

After multiple attempts, it wasn’t until November 15,
2023 - five and a half weeks after the October 7 attack —
that the UNSC succeeded in promulgating its own
resolution. It adopted Resolution 2712 (2003) which “[c]alls
for the immediate and unconditional release of all hostages
held by Hamas and other groups, especially children, as
well as ensuring immediate humanitarian access.”!®
Although it may be deplored that “calls” was used in lieu
of the stronger term “demands,” the resolution
distinguishes itself positively from the earlier General
Assembly resolution because Hamas is mentioned
explicitly. The resolution also calls for humanitarian pauses
and corridors throughout the Gaza Strip. Absent in this
resolution is a clear condemnation of Hamas for the cruel
lethal attacks on October 7. There were twelve votes in
favor of the resolution and not less than three abstentions,
all by Permanent Members: the Russian Federation, the

UK, and the U.S.

Notwithstanding Article 27 of the UN Charter, which
requires the concurring votes of the Permanent Members,
these abstentions do not prevent the adoption of a
resolution. U.S. Ambassador Linda Thomas-Greenfield
was horrified that some members of the UNSC could not
bring themselves to condemn Hamas. She stated, “What
are they afraid of? Let’s be crystal clear: Hamas set this
conflict in motion.”'® The UK, France, Switzerland, and
Albania regretted the omission of a clear condemnation
of Hamas."” Except for the UK, these concerns were
apparently not sufficient enough to compel them to abstain.
Like the General Assembly, the UNSC does not mention
the State of Israel’s inherent right to self-defense, as
recognized in Article 51 of the UN Charter. It also fails to
address, let alone condemn, Hamas’ well-known practice
of using civilians as human shields and using civilian
facilities such as apartment buildings, schools, mosques,
and hospitals, as well as ambulances, for military purposes.

Finally, as to the legal value of Resolution 2712, it has
been suggested that it is binding under international law.'®
It is sometimes even assumed that all UNSC resolutions
are binding. This is not the case. Only resolutions adopted
under Chapter VII of the UN Charter are binding. There
is no indication in its text that Resolution 2712 was adopted
under Chapter VIL If the UNSC wanted the resolution
to become binding under Chapter VII, the resolution must
state that the conflict constitutes “a threat to the peace,
breach of the peace, or an act of aggression” (Article 39
UN Charter). In the resolution we find no such
determination; this in contrast to Resolutions 1368 and
1373 that were adopted after 9/11. The conclusion, then,
is that Resolution 2712 is not binding on UN Member
States.

14. Canada, Amendment to Draft Resolution, UN GA Res.
A/ES-10/L.26, Oct. 26, 2023.

15. UN SC Res. 2712 (2023), Nov. 15, 2023.

16. https:/ /press.un.org/en/2023/sc.15496.doc.htm

17. United Nations, “Adopting Resolution 2712 (2023), Security
Council Calls for ‘Urgent and Extended” Humanitarian
Pauses in Gaza, Immediate Release of Hostages,”, Nov.
15, 2023, available at https:/ /press.un.org/en/2023/
sc15496.doc.htm

18. Maria Antonia Sénchez-Vallejo, El Pais (USA Edition) Nov.
16, 2023, available at https://english.elpais.com/
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E. The Use of Article 99 by the Secretary-General

On December 6, 2023, Secretary General Guterres used
Article 99 of the UN Charter to bring the Hamas-Israel
war to the attention of the UNSC. Article 99 grants this
political power to the Secretary General if he thinks that
a situation may threaten the maintenance of international
peace and security, but this power is seldom used. The
last time a Secretary General invoked Article 99 was in
1989, and Secretary General Guterres’ December 6, 2023,
letter was the seventh application of Article 99 in the
entire history of the UN. After declaring that the Secretary
General had repeatedly condemned the abhorrent acts
of terror by Hamas and other Palestinian groups, the focus
of his letter is on the effect of the Israeli military operations
in Gaza. He mentions the high number of fatalities, the
forcible displacement of people, the collapse of the health
care system, the breakdown of public order and the
insufficient delivery of supplies. He urges the members
of the UNSC to demand a humanitarian ceasefire. This
move by the Secretary General led to a fierce reaction
from Israel’s Foreign Minister, Eli Cohen. He accused the
Secretary General of supporting Hamas and asked for
his resignation. According to Israel’s Ambassador to the
UN, Gilad Erdan, the Secretary General has “reached a
new moral low.”" A former Israeli ambassador to the
UN, Gabriela Shalev, spoke of a very low point in the
relations between Israel and the UN. She observed, “We
have the feeling that organizations of the UN all over the
world don’t understand that Israel is now at war for its
existence as a Jewish and democratic state, it is (facing)
an existential threat from all sides.”?

F. The Failure of the Security Council to Adopt a

Second Resolution

The UNSC discussed the Secretary General's letter in
an emergency meeting on December 8, 2023. On the
previous day and with the support of the Islamic and Arab
states, the United Arab Emirates (UAE) submitted a draft
resolution calling for an urgent humanitarian ceasefire,
the release of all hostages, and humanitarian access. The
resolution was supported by thirteen members of the
UNSC, the UK abstained, and the U.S. used its veto to
prevent the adoption of the resolution. It was unacceptable
for the U.S. because the drafters declined to condemn the
Hamas terrorist attack, failed to demand that the
International Committee of the Red Cross have access to
the hostages to provide medical treatment, and failed to
acknowledge Israel’s right to self-defense. Several Member
States that voted in favor, as well as the UK which
abstained, would have preferred a condemnation of Hamas.

The position of the Russian Federation was particularly
remarkable in that it unabashedly castigated both Israeli
bombings and U.S. diplomacy by claiming they created
“a cemetery of Palestinian children,” and obviously
ignored its own tactics in Ukraine.! Israeli Ambassador
Erdan was clear in his criticism of the Secretary General
for initiating the meeting of the UNSC, using his power
under Article 99 of the UN Charter, something he had
not done in respect of the war between Russia and Ukraine.
Moreover, the proposed resolution sent the message “that
Hamas is forgiven for their deliberate atrocities, and
Hamas’ oppression of Gazans is given green light by the
international community.”*

G. The General Assembly’s Second Resolution

As was to be expected, the General Assembly again
used the “Uniting for Peace” procedure. The General
Assembly met on December 12, 2023, in the continued
Tenth Emergency Special Session. It adopted a resolution
that shows strong similarities with the rejected UNSC
resolution. It demands an immediate humanitarian
ceasefire, the release of all hostages, and humanitarian
access. Resolution (A /ES-10/22) was adopted and the

19. Agence France-Presse (AFP), “As UN chief uses rare clause
to urge truce, Israeli envoy says he ‘reached a new moral
low’,” TiMES OF ISRAEL, Dec. 6, 2023, available at https:/ /
www.timesofisrael.com/liveblog_entry / as-un-chief-uses-
rare-clause-to-urge-truce-israeli-envoy-says-he-reached-
a-new-moral-low/

20. Abbas Al Lawati and Nadeen Ebrahim, “Israel-UN relations
at historic low as secretary-general invokes rare diplomatic
measure,” CNN, Dec. 8, 2023, available at https:/ / edition.
cnn.com/2023/12/08 /middleeast/israel-un-diplomatic-
showdown-hamas-war-mime-intl/index.html

21. United Nations, “Security Council Fails to Adopt Resolution
Demanding Immediate Humanitarian Ceasefire in Gaza
on Account of Veto by United States,” UN NEWS, Dec. 8,
2023, available at https:/ / press.un.org/en/2023/sc15519.
doc.htm; see also Ambassador Robert Wood, “Explanation
of Vote on a United Arab Emirates-Drafted UN Security
Council Resolution on the Situation in the Middle East,”
United States Mission to the United Nation, Dec. 8, 2023,
available at https:/ /usun.usmission.gov / explanation-of-
vote-on-a-united-arab-emirates-drafted-un-security-council-
resolution-on-the-situation-in-the-middle-east /

22. United Nations, “US vetoes resolution on Gaza which
called for ‘immediate humanitarian ceasefire’,” UN NEWS,
Dec. 8, 2023, available at https:/ /news.un.org/en/
story /2023/12 /1144562
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support, compared to the earlier General Assembly
resolution, was rather overwhelming.23 One hundred and
fifty-three States voted in favor, among them no fewer
than seventeen EU Member States. One remark made
during the debate deserves special attention. Egypt, one
of the sponsors of the resolution, responded to Members
who stressed the right of Israel to self-defense, by
observing that Israel, as occupying power, did not have
that right.* Only ten States voted against the resolution,
including Israel, the U.S., Austria and the Czech Republic.
Both an American amendment to include a condemnation
of Hamas and an Austrian amendment to mention Hamas
explicitly as responsible for the keeping of hostages, failed
to be adopted with the required two-third majority. Finally,
there were 23 abstentions, including Germany, the
Netherlands, and Ukraine.

Reflective Analysis

Reflecting on the texts produced by the three major UN
organs, the General Assembly, the UNSC, and the Secretary
General, leads to some observations.

A. No Condemnation of Hamas

First, what is completely absent in the resolutions
adopted by both the General Assembly and the UNSC is
a clear and unequivocal condemnation of Hamas and its
proxies who perpetrated the October 7 pogrom and started
the war. This is shocking to believe considering the UN
was created in 1945 as a direct response to the atrocities
of Nazi-Germany, whose primary objective was to
annihilate the Jewish people. This is also strikingly
different from the response to the Islamist terrorist attacks
in 2001 on the U.S., the atrocities of the Islamic State in
Iraq and the Levant (ISIL) and the Al Nushra Front (ANF),
and the brutal Russian invasion of Ukraine.

UNSC Resolution 1368 (2001) “[u]nequivocally
condemns in the strongest terms the horrifying terrorist
attacks which took place on 11 September 2001 in New
York, Washington, D.C. and Pennsylvania.”?* Thirteen
years later, the UNSC adopted Resolution 2170 (2014)*
on the terror attacks in Iraq and Syria, which identified
ISIL, ANF and other individuals, groups, undertakings,
and entities associated with Al-Qaida as perpetrators of
criminal terrorist acts. The resolution stated that the UNSC,
“Strongly condemns the indiscriminate killing and
deliberate targeting of civilians, numerous atrocities, mass
executions and extrajudicial killings...persecution of
individuals and entire communities on the basis of their
religion or belief, kidnapping of civilians ...” Notably,
both resolutions depict the perpetrators as terrorists, a

term that is not used in the resolutions on the Hamas-
Israel war in respect of Hamas and similar Islamist groups.
Additionally, the 9/11 resolutions call for the full
implementation of the relevant international anti-terrorist
conventions and resolutions, which is completely missing
in the resolutions addressing the present war between
Hamas and Israel. The latter strongly suggest that Hamas
and its proxies should not be portrayed as terrorist
organizations. Similarly, on March 2, 2022, when the
General Assembly addressed a “classical” inter-state war
with Resolution A/RES/ES-11/1 on the “Aggression
against Ukraine,” they made it unequivocally clear that
the Russian Federation was the aggressor. Yet in the context
of the October 7 attacks and Israel’s war against Hamas,
such clarity is completely absent.

To conclude, the focus of the debates within the major
UN bodies and the adopted resolutions on the present
war between Hamas and Israel is not the brutal attack of
terrorist groups but the military response of Israel to these
attacks. The UN seems to agree with mainstream opinions
in prominent political circles and the media that the main
legal issue to address is whether Israel’s response will be
in conformity with international humanitarian law (IHL),
thereby shifting the focus from the liability of the
perpetrator to the counteraction of the victim.

B. No Recognition of Israel’s Right to Self-Defense

Also missing in the current UN approach is a clear
recognition of Israel’s right to self-defense under
international law, notwithstanding Article 51 of the UN
Charter. This provision guarantees “the inherent right of
individual or collective self-defense if an armed attack
occurs against a member of the United Nations.” It is an
indispensable legal instrument in a world of sovereign
states, especially when such states do not comply with
the ideals of universal peace and security that inspired
the drafters of the UN Charter. The Charter confirms a
right that already existed under customary international
law. The right to self-defense justifies the military response
by Israel to the massive terrorist attack by Hamas cum
suis, yet we do not read anything about this in the

23. UN GA Res. A/ES-10/22, Dec. 12, 2023.

24. United Nations, “UN General Assembly votes by large
majority for immediate humanitarian ceasefire during
emergency session,” UN NEWS, Dec. 12, 2023, available
at https:/ /news.un.org/en/story /2023 /12/ 1144717

25. Supranote 7.

26. UN SC Res. S/RES/2170, Aug. 15, 2014.
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resolutions. This is in sharp contrast to the resolutions
adopted by the UN Security Council after the 9/11 terrorist
attacks in New York. Resolutions 1368 (2001) and 1373
(2001) recognize without reservation the right of the U.S.
to use self-defense which justified its military actions
against the Al-Qaeda terrorist network in Afghanistan.
Here, a large majority of UN Members seem to deny
that Israel, as a sovereign state, has the inherent right to
defend itself. I fear, however, that the theory that Israel
does not have the right to self-defense against Gaza-based
attacks because it “occupies” Gaza—quod non-looms not
only within some academic circles, but also in the halls
of the UN headquarters in New York. As we have seen
throughout this analysis, there are indications that this
is the case. To combat this opinion, the UN must emphasize
that the right of self-defense may be invoked in all cases
of an armed attack against a member of the United Nations,
irrespective of the attack’s source or whether the attack
is from another state or non-state actors. It is notable that
a leading precedent on self-defense is the Caroline case
regarding an incident in 1837 which concerned the defense
(by a state) against an action not by a state, but by rebels.”

C. No Criticism of Human Shields Practice

A third point is that the resolutions do not condemn or
even address the practice of Hamas and other Palestinian
terrorist movements operating in Gaza to use civilians as
human shields. Hamas' tactics and strategy over the years,
and in this war, include the use of civilians and civilian
infrastructure to shield their military installations and
devices. It goes without saying that this creates
complexities for the Israel Defense Forces (IDF).
Additionally, these Hamas practices are a major contributor
to the high number of civilian fatalities in the Gaza Strip
and are in clear contravention of IHL. This is clear from
Articles 51 (7) and 58 of Protocol I Additional to the
Geneva Conventions of 1949 and Article 8(2)(b)(xxiii) of
the Rome Statute of the International Criminal Court (ICC).
Considering the importance that both the General
Assembly and the UNSC presumably attach to
international humanitarian law, it is surprising that they
do not pay any attention to the use of human shields.

D. No Change in the Habitual UN Attitude

Towards Israel

As a final observation, I submit that the responses given
by the major UN organs on the Hamas-Israel war thus
far fit the general approach of the State of Israel and the
Arab /Palestinian-Israeli conflict over the years, and
possibly since the establishment of the State of Israel in

1948. It has been aptly observed that, “The UN did not
establish Israel in 1947-1948, nor did it come to its rescue
afterwards.”? If we look at the number of resolutions
adopted by the major UN organs, as well as by its human
rights organs, we observe an exceptional and
disproportionate negative attention to the policies of the
Jewish State. The singling out of Israel within the UN is
a standing practice. This is of course contrary to the basic
ideas of justice and fairness that should characterize any
legal system, including the international legal order, of
which the UN so proudly presents itself as a guardian.
The unfair treatment of Israel was also recognized by
former UN Secretary-General Ban Ki-moon who was
quoted as having said (after his retirement): “Decades of
political maneuverings have created a disproportionate
volume of resolutions, reports and conferences criticizing
Israel. In many cases, rather than helping the Palestinian
cause, this reality has hampered the ability of the UN to
fulfill its role effectively.”? The most recent illustration
is that during the current session of the General Assembly,
thirteen resolutions have been adopted on Israel - among
these the two on the Hamas-Israel war — and only seven
on the rest of the world.*" It is a sad observation that not
even the atrocious nature of the Hamas attack of October
7,2023 on the Jewish State and its population changed
the habitual but blameworthy approach of the UN. a
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