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Hamas-Israel Conflict 2023: Key Legal Aspects

Updated to November 2, 2023

This paper provides an overview of key legal aspects of the hostilities triggered by the horrific
attacks perpetrated against Israel on October 7, 2023, which were staggering in their brutality
and their contempt for basic humanity. Israel is committed to bringing home the hostages held
in Gaza and to defending its citizens and territory in a manner that is consistent with the rule
of law, despite facing an enemy with the same disdain for law that it has for human life. The
circumstances on the ground are dynamic, and there is widespread — and sometimes deliberate
— misinformation about the law and the facts. Any serious legal analysis must be based on the
legal rules applicable to the situation and on a trustworthy account of the facts to which those
legal rules apply. This paper provides important factual and legal context for this purpose.*

= The applicable law. The applicable legal framework governing the hostilities is the law of
armed conflict (LOAC), also referred to as international humanitarian law (IHL), in particular
its rules regulating the conduct of hostilities.

= Hamas and Islamic Jihad continue to attack Israel, hold hostages, and are committing
war crimes and crimes against humanity. The savage attacks perpetrated by Palestinian
terrorist groups on October 7 and since then unquestionably constitute serious violations of
international law, often amounting to war crimes and crimes against humanity. They include
the slaughter of over 1,400 Israelis and foreign citizens, the wounding of over 5,500,
widespread acts of torture and maiming, burning alive, beheading, rape and sexual violence,
mutilation of corpses, the abduction of at least 247 hostages (including infants, entire families,
persons with disabilities, and Holocaust survivors), the indiscriminate firing of thousands of
rockets, and the use of Palestinian civilians as human shields. Some of these crimes may also
constitute genocide, as they are carried out with the “intent to destroy in whole or part, a
national, ethnical, racial or religious group” in furtherance of Hamas’s declared genocidal
agenda. Israel continues to face indiscriminate firing of rockets from Gaza and repeated
attempts to infiltrate Israel to murder more Israelis, while the hostages taken by Hamas remain
without ICRC visits or communication with the outside world.

= [srael’s right and obligation to defend itself. In relative terms, taking into account the size
of Israel’s population, the scope of the attack launched on October 7 is equivalent to the 9/11
attacks many multiple times over. Israel has the right, and indeed the obligation, to defend its
citizens and territory by taking all legitimate measures to secure the release of the hostages and
neutralize the threat it is facing. This threat is both grave and immediate: some Israeli
communities lie meters away from the border, and hundreds of thousands of Israelis live within
kilometers of Gaza. On October 7 Hamas and Islamic Jihad penetrated even further into Israeli
territory, including into Sderot, which has a population of over 20,000; almost all of Israel
remains within range of Hamas’s rockets. In these circumstances, Israel is both entitled and
compelled to act so as to deny Hamas and other terrorist groups in Gaza the capacity to continue
attacking its citizens and territory.

* This paper was prepared during ongoing and dynamic hostilities and should not be considered as a
comprehensive presentation of Israel’s positions concerning the legal and factual situation.
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Israel is simultaneously contending with ongoing attacks and threats emanating from other
States and terrorist groups, including Iran and Iranian proxies such as Hezbollah. Hundreds of
rockets, missiles and drones have been fired at Israel from Lebanon and Syria, in violation of
general international law as well as of UN Security Council Resolution 1701 (2006) and the
1974 Israel-Syria Disengagement Agreement, respectively. Israel is responding to these attacks
and has evacuated entire communities from northern Israel for their safety. Multiple ballistic
missiles and armed drones have also been launched at Israel from Yemen. These continued
attacks could at any moment lead to even wider hostilities.

= Israel’s commitment to international law. Despite Hamas’s unimaginable brutality and its
disdain for human life — whether Israeli or Palestinian — and for the law, Israel is committed to
conducting its military operations in accordance with international law, as Israel’s senior
political and military leadership has repeatedly affirmed. Israel has incorporated LOAC into
all aspects of its military operations through legal training, operational procedures and plans,
continuous operational legal advice, and robust and independent investigation mechanisms for
addressing allegations of IDF misconduct. The Office of Isracl’s Attorney General provides
ongoing international law advice to the Cabinet and the Government, and Israel’s Supreme
Court has jurisdiction to exercise judicial oversight, including during hostilities.

= Suggesting a moral equivalence between Israel and terrorist organizations is repugnant.
Any sound analysis of Israeli operations cannot avoid the crucial context of the ongoing attacks,
as well as the nature of the enemies, and the scope of the threat, that Israel faces on multiple
fronts. It must reject any moral equivalence between those defending against terrorism and
those perpetrating it; between a State whose commitment to law underpins its military
operations and a terrorist group which openly defies the law; between the IDF, which seeks to
minimize civilian harm, and the terrorist groups that deliberately target Israeli civilians while
perversely viewing Palestinian civilians as expendable and using them as human shields.

= The facts matter. A sound legal assessment necessitates an accurate and reliable appreciation
not just of the law, but also of the facts. Given the dynamic and complex reality of hostilities,
and the deliberate attempts by Hamas and other actors to mispresent or fabricate the facts, it is
critical to exercise caution and avoid rushing to judgment, as was unfortunately the case in
connection with the Al-Ahli hospital incident. Statements by Hamas and other terrorist groups,
including by the Hamas-run organs such as the “Ministry of Health”, or by figures subject to
Hamas control or intimidation, cannot in any event be used as a reference or reliable source.

= Key principles governing Israeli military operations:

Distinction: Israel is operating against Hamas and other terrorist groups in Gaza, not
against the civilian population. It is directing its attacks only at military objectives, and is in no
way engaging in “collective punishment”. Consistent with LOAC, and especially given
Hamas’s unlawful strategy of systematically embedding its military activity and assets in
populated areas (including residential and commercial buildings, places of worship and
hospitals), many ostensibly civilian objects may become legitimate targets. LOAC further
provides that Hamas militants who fail to distinguish themselves from the civilian population
are legitimate targets, as are civilians taking direct part in hostilities. As a result, it cannot be
concluded from the mere fact that seeming “civilians” or “civilian objects” have been targeted,
that an attack was unlawful.
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Proportionality: Under LOAC, an attack against a military target must accord with the
rule of proportionality, according to which it is prohibited to carry out an attack when the
expected incidental loss of civilian life, injury to civilians, or damage to civilian objects would
be excessive in relation to the concrete and direct military advantage that is anticipated from
the attack. The military advantages that the IDF is seeking include destroying enemy military
assets, targeting militants, degrading and denying enemy ability to command and control
operations, neutralizing underground tunnels and infrastructure used for military purposes, and
denying positions (such as sniper, anti-tank and surveillance posts) which endanger IDF ground
forces, all of which contribute to the overall objective of securing the release of the hostages
and removing Hamas’s capability to attack Israel and its citizens. LOAC provides that a
proportionality assessment is based on the military commander’s judgement at the time of the
attack, not on hindsight: the test is conduct-oriented, not result-oriented. As a matter of law,
civilian casualties or damage to civilian objects, while tragic, do not of themselves allow for a
conclusion in regard to proportionality without an informed assessment of both the expected
civilian harm and the military advantage anticipated at the time of the attack.

Precautions and mitigating civilian harm: Under LOAC, when conducting attacks,
parties to a conflict must take precautions that are feasible under the operational circumstances
to minimize civilian death or injury as well as damage to civilian objects. Accordingly, the IDF
employs various precautionary measures where practically possible in the operational
circumstances, including advance warnings and in choosing weapons and munitions. In
attempting to mitigate civilian harm, the IDF has moreover repeatedly called on civilians to
temporarily evacuate northern Gaza, where more intense hostilities are expected, to the south,
where aid is also more available. Hamas has sought forcibly to prevent civilians from leaving
areas of hostilities in order to unconscionably exploit civilian casualties and to hinder IDF
operational activities.

Humanitarian assistance: Under LOAC, parties to an armed conflict are required to
allow and facilitate access of consignments of supplies essential for the survival of the civilian
population if the civilian population is not adequately provided with such supplies. This
obligation is subject under LOAC to important conditions, including that there are no serious
reasons for fearing that the consignments will be diverted from their civilian destination or
otherwise provide a definite advantage to the enemy’s military efforts.

Israel wishes no harm to civilians and is committed to addressing the humanitarian
needs of those suffering as a result of Hamas’s brutality and instigation of these hostilities. A
designated Israeli unit (COGAT) is closely monitoring the humanitarian situation and the needs
of the civilian population in Gaza, and is coordinating humanitarian activities with relevant
international actors and agencies. Israel is facilitating the entrance of consignments and
additional aid to Gaza from Egypt and is working to significantly increase such assistance.
Israel is doing so even though Hamas possesses many essential supplies which it is deliberately
withholding from its civilians, and that some of the consignments entering Gaza include
supplies that are not currently lacking.

It is not possible to effectively respond to the humanitarian situation in Gaza without
appreciating that the greatest humanitarian threat to Palestinians in Gaza is that they have lived
for years under the control of a genocidal terrorist organization that has no regard for their well-
being, and that has systematically stolen international aid, and smuggled arms within such aid,
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S0 as to advance its own terrorist objectives. Massive stockpiles of fuel, medical, and other
supplies, all designated for hospitals and general civilian use, have instead been hoarded by
Hamas and are used to sustain its military operations and attacks on Israel (UNRWA has
recently stated publicly that Hamas stole tens of thousands of liters of fuel from its
warehouses). Genuine concern for the humanitarian situation must also include an unequivocal
demand from Hamas to release the reserves it is denying the civilian population, and must
ensure that effective mechanisms are in place so that humanitarian assistance reaches its
intended civilian destination and is not sustaining the terrorists that are endangering both Israeli
and Palestinian lives.

At all times, addressing the legal and practical challenges of humanitarian assistance in
these exceptional circumstances requires accurate knowledge of the facts, including that Hamas
fire has damaged 9 out of 10 electricity lines coming from Israel (which supply about 50% of
the electricity in Gaza, the rest being produced locally); that on October 7 Hamas attacked and
significantly damaged the main crossing for Palestinian civilians into Israel (through which
almost 20,000 Gazan workers previously passed daily), killing and abducting Israeli personnel;
that in recent years Israel has facilitated the installation of alternative energy sources (such as
solar panels) for most essential services in Gaza; that 90% of Gaza’s water does not ordinarily
come from Israel; and that Israel still supplies water to Gaza (including by fixing pipes
damaged by Hamas fire). Israel remains committed to ensuring and expanding the access of
Palestinian civilians to humanitarian assistance, but international law does not require it to do
so in a manner that enables that assistance to be diverted or exploited so as to sustain Hamas’s
capabilities to attack Israel and its citizens.

*kkk

For more details, see attached:
ANNEX 1: The Attacks and Threats Against Israel — Additional Details
ANNEX 2: Legal Aspects of the Hamas-Israel Conflict 2023

ANNEX 3: Additional Resources on Facts and Law
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ANNEX 1

THE ATTACKS AND THREATS AGAINST ISRAEL — ADDITIONAL DETAILS
Updated to November 2, 2023

In order to properly appreciate the context within which Israeli military operations are taking
place, it is critical to understand the scope of the barbaric attacks against Israel and the ongoing
threats that Israel is facing on multiple fronts.

The current hostilities were triggered on October 7, 2023 with the infiltration of at least 1,500
Hamas and Islamic Jihad militants into Israel, raiding twenty Israeli towns, Kibbutzim and
cities, a music festival, border crossings, and military bases, and systematically committing
widespread and grave violations of international law, war crimes and crimes against humanity
of unimaginable brutality exceeding even that of groups such as ISIS, including —

e The slaughter of over 1,400 infants, children, women, and men (the overwhelming
majority of them civilians), including Jews, Arabs and foreign nationals, pregnant women
and their fetuses, the elderly, and persons with disabilities;

e The wounding of over 5,500 individuals;

e Torturing and maiming (including of children in front of their parents, and of parents in
front of their children), executing handcuffed persons, burning alive, beheading —
including of babies, children and the elderly;

e Rape and other acts of sexual violence;

e Mutilating and sexually abusing corpses, and booby-trapping corpses;

e Dressing as IDF soldiers and civilians in order to conduct attacks;

e Attacking ambulances and first responders;

¢ Killing animals;

e Causing widespread destruction of civilian property, including by systematically
burning homes to the ground; and

e Looting homes and communities.

At least 247 Israeli and foreign nationals were taken as hostages into Gaza (the
overwhelming majority civilians, including entire families, infants, elderly, Holocaust
survivors, the sick, and persons with disabilities). These hostages are being held
incommunicado by various armed groups and are assessed to be dispersed throughout Gaza.
Some of the hostages are in urgent need of lifesaving medical care. Hamas has publicly
threatened to execute hostages. To date, four hostages have been released (some of whom
have family members still being held) and one has been rescued.
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This was the largest massacre of Jews in a single day since the Holocaust. Even now the
number of fatalities has yet to be finalized, especially as recovery and identification efforts
have been complicated as a result of people being burnt entirely to ashes (including whole
families, making DNA identification particularly difficult), while other corpses were booby-
trapped, and over 40 Israelis are still unaccounted for.

At the same time as the massacre inside Israel, Hamas and other terrorist groups in Gaza
fired indiscriminately thousands of rockets and mortars into Israeli cities; launched
armed drones to attack defensive infrastructure, military bases, people and ambulances; and
conducted incursions into Israel from the sea. These attacks served both as a diversion for
the raids across the border and as a method of driving civilians into bomb shelters so as to
make easier the infiltration into their communities and homes and their slaughter.

Attacks have continued incessantly since October 7. Hamas continues to send squads from
Gaza to target Israel via land and sea, and to deploy attack drones via the air, while seeking to
coordinate with other armed groups to attack Israel from additional fronts. Hamas and
other terrorist groups are also carrying out attacks in the West Bank. Rocket and mortar fire
from Gaza has continued constantly: to date, over 9,000 projectiles have been fired into
Israel. While Israel’s aerial defenses (Iron Dome) have intercepted many of these, many others
have hit residential areas, resulting in death and injury, and causing extensive damage to
homes, hospitals, public buildings, and agriculture areas. More than 700 Palestinian rockets
have misfired, causing death, injury, and devastation within Gaza itself.

These attacks constitute grave violations of international law, and often amount to war
crimes and crimes against humanity. Some of these crimes may also constitute genocide, as
they are carried out with “an intent to destroy in whole or in part, a national, ethnical, racial or
religious group” — in furtherance of Hamas’s declared genocidal agenda.

Israel has also come under attack from the north and the north-east by Iranian proxies,
including Hezbollah, while Iran itself has expressly threatened to attack Israel from additional
fronts. Hundreds of rockets, anti-tank missiles, and other projectiles have been fired from
Lebanon and Syria into Israel, resulting in death and injury to civilians and soldiers. These
repeated attacks from Lebanon and Syria are in violation of general international law, as well
as of UN Security Council Resolution 1701 (2006) and the 1974 Israel-Syria
Disengagement Agreement, respectively. Multiple ballistic missiles and drones have also
been fired from Yemen, but intercepted before reaching Israel.

Many cities and communities in southern Israel have been evacuated, and it is unclear
when their residents will be able to return home given the ongoing hostilities and widespread
destruction of houses and residential areas. Northern communities close to the Lebanese
border have also been evacuated. Currently, over 200,000 Israelis are internally displaced.

Internationally, incidents of antisemitism against Jewish communities and individuals have
risen dramatically in number, and Israel has had to issue travel warnings for Israelis in certain
countries in light of concrete terror threats.
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ANNEX 2

LEGAL ASPECTS OF THE HAMAS-ISRAEL CONFLICT 2023

Updated to November 2, 2023

1. The Legal Framework: Law of Armed Conflict

= The heinous attacks launched by Hamas and Islamic Jihad against Israel on October 7, 2023,
which left over 1,400 Israeli and foreign nationals murdered and thousands more wounded, and
the continuing attacks since then, took place in the context of an ongoing armed conflict
between Israel and Hamas and other terrorist organizations in Gaza. For this reason in
particular, legally speaking, these attacks do not necessitate an analysis of the conditions under
which Israel may resort to the use of armed force (the jus ad bellum).

= In the context of these hostilities, Israel has the right, and indeed the duty, to respond in
order to protect its citizens and territory from the ongoing deadly attacks which it is
facing. As reiterated by the highest levels of Israel’s political and military leadership, Israel is
committed to conducting its military operations in accordance with the rule of law,
including the law of armed conflict (LOAC), also known as international humanitarian
law (IHL). Israel is a party to many international conventions that form part of LOAC and
abides by all applicable rules of customary international law, including those embodied in
conventions to which it is not a party (such as the 1977 Additional Protocols to the Geneva
Conventions).

= In stark contrast, Hamas has committed horrific war crimes and crimes against
humanity and continues to target Israeli civilians indiscriminately while using the
residents of the Gaza Strip as human shields.! It has shown complete disdain for the law,
for elementary considerations of humanity, and for the well-being of the civilian population
under its control.

= As Israel does not exercise effective control over the Gaza Strip, the legal framework
governing the present hostilities is not the law of belligerent occupation, but rather the
rules of LOAC, in particular those governing the conduct of hostilities. The powers
exercised by Israel with respect to Gaza since its Disengagement from this territory in 2005,
when its military and civilian presence was entirely removed, derive primarily from LOAC and
Israel’s sovereign rights under international law more broadly, as well as Israeli-Palestinian
agreements where applicable. Hamas has been in control of Gaza since its violent takeover in
2007.

= The precise classification of the armed conflict between Israel and Palestinian terrorist
organizations operating in the Gaza Strip (as an international armed conflict (IAC) or a non-

! In targeting and terrorizing Israeli civilians with rockets and mortars, Hamas violates fundamental customary
norms of LOAC that prohibit a party to hostilities from deliberately making civilians the object of attack, and that
prohibit acts or threats of violence primarily intended to spread terror among the civilian population. This
customary rule is reflected in Article 51(2) of the Protocol Additional to the Geneva Convention of 12 August
1949, and relating to the Protection of Victims of International Armed Conflicts (June 8, 1977), and Article 13(2)
of the Protocol Additional to the Geneva Convention of 12 August 1949, and relating to the Protection of Victims
of Non-International Armed Conflicts (June 8, 1977).
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international armed conflict (NIAC)), and the question whether there is a single or several
ongoing armed conflicts taking place in parallel, have been a matter of debate.? In any event,
in practice Israel conducts its present military operations in accordance with the rules of
LOAC governing both international and non-international armed conflicts, including the
rules relating to distinction, precautions, and proportionality in carrying out attacks. In certain
respects, Israel also conforms to more stringent obligations that are applicable to IACs only.

2. Hostages Taken into Gaza

= At least 247 Israelis and foreign nationals were abducted by Hamas, Islamic Jihad and
other groups and taken hostage in Gaza, the majority of them being civilians, including
women, children, infants, the elderly (including Holocaust survivors), and persons with
disabilities. Four hostages were released and one rescued. The exact number of hostages
remains unknown, as is their medical condition and whether they are alive. The hostages are
denied visits by the ICRC and any communication with the outside world. Hamas has
threatened publicly to execute hostages. Forty Israelis are still unaccounted for.

= International law strictly prohibits the taking of hostages, an act that constitutes a grave
breach of the Geneva Conventions and a war crime. Offences perpetrated against hostages
in a systematic manner also amount to crimes against humanity. All States and international
organizations must continue to demand the immediate and unconditional release of all
hostages.

3. lsrael is Committed to Complying with LOAC

= The State of Israel is committed to complying with international law when conducting its
military operations. The IDF has incorporated the rules of LOAC into all aspects of military
operations, including through legal training, operational procedures and plans, ongoing legal
advice to different levels of IDF command, and robust and independent mechanisms to
investigate allegations of IDF misconduct. Accordingly, Israel consistently applies the rules
of LOAC, including those concerning distinction, precautions, and proportionality in
carrying out attacks. This is notwithstanding the fact that the other parties to the conflict
violate these rules willfully and systematically.

= Distinction: As repeatedly affirmed by Israel’s senior political and military leadership, the
IDF is fighting Hamas and the other terrorist organizations in Gaza, not the civilian population.
In accordance with the principle of distinction, the IDF only targets persons who are
members of organized armed groups or civilians directly participating in the hostilities,
and objects that qualify as military objectives. In terms of objects, Israel applies the
customary definition of “military objectives” as reflected in Article 52 of Additional Protocol

2 Israel’s Supreme Court determined in 2008 that the armed conflict was an I1AC, referring to its trans-boundary
nature. Many international law experts consider that the proper classification nowadays would be a NIAC,
especially given developments since the 2008 decision. Various courts, States, and legal experts have
characterized armed conflicts of this kind as NIACs, given that one or more parties to the conflict are non-State
entities.

8
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| of the Geneva Conventions.® The special protection afforded under international law to
objects such as hospitals is reflected in IDF procedures, and the IDF implements further
restrictive measures for additional sites such as schools, places of worship, and UN facilities.

As is well documented, Hamas systematically and unlawfully embeds its military assets
within heavily populated areas, and carries out its military activities amongst, behind,
and under its own civilians.* In this regard:

e Hamas’s military infrastructure, command, militants, communications, and weapons
are deliberately located within residential, commercial, and other civilian buildings,
including specially protected sites,® for the most part in the densest parts of Gaza.
Hamas exploits the civilian population as human shields.®

e Hamas systematically conceals some of its most valuable and extensive military
centers and assets in and underneath hospitals, including the Al-Shifa hospital,
which is the largest hospital in Gaza.

e Hamas prepared and initiated the October 7 attacks from within civilian
neighborhoods adjacent to Israeli territory, and used these areas to continue raids
into Israeli territory in the days following.

e A central part of Hamas’s military strategy and activity relies on an extensive tunnel
network, assessed to extend to hundreds of kilometers underneath densely populated
areas and sensitive sites throughout Gaza.

e In expectation of the IDF’s ground activities, Hamas has booby-trapped civilian
buildings and roads throughout the Gaza Strip, and uses or designates numerous
civilian buildings as posts for sniper fire, the launch of anti-tank missiles, and
intelligence gathering.

Given this reprehensible strategy, many ostensibly civilian objects may become legitimate
targets, as LOAC prescribes that civilian objects become legitimate military targets when,
inter alia, they make an effective contribution to military action by their purpose or use.
Moreover, under LOAC, Hamas militants who fail to distinguish themselves from the civilian
population are legitimate targets, as are civilians taking direct part in hostilities. As a result, it
cannot be concluded from the mere fact that seeming “civilians” or “civilian objects” have been
targeted, that an attack was unlawful.

3 According to this Article, “military objectives” are limited to “those objects which by their nature, location,
purpose or use make an effective contribution to military action and whose total or partial destruction, capture or
neutralization, in the circumstances ruling at the time, offers a definite military advantage.”
4 Customary international law obligates parties to an armed conflict to take various steps to mitigate, to the extent
feasible, the harm to the civilian population under their control resulting from the dangers of military operations.
This customary rule is reflected in Article 58 of Additional Protocol | and Article 13(1) of Additional Protocol II.
5 Hamas exploits hospitals and ambulances to conduct military operations, despite the special protection afforded
these units and transports under customary international law, as well as the special protection afforded to the sick
and wounded civilians often present in these facilities. These customary rules are reflected in Articles 10, 12(1),
and 21 of Additional Protocol I; Articles 8 and 11 of Additional Protocol II; Article 18 of the Convention (IV)
relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August 1949; and Article 19 of the
Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field,
Geneva, 12 August 1949.
6 Using the presence of civilians to shield military targets from attack is prohibited by customary international
law. This customary rule is reflected in Article 51(7) of Additional Protocol I.

9
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= Proportionality: Israel also abides by the rule of proportionality in conducting attacks.
According to this rule, it is prohibited to carry out an attack when the expected incidental loss
of civilian life, injury to civilians, or damage to civilian objects will be excessive in relation to
the concrete and direct military advantage anticipated from the attack.” Under customary
international law, military advantage may include a variety of operational considerations such
as disrupting enemy activities, weakening the enemy’s military forces, gaining ground, and
protecting the security of one’s own forces and civilians. Military advantage moreover may
refer to the advantage anticipated from an operation as a whole.

In the context of current hostilities, the IDF seeks to gain military advantage in a variety of
ways, including by targeting Hamas command and control centers, militants, military
offices, weapons depots, launch sites and tunnel networks. The military advantage
anticipated from these attacks includes destruction of military infrastructure and incapacitation
of command activities. Attacks against military objectives have also been conducted in areas
used by Hamas as staging points to carry out raids against Israel and to fire anti-tank
missiles and mortar barrages into Israel, particularly areas that are close to the Israel-Gaza
border. The IDF is also attacking Hamas’s surveillance and attack positions deeper in Gaza
and tunnels that form part of the wider network intended for a wide range of military purposes,
including attacks against Israeli civilians and tactical advantages over IDF soldiers within
Gaza. These various attacks are also intended to serve the larger goal of rescuing the hostages
and destroying the overall ability of Hamas and other terror groups to conduct military
operations against Israel. Experience shows that previous operations in Gaza, which were
more limited in scope, did not remove the threat to Israel.

Estimating expected civilian harm can be very challenging, especially when operating in a
complex and dense urban environment where civilian presence is dynamic and often hard to
ascertain. The IDF invests significant resources, both routinely in preparing for hostilities and
throughout active hostilities, in collecting intelligence that would support real-time assessment
of expected civilian harm. Due to Hamas’s tactics of embedding itself within the civilian
population and preventing the evacuation of civilians, incidental damage to civilians and
civilian objects is, unfortunately, in many cases unavoidable despite mitigation efforts.

The proportionality assessment — with respect to both civilian harm and military advantage —
is based on the facts as they were understood in real-time, and on the military commander’s
judgment at that time, not on hindsight. To determine compliance with the proportionality
principle it is vital, therefore, to have knowledge of the available facts and the judgement calls
made at the time of the attack. If the attack results in more collateral damage than expected,
this does not necessarily indicate a violation: compliance is conduct-oriented, not result-
oriented.

" This customary rule is reflected in Article 57(2)(b) of Additional Protocol I, which states that “an attack shall be
cancelled or suspended if it becomes apparent ... that the attack may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in
relation to the concrete and direct military advantage anticipated.”

10
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= Precautions: LOAC also requires that parties to hostilities take precautions in attack that
are feasible under the operational circumstances to minimize the expected incidental loss of
civilian life, injury to civilians, and damage to civilian objects.® What is feasible under
international law amounts to what is practically possible taking into account the
circumstances at the time. In implementation of this obligation, for example, the IDF employs
specific procedures for determining targets and carrying out attacks (including the choice of
weapons and munitions). In practice, some of the IDF’s precautionary practices go beyond its
legal obligations.

Additional precautionary measures include providing effective advance warnings of attacks
where circumstances permit.® The IDF has dropped leaflets over areas of expected attacks
with instructions to evacuate and how to do so, broadcasted over radio and through social
media messages warning civilians to distance themselves from Hamas operations, and in some
cases made individual phone-calls to occupants of targets, warning them of impending
attacks. Where circumstances do not permit providing effective advance warning before an
attack — such as when the strike is aimed at a militant who may exploit the warning to escape,
or when there is insufficient time to provide a warning (for example, when an enemy attack is
imminent) — there is no legal requirement to do so.

= The IDF maintains an independent Military Advocate General Corps (MAG Corps),
which provides ongoing legal advice to the IDF on a range of operational matters,
including targeting, weaponry, and detainees. IDF legal advisers are not subject to the IDF
chain of command on professional matters, but report directly to the Military Advocate
General, whose conduct is subject to scrutiny by the Israeli Attorney General. IDF legal
advisers work closely with operational forces to ensure that international law is integrated into
orders, procedures, doctrines, and combat decision-making. In addition, the Office of the
Attorney General provides international law advice to the Cabinet and the Government,
and Israel’s Supreme Court has general jurisdiction to exercise judicial oversight,
including during hostilities. Petitions have already been submitted to the Supreme Court
during the present hostilities by civil society organizations and individuals.

4. Temporary Evacuation of Northern Gaza

= Since October 12, the IDF has repeatedly called on civilians, by various means (including
leaflets, messages broadcasted over radio, social media, individual phone-calls, and via third
parties) to evacuate to the southern part of Gaza as a temporary measure until the
hostilities cease. To this end, the IDF has also published evacuation routes in order to allow
safer civilian passage. The IDF has repeatedly delayed intensifying its operations in northern
Gaza so as to allow for continued evacuation.

= Hamas consistently and forcibly acts to frustrate these efforts, including by setting up
roadblocks, threatening civilians not to leave, and issuing calls to ignore IDF recommendations
to evacuate. It does so knowing that the IDF seeks to minimize civilian harm, wishing to both
hinder the IDF’s operations, and, abhorrently, to maximize Palestinian casualties in order to

8 This customary rule is reflected in Article 57(2) of Additional Protocol I.

° This customary rule is reflected in Article 57(2)(c) of Additional Protocol I, which states that “effective advance

warning shall be given of attacks which may affect the civilian population, unless circumstances do not permit.”
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invite condemnation of Israel rather than of its own inhumanity. In any event, the IDF does
not assume that there are no civilians in areas or sites where advance warnings had been
given: strikes in such locations, too, are conducted in accordance with LOAC, including the
principles of distinction, proportionality and precautions in attack.

= In addition, the IDF has designated a ‘humanitarian zone’ in the southwestern part of
Gaza, where international agencies are working to provide assistance and to which many relief
supplies coming in through Egypt have been directed.

5. The Humanitarian Situation

= Israel wishes no harm to civilians and is committed to addressing the humanitarian needs of
those suffering as a result of Hamas’s brutality and instigation of these hostilities.

= It is not possible to effectively respond to the humanitarian situation in Gaza without
appreciating that the greatest humanitarian threat to Palestinians in Gaza is that they live
under the control of a brutal terrorist regime that has shown no regard for their well-
being, used its resources for massive military buildup and attacks, and has systematically
taken for itself the aid designated for the civilian population.

= Prior to the barbaric Hamas attacks of October 7, and despite significant challenges,
Israel worked, together with other stakeholders, to improve the socio-economic situation
of the civilian population in Gaza, including by allowing the entrance into Israel of almost
20,000 Gazan workers per day; operating border crossings; transferring tons of goods into
Gaza; and facilitating exports from Gaza. The humanitarian situation has significantly
deteriorated as a result of the attacks of October 7, including due to Hamas’s fire on supply
lines and border crossings, its exploitation of supplies destined for civilian use, and its
hoarding of supplies (such as fuel) for military purposes.

= Under LOAC, parties to an armed conflict are required to allow and facilitate access of
consignments of supplies essential for the survival of the civilian population if the civilian
population is not adequately provided with such supplies.*® This obligation is subject under

10 In this regard, see Article 23 of the Fourth Geneva Convention, Article 70 of Additional Protocol 1, and Article
18(2) of Additional Protocol Il. Article 23 states that:

“Each High Contracting Party shall allow the free passage of all consignments of medical and hospital stores
and objects necessary for religious worship intended only for civilians of another High Contracting Party, even
if the latter is its adversary. It shall likewise permit the free passage of all consignments of essential foodstuffs,
clothing and tonics intended for children under fifteen, expectant mothers and maternity cases.
The obligation of a High Contracting Party to allow the free passage of the consignments indicated in the
preceding paragraph is subject to the condition that this Party is satisfied that there are no serious reasons for
fearing:
(a) that the consignments may be diverted from their destination,
(b) that the control may not be effective, or
(c) that a definite advantage may accrue to the military efforts or economy of the enemy through the substitution
of the above-mentioned consignments for goods which would otherwise be provided or produced by the enemy
or through the release of such material, services or facilities as would otherwise be required for the production
of such goods.
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LOAC to important conditions, including that there are no serious reasons for fearing that the
consignments will be diverted from their civilian destination or otherwise provide a definite
advantage to the enemy’s military efforts.

= A designated Israeli unit (COGAT) closely monitors the humanitarian situation and the
needs of the civilian population in Gaza, and coordinates humanitarian activities with relevant
international actors and agencies. An increasing number of trucks carrying water, food,
medical equipment, and hygiene supplies have been passing into Gaza through the Rafah
Crossing between Gaza and Egypt, after security checks. Israel is continuously working with
third parties to allow for the provision of additional aid, and to further increase the scale and
pace of such assistance, while ensuring that it reaches the civilian population and is not diverted
by Hamas. Israel is doing so even though Hamas possesses many essential supplies which it is
deliberately withholding from its civilians, and that some of the consignments entering Gaza
include supplies that are not currently lacking.

= As indicated, inter alia, by the entrance of supplies into Gaza through the Rafah Crossing and
the provision of water from Israel to Gaza, a matter of fact and law there is no ‘siege’ on Gaza
(even though a siege on enemy forces is not unlawful under international law subject to certain
safeguards, as is also evident from the military manuals of various states).

= Currently, massive stockpiles of fuel, medical, and other supplies, all designated for hospitals
and general civilian use, have been hoarded by Hamas and used to sustain its military
operations and attacks on Israel (UNRWA has publicly stated recently that Hamas stole tens
of thousands of liters of fuel from its warehouses). Genuine concern for the humanitarian
situation must include an unequivocal demand from Hamas to release the reserves it is
denying the civilian population, and ensuring that effective mechanisms are in place so that
humanitarian assistance reaches its intended civilian destination and is not sustaining the
terrorists that are endangering both Israeli and Palestinian lives.

= At all times, addressing the legal and practical challenges of humanitarian assistance in these
exceptional circumstances requires accurate knowledge of the facts, including that Hamas fire
has damaged 9 out of 10 electricity lines coming from Israel (which supply about 50% of the
electricity in Gaza, the rest being produced locally); that on October 7 Hamas attacked and
significantly damaged the main crossing for Palestinian civilians into Israel (through which,
prior to October 7, almost 20,000 Gazan workers passed daily), killing and abducting Israeli
personnel; that in recent years Israel has facilitated the installation of alternative energy
sources (such as solar panels) for most essential services in Gaza; that 90% of Gaza’s water
does not ordinarily come from Israel; and that Israel still supplies water to Gaza (including by
fixing pipes damaged by Hamas fire). Israel remains committed to ensuring and expanding
access to humanitarian assistance by Palestinian civilians, but international law does not require
it to do so in a manner that enables that assistance to be diverted or exploited so as to sustain
Hamas’s capabilities to attack Israel and its citizens.

The Power which allows the passage of the consignments indicated in the first paragraph of this Article may
make permission conditional on the distribution to the persons benefited thereby being made under the local
supervision of the Protecting Powers.
Such consignments shall be forwarded as rapidly as possible, and the Power which permits their free passage
shall have the right to prescribe the technical arrangements under which such passage is allowed.”
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6. Expansion of Ground Activities

= The expansion of the IDF’s ground activities has a clear military purpose: to reach the heart
of Hamas’s military activity and assets, which are systematically and unlawfully embedded
within urban areas, including within and underneath civilian infrastructure. This cannot be
achieved by aerial operations only. The ground activities are temporary and are solely
intended to contribute to the overall aim of rescuing the hostages and destroying Hamas’s
capability to carry out attacks.

= During its ground activities, the IDF is encountering fierce fighting with Hamas and other
terrorists, who deliberately use the urban terrain and the civilian population to frustrate
IDF operations and exploit unintended civilian harm for propaganda purposes. Civilian sites
are being used by Hamas for sniper posts, intelligence gathering, launching anti-tank fire, and
hiding tunnel shafts for purpose of killing and kidnapping more Israeli soldiers. Many houses
and roads are booby-trapped. Vast tunnels and bunkers lie under entire neighborhoods, and
command centers are located under specially protected sites such as hospitals. The fighting is
made even more difficult given that Hamas exploited the advance notices given by the IDF to
Gazan civilians in order to prepare ambushes and defenses. IDF soldiers are contending with
these challenges in their mission to rescue the hostages and defeat Hamas, and are using force
in a dense urban area, including for force protection. In furtherance of this mission, IDF soldiers
have been killed and wounded.

7. Lessons Learned and Allegations of Misconduct

= The IDF has in place robust and independent mechanisms for reviewing its conduct,
implementing lessons learned, improving its practices and procedures, and examining
investigating allegations of misconduct. These mechanisms are subject to review by Israel’s
Attorney General as well as Israeli courts, including the Supreme Court. Naturally, examining
individual incidents occurring during largescale and intensive hostilities is challenging, and
obtaining a full factual picture can be difficult and may take time.

= Civilian harm is not of itself indicative of misconduct, as even the most carefully planned
and lawful military operations might put civilians at risk, especially in cases of intense
urban warfare. Tragic outcomes do not in and of themselves point to unlawful conduct.

= The Al-Ahli hospital incident serves as a clear reminder that great caution should be
exercised in attributing responsibility for incidents without evidence, especially on the
basis of statements made by Hamas organs, which have a documented record of
fabricating allegations and must not be considered a reliable source. Following the blast at
the hospital compound, the Hamas Ministry of Health immediately blamed Israel for the attack
and the killing and wounding of over 500 people. This allegation was reported in numerous
media outlets without it being made clear that it was unverified, leading to worldwide violent
incidents of unwarranted protest against Israel and the cancellation of an international summit
intended to discuss humanitarian aid to Gaza. The IDF subsequently proved that the blast was
the result of a rocket misfired by the Islamic Jihad, which landed in the hospital parking lot and
apparently caused far less casualties than was claimed. Independent assessments by other
intelligence agencies confirmed this account.
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= Hamas has a documented practice of inflating and distorting casualty figures. For
example, Hamas does not distinguish between militants and civilians in its reporting, nor
does it declare which casualties were a result of Hamas’s own fire. Hamas’s disinformation
is not limited to Palestinian casualties: Hamas leadership figures have even stated in
international media interviews that no Israeli civilians were killed by Hamas on October 7,
despite releasing in Arab channels propaganda videos taken by Hamas militants clearly
documenting the systematic and wanton murdering of civilian women, children, and men. No
Hamas official, or any entity controlled by Hamas or subject to Hamas intimidation, can
be relied upon as a trustworthy source.

**k*
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ANNEX 3

ADDITIONAL RESOURCES ON FACTS AND LAW

Updated to November 2, 2023

Factual updates on the hostilities - https://www.idf.il/en/mini-sites/idf-newsletter-daily-
summaries-of-the-hamas-israel-war/

Statements by Israeli officials on Israel’s commitment to international law -
https://x.com/israelmfa/status/1715795987745153041?s=51&t=0z_ejRvgqga-PjfOjVxYh7g

Visual evidence of the October 7 attacks (official; warning, disturbing images) -
https://drive.google.com/file/d/1mIbMIU9aW8uc-
DZUYXA2XrxWbXR8qgz3o/view?usp=drive_link

Interactive map detailing the October 7 attacks (unofficial) - www.oct7map.com

Survivor testimonies (unofficial) - https://www.instagram.com/survived.to.tell/ and
https://www.october7.org/

Visual records of the October 7 attacks (unofficial; warning, disturbing images)
https://t.me/s/southfirstresponders

IDF Conduct in Accordance with LOAC (2014 Gaza Conflict)
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Chapter VI

Hamas  Violations of International Law (2014 Gaza  Conflict)
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Chapter IV

IDF Mechanism for Examination and Investigation of Misconduct (2014 Gaza Conflict)
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Chapter VII

Assessing Palestinian Fatality Figures (2014 Gaza Conflict)
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Annex.
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Conflit Hamas-Israél 2023 : Aspects Juridiques Clés

A jour au 2 Novembre 2023

Cette note présente un apercu des principaux aspects juridiques des hostilités déclenchées par
les horribles attaques perpétrées contre Israél le 7 octobre 2023, attaques qui choquent de par
leur brutalité et leur mépris pour [’humanité fondamentale. Israél s'est engagé a délivrer les
otages détenus a Gaza et a défendre ses citoyens et son territoire conformément aux obligations
d’un Etat de droit et ce, alors qu'il est confronté & un ennemi qui méprise autant le droit que
la vie humaine. Les circonstances sur le terrain sont en constante évolution et il existe une
désinformation générale et parfois delibérée quant au droit et aux faits. Toute analyse
juridique qui se veut sérieuse doit absolument se fonder sur les regles juridiques applicables a
la situation en cause, et sur un reécit fiable des faits auxquels ces regles juridiques s'appliquent.
A cette, fin, la présente note fournit le contexte factuel et juridique important.t

= Ledroit applicable.

Le cadre juridique régissant les hostilités est le droit des conflits armés (DCA), également
appelé droit international humanitaire (DIH), en particulier ses regles régissant la conduite des
hostilités.

= Le Hamas et le Jihad Islamique continuent d’attaquer Israél, de détenir des otages et
de commettre des crimes de guerre et des crimes contre I’humanité.

Les attaques brutales perpétrées par des groupes terroristes Palestiniens le 7 octobre et depuis
lors constituent a I’évidence de graves violations du droit international, et emportent souvent
la qualification de crimes de guerre et de crimes contre I’humanité.

Elles comprennent le massacre de plus de 1400 Israéliens et ressortissants étrangers, des
blessures infligées a plus de 5500 personnes, des actes généralisés de torture et de mutilation,
de personnes brllées vives, des décapitations, des viols et des violences sexuelles, des
mutilations de cadavres, I'enlévement d'au moins 247 otages (y compris des nourrissons, des
familles entiéres, des personnes handicapées et des survivants de I'Holocauste), le tir sans
discrimination de milliers de roquettes et I'utilisation de civils Palestiniens comme boucliers
humains.

Certains de ces crimes peuvent également constituer un génocide, car ils sont perpétrés dans «
I’intention de détruire, en tout ou en partie, un groupe national, ethnique, racial ou religieux »,
dans la poursuite du programme génocidaire déclaré du Hamas.

Israél continue de faire face a des tirs sans discrimination de roquettes depuis Gaza et a des
tentatives répétées d'infiltration dans son territoire, visant a assassiner davantage d'Israéliens.
Tout cela se produit alors que les otages kidnappés par le Hamas sont toujours sans

1 Ce document a été préparé pendant le cours d'hostilités en constante évolution et ne doit pas étre considéré
comme une présentation exhaustive des positions d’Israél concernant la situation juridique et factuelle.
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communication avec le monde extérieur, et que le CICR n'a toujours pas pu entrer en contact
avec eux ou les visiter.

= Le droit et I’obligation d’Israél de se défendre.

En termes relatifs, compte tenu de la population israélienne, I’attaque lancée le 7 octobre
équivaut a plusieurs attentats du 11 septembre. Israél a non seulement le droit mais I'obligation
de défendre ses citoyens et son territoire, en prenant toutes les mesures Iégitimes afin de faire
libérer les otages et neutraliser la menace qui pese sur le pays. Cette menace est a la fois grave
et immédiate. Certaines communautés israéliennes sont situées a quelques metres de la
frontiére et des centaines de milliers d’Israéliens vivent a quelques kilométres seulement de
Gaza. Le 7 octobre, le Hamas et le Jihad Islamique ont pénétré encore plus loin sur le territoire
israélien, notamment a Sderot, qui compte plus de 20000 habitants. La quasi-totalité du
territoire d’Isra€l est a la portée des roquettes du Hamas. Dans ces circonstances, Israél a le
droit et le devoir de prendre des mesures visant a priver le Hamas et les autres groupes
terroristes de Gaza de leur capacité d'attaque de ses citoyens et de son territoire.

Israél est a la fois aux prises avec des attaques et des menaces continues provenant d'autres
Etats et de groupes terroristes, notamment de I'lran et de ses intermédiaires tels que le
Hezbollah. Des centaines de roquettes, de missiles et de drones ont été tirés sur Israél depuis le
Liban et la Syrie, en violation du droit international général ainsi que de la Résolution 1701
(2006) du Conseil de Sécurité des Nations Unies et de I'Accord de Désengagement Israél-Syrie
de 1974.

Israél a répondu a ces attaques et a fait évacuer des communautés entiéres du nord d'Israél, afin
de protéger leur sécurité. Plusieurs missiles balistiques et drones armés ont également été
lancés sur Israél depuis le Yémen. Ces attaques continues pourraient a tout moment entrainer
des hostilités encore plus larges.

= L’engagement d’Israél envers le droit international.

Malgre la brutalité inimaginable du Hamas et son mépris pour la vie humaine, qu’elle soit
Israélienne ou Palestinienne, et le mépris du Hamas pour le droit, Israél est déterminé a mener
ses opérations militaires conformément au droit international, comme 1’ont affirmé a plusieurs
reprises les hauts dirigeants politiques et militaires israéliens.

Israél a intégré le DCA dans tous les aspects de ses opérations militaires a travers une formation
juridique, des procédures et des plans opérationnels, des conseils juridiques opérationnels
continus et des mécanismes d'enquéte rigoureux et indépendants pour répondre aux allégations
de mauvaise conduite de Tsahal.

Le Bureau du Procureur Général d’Israél fournit des conseils permanents en matiere de droit
international au Cabinet et au Gouvernement, et la Cour Supréme d’Israél a compétence pour
exercer un contréle judiciaire, y compris pendant les hostilités.
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= Toute proposition d'équivalence morale entre Israél et les organisations terroristes est
ignoble.

L'analyse sérieuse des opérations israéliennes ne peut ignorer le contexte crucial des attaques
en cours, ainsi que la nature des ennemis et I’ampleur de la menace a laquelle Isra€l est
confronté sur de multiples fronts.

Une telle analyse doit forcément rejeter toute équivalence morale entre ceux qui se défendent
contre le terrorisme et ceux qui le commettent; entre un Etat dont le respect du droit sous-tend
ses opérations militaires et un groupe terroriste qui défie ouvertement le droit; entre Tsahal, qui
vise @ minimiser les dommages causés aux civils, et les groupes terroristes qui ciblent
délibérément les civils israéliens tout en considérant les civils Palestiniens, perversement,
comme des biens remplacables et en les utilisant comme boucliers humains.

= L'importance des faits.

Pour effectuer une évaluation juridique, il importe de d'apprécier de fagon précise et fiable non
seulement le droit, mais également les faits. Compte tenu de la réalité dynamique et complexe
des hostilités et des tentatives délibérées du Hamas et d’autres acteurs de déformer ou de
fabriquer les faits, il est essentiel de faire preuve de prudence et d’éviter de porter des jugements
hétifs, comme ce fut malheureusement le cas lors de I’incident de 1’hopital Al-Ahli.

Les déclarations du Hamas et d’autres groupes terroristes, y compris celles des organes dirigés
par le Hamas, tels que le « Ministére de la Santé », ou celles de personnalités soumises au
contréle ou a I’intimidation du Hamas, ne peuvent en aucun cas étre utilisées comme références
ou sources fiables.

» Principes clés régissant les opérations militaires israéliennes :
Distinction :

Israél opére contre le Hamas et d’autres groupes terroristes a Gaza, et non contre la population
civile. Il dirige ses attaques uniquement vers des objectifs militaires et ne vise aucunement a
infliger une « punition collective ».

Conformément au DCA, et surtout compte tenu de la stratégie illégale du Hamas consistant a
intégrer systématiquement ses activités et ses moyens militaires dans des zones peuplées (y
compris des batiments résidentiels et commerciaux, des lieux de culte et des hdpitaux), de
nombreux biens civils en apparence peuvent devenir des cibles 1égitimes.

Le DCA prévoit en outre que les militants du Hamas qui ne se distinguent pas de la population
civile constituent des cibles légitimes, tout comme les civils prenant directement part aux
hostilités.
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En conséquence, on ne peut conclure qu’une attaque était illégale en se fiant seulement sur le
fait qu'étaient visés des « civils » ou des « biens civils » en apparence.

Proportionnalité :

En vertu du DCA, une attaque contre une cible militaire doit étre conforme a la régle de
proportionnalité, selon laquelle il est interdit de mener une attaque lorsque les dommages
incidents et prévisibles comme les pertes de vies civiles, les blessures infligées a des civils ou
les dommages causés aux biens civils seraient excessifs par rapport a I'avantage militaire
concret et direct attendu de l'attaque. Les avantages militaires recherchés par Tsahal incluent
la destruction des ressources militaires ennemies, le ciblage des militants, la dégradation et la
privation de la capacité de I'ennemi a commander et a contrdler ses opérations, la neutralisation
des tunnels souterrains et des infrastructures utilisées a des fins militaires et la privation de
positions (telles que les tireurs d'élite, les postes antichars et de surveillance) qui mettent en
danger les forces terrestres de Tsahal. Chacun de ses objectifs contribue a 1’objectif global
d’assurer la libération des otages et de supprimer la capacité du Hamas a attaquer Israél et ses
citoyens.

Le DCA prévoit qu’une évaluation de la proportionnalité est basée sur le jugement du
commandant militaire au moment de I’attaque, et non sur une analyse a posteriori : le test est
axe sur la conduite et non sur les résultats.

En droit, les pertes civiles ou les dommages causés aux biens de caractére civil, bien que
tragiques, ne permettent pas en soi d'en arriver a une conclusion quelconque quant a la
proportionnalité d'une attaque. Pour ce faire, il importe d'avoir une analyse éclairée du
préjudice civil prévisible et de I’avantage militaire escompté au moment de 1’attaque.

Précautions et atténuation des dommages causés aux civils :

En vertu du DCA, les parties a un conflit doivent, lorsqu'elles menent des attaques, prendre les
précautions réalisables dans les circonstances opérationnelles pour minimiser les morts ou les
blessés civils ainsi que les dommages aux biens civils. Conformément a ce principe, Tsahal
emploie diverses mesures de précaution lorsque les circonstances opérationnelles le
permettent, notamment en donnant des avertissements préalables et en présélectionnant les
armes et munitions. Tentant d’atténuer les pertes civiles, Tsahal a en outre appelé a plusieurs
reprises les civils a évacuer temporairement le nord de Gaza, ou des hostilités plus intenses
sont attendues, vers le sud, ou 1’aide est ¢galement plus disponible. Le Hamas a cherché a
empécher par la force les civils de quitter les zones d’hostilités afin d’exploiter de manicre
inexcusable les pertes civiles et d’entraver les activités opérationnelles de Tsahal.
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Assistance humanitaire :

En vertu du DCA, les parties a un conflit armé sont tenues d'autoriser et de faciliter l'acces aux
envois de fournitures essentielles a la survie de la population civile, si la population civile ne
recoit pas ces fournitures de maniere adéquate.

Cette obligation est soumise a des conditions importantes selon le DCA. Notamment, I'absence
de raison sérieuse de craindre que les envois soient détournés de leur destination civile, ou
qu’ils octroient d'une maniere quelconque un avantage certain aux efforts militaires de
I’ennemi.

Isra€l ne souhaite aucun mal aux civils et s’engage a répondre aux besoins humanitaires de
ceux qui souffrent de la brutalité du Hamas et de I’instigation de ces hostilités. Une unité
israélienne désignée (COGAT) surveille de pres la situation humanitaire et les besoins de la
population civile a Gaza, et coordonne les activités humanitaires avec les acteurs et agences
internationaux concernés.

En outre, Israél facilite I'entrée de cargaisons et d'aide supplémentaire & Gaza en provenance
d'Egypte et s'efforce d'augmenter considérablement cette aide. Israél agit ainsi alors méme que
le Hamas posséde de nombreuses fournitures essentielles qu'il refuse délibérément a ses civils,
et que certains des envois entrant a Gaza comprennent des fournitures qui ne manquent pas
actuellement.

Pour répondre efficacement & la situation humanitaire & Gaza, il est impératif de reconnaitre
que la plus grande menace humanitaire pour les Palestiniens de Gaza réside dans le fait qu'ils
vivent depuis des années sous le contr6le d'une organisation terroriste génocidaire qui ne se
soucie pas de leur bien-étre, vole systématiquement l'aide internationale et fait entrer
clandestinement des armes via cette aide, afin de faire avancer ses propres objectifs terroristes.

De vastes provisions de carburant, de fournitures médicales et autres fournitures, tous destinés
aux hoépitaux et a l'usage civil en général, ont été subtilisées et stockées par le Hamas, qui les
utilise pour soutenir ses opérations militaires et ses attaques contre Israél. D'ailleurs, 'TUNRWA
a récemment déclaré publiqguement que le Hamas a volé des dizaines de milliers de litres de
carburant de ses entrepdts. La sincére préoccupation concernant la situation humanitaire doit
donc se traduire par un appel sans équivoque au Hamas de libérer les réserves qu'il nie a la
population civile, ainsi que par la mise en place de mécanismes efficaces afin de veiller a ce
que l'aide humanitaire soit acheminée a la population civile tel que prévu, et ne soutienne pas
les terroristes qui mettent en péril la vie des Israéliens et des Palestiniens.

Afin de relever les défis juridiques et pratiques de I'aide humanitaire dans ces circonstances
exceptionnelles, il est toujours important de maitriser les faits précis. Notamment :

- Les tirs du Hamas ont endommagé 9 lignes électriques sur 10 en provenance d'lsraél.
Ces lignes fournissaient environ 50 % de I'électricité a Gaza, le reste étant produit
localement.
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- Le 7 octobre, le Hamas a attaqué et endommagé considérablement le principal passage
des civils palestiniens vers Israél (par lequel passaient quotidiennement prés de 20000
travailleurs de Gaza), tuant et enlevant du personnel israélien.

- Ces dernieres années, Israél a facilité l'installation de sources d'énergie alternatives
(telles que des panneaux solaires) pour la plupart des services essentiels a Gaza.

- 90% de I'eau de Gaza ne vient habituellement pas d'Israél.

- lIsraél continue de fournir de I'eau a Gaza (notamment en réparant les canalisations
endommagées par les tirs du Hamas).

Israél demeure engagée a garantir et a élargir I'acces des civils Palestiniens a I'aide humanitaire.
Cela dit, le droit international n'exige pas qu'lsraél agisse de maniére telle que cette aide puisse
étre détournée ou exploitée pour soutenir les capacités du Hamas et lui permettre d'attaquer
Israél et ses citoyens.

*kkk

Pour plus de détails, voir ci-joint :

ANNEXE 1 : Les Attaques et Menaces contre Israél — Autres Détails [Anglais]
ANNEXE 2 : Aspects Juridiques du Conflit Hamas-Israél 2023 [Anglais]
ANNEXE 3 : Ressources Supplémentaires sur les Faits et le Droit [Anglais]
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Conflicto Israel- Hamas 2023: Aspectos Legales Clave

Actualizado Noviembre 2, 2023

Este documento ofrece una vision general de los aspectos legales clave de las hostilidades
desencadenadas por los horribles ataques perpetrados contra Israel el 7 de octubre de 2023,
que fueron horrorosos por su brutalidad y su desprecio por la humanidad basica. Israel esta
comprometida a traer de vuelta a casa a los rehenes retenidos en Gaza y a defender a sus
ciudadanos y su territorio de manera compatible con el Estado de Derecho, a pesar de
enfrentarse a un enemigo con el mismo desdenio por la ley que por la vida humana. Las
circunstancias en el terreno son dinamicas y existe una desinformacion generalizada —y a
veces deliberada— sobre la ley y los hechos. Cualquier analisis juridico serio debe basarse en
las normas juridicas aplicables a la situacion y en una explicacion fiable de los hechos a los
que se aplican esas normas juridicas. Este documento proporciona un contexto factico y legal
importante para este propdésito.*

= La Ley Aplicable. EI marco juridico applicable que rige estas hostilidades es el Derecho de
Conflicto Armado (LOAC), tambien conocido como Derecho International Humanitario. En
particular las normas que regulan la conduccion de las hostilidades.

= Hamas y la Jihad Islamica contintan atacando a Israel, tomando rehenes y cometiendo
crimenes de guerra y crimenes contra la humanidad. Los salvajes ataques perpetrados por
grupos terroristas palestinos el 7 de octubre, constituyen desde entonces incuestionablemente
graves violaciones del derecho internacional, que a menudo equivalen a crimenes de guerra 'y
crimenes contra la humanidad. Incluyen la masacre de mas de 1.400 israelies y ciudadanos
extranjeros, las heridas a mas de 5.500, extensos actos de tortura y mutilacién, quema viva,
decapitacion, violacion y violencia sexual, mutilacion de cadaveres, secuestro de al menos 247
rehenes (incluidos nifios, familias enteras, personas con discapacidad y sobrevivientes del
Holocausto), el lanzamiento indiscriminado de miles de cohetes y el uso de civiles palestinos
como escudos humanos. Algunos de estos crimenes también pueden constituir genocidio, ya
que se llevan a cabo con la “intencion de destruir total o parcialmente a un grupo nacional,
étnico, racial o religioso” en cumplimiento de la agenda genocida declarada de Hamas. Israel
sigue enfrentando lanzamientos indiscriminados de cohetes desde Gaza y repetidos intentos de
infiltrarse en Israel para asesinar a mas israelies, mientras que los rehenes tomados por Hamas
siguen sin visitas del Comite International de la Cruz Roja (ICRC) ni comunicacién con el
mundo exterior.

» El derecho y la obligacion de Israel de defenderse. En términos relativos, teniendo en
cuenta el tamafio de la poblacion de Israel, el alcance del ataque lanzado el 7 de Octubre es
equivalente a varias veces los ataques del 11 de Septiembre. Israel tiene el derecho, y de hecho
la obligacion, de defender a sus ciudadanos y su territorio adoptando todas las medidas
legitimas para asegurar la liberacion de los rehenes y neutralizar la amenaza que enfrenta. Esta
amenaza es grave e inmediata: algunas comunidades israelies se encuentran a metros de la

*Este documento fue preparado durante las hostilidades dindmicas en curso y no debe considerarse como una
presentacién completa y exhaustiva de las posiciones de Israel con respecto a la situacion juridica y factica.
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frontera y cientos de miles de israelies viven a kildbmetros de Gaza. EI 7 de octubre, Haméas y
la Jihad Islamica penetraron profundamente en territorio israeli, incluido hasta Sderot, que tiene
una poblacion de mas de 20.000 habitantes; casi todo Israel permanece dentro del alcance de
los cohetes de Hamés. En estas circunstancias, Israel tiene el derecho y la obligacion de actuar
para negar a Hamas y otros grupos terroristas en Gaza la capacidad de seguir atacando a sus
ciudadanos y su territorio.

Israel se enfrenta simultaneamente a ataques y amenazas constantes que emanan de otros paises
y grupos terroristas, incluidos Irdn y proxies iranies como Hezbollah. Se han disparado cientos
de cohetes, misiles y aviones no tripulados contra Israel desde el Libano y Siria, en violacion
del derecho internacional, asi como de la Resolucion 1701 del Consejo de Seguridad de la ONU
(2006) y el Acuerdo de Separacion entre Israel y Siria de 1974, respectivamente. Israel esta
respondiendo a estos ataques y ha evacuado comunidades enteras del norte de Israel por su
seguridad. También se han lanzado multiples misiles balisticos y drones armados contra Israel
desde Yemen. Estos continuos ataques podrian en cualquier momento conducir a hostilidades
aun mayores.

= El compromiso de Israel con el derecho internacional. A pesar de la inimaginable
brutalidad de Hamas y su desprecio por la vida humana —ya sea israeli o palestina—y por la ley,
Israel estd comprometida a llevar a cabo sus operaciones militares de conformidad con el
derecho internacional, como lo han afirmado repetidamente los altos dirigentes politicos y
militares de Israel. Israel ha incorporado el LOAC en todos los aspectos de sus operaciones
militares a través de capacitacion juridica, procedimientos y planes operativos, asesoramiento
juridico operativo continuo y mecanismos de investigacion solidos e independientes para
abordar las acusaciones de faltas de las FDI. La Procuraduria General de Israel proporciona
asesoramiento permanente en materia de derecho internacional al Gabinete y al Gobierno, y la
Corte Suprema de Justicia de Israel tiene competencia para ejercer supervision judicial, incluso
durante las hostilidades.

= Sugerir una equivalencia moral entre Israel y las organizaciones terroristas es
repugnante. Cualquier analisis sélido de las operaciones israelies no puede evitar el contexto
crucial de los ataques en curso, asi como la naturaleza de los enemigos y el alcance de la
amenaza que Israel enfrenta en maltiples frentes. Debe rechazarse cualquier equivalencia moral
entre quienes se defienden del terrorismo y quienes lo perpetran; entre un Estado cuyo
compromiso con la ley sustenta sus operaciones militares y un grupo terrorista que desafia
abiertamente la ley; entre las FDI, que buscan minimizar el dafio a civiles, y los grupos
terroristas que atacan deliberadamente a civiles israelies mientras ven perversamente a los
civiles palestinos como prescindibles y los utilizan como escudos humanos.

» Los hechos importan. Una evaluacion juridica solida requiere una apreciacion precisa y
confiable no solo de la ley, sino también de los hechos. Dada la realidad dindmica y compleja
de las hostilidades y los intentos deliberados de Hamaés y otros actores de tergiversar o inventar
los hechos, es fundamental actuar con cautela y evitar apresurarse a emitir juicios, como
lamentablemente ocurri6 en relacion con el incidente del hospital Al-Ahli. Las declaraciones
de Hamas y otros grupos terroristas, incluidos los dérganos dirigidos por Hamas, como el
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“Ministerio de Salud”, o de figuras sujetas a control o intimidacion de Hamads, no pueden en
ningun caso utilizarse como referencia o fuente fiable.

» Principios clave que rigen las operaciones militares israelies:

Distincidn: Israel esta operando contra Hamas y otros grupos terroristas en Gaza, no
contra la poblacion civil. Dirige sus ataques Unicamente contra objetivos militares y de ninguna
manera aplica “castigo colectivo”. De conformidad con el LOAC, y especialmente dada la
estrategia ilegal de Hamas de incrustar sistematicamente su actividad y sus activos militares en
zonas pobladas (incluidos edificios residenciales y comerciales, lugares de culto y hospitales),
muchos objetos aparentemente civiles pueden convertirse en objetivos legitimos. EI LOAC
establece que los militantes de Haméas que no logran distinguirse de la poblacion civil son
objetivos legitimos, al igual que los civiles que participan directamente en las hostilidades. En
consecuencia, no se puede concluir por el mero hecho de que se haya atacado a aparentes
“civiles” u “objetos civiles”, que un ataque fue ilegal.

Proporcionalidad: Segun el LOAC, un ataque contra un objetivo militar debe cumplir
con la regla de proporcionalidad, segun la cual esta prohibido llevar a cabo un ataque cuando
la pérdida incidental esperada de vidas civiles, lesiones a civiles o dafios a bienes civiles seria
excesivo en relacién con la ventaja militar concreta y directa que se espera del ataque. Las
ventajas militares que buscan las FDI incluyen la destruccion de activos militares enemigos,
atacar a militantes, degradar y denegar la capacidad del enemigo para comandar y controlar
operaciones, neutralizar tuneles subterraneos e infraestructura utilizada con fines militares y
denegar posiciones (como francotiradores, antitanques y puestos de vigilancia) que ponen en
peligro a las fuerzas terrestres de las FDI, todo lo cual contribuye al objetivo general de
asegurar la liberacion de los rehenes y eliminar la capacidad de Hamas de atacar a Israel y a
sus ciudadanos. EI LOAC establece que una evaluacion de proporcionalidad se basa en el juicio
del comandante militar en el momento del ataque, no a posteriori: la prueba esta orientada a la
conducta, no a los resultados. Como cuestion de derecho, las victimas civiles o los dafios a
bienes de caracter civil, aunque tragicos, no por si solos permiten llegar a una conclusion con
respecto a la proporcionalidad sin una evaluacion informada tanto del dafio civil previsto como
de la ventaja militar prevista en el momento del ataque.

Precauciones y mitigacion de dafios a civiles: Segun el LOAC, al realizar ataques, las
partes en un conflicto deben tomar precauciones que sean factibles segun las circunstancias
operativas para minimizar las muertes o lesiones de objetivos civiles, asi como los dafios a
bienes de carécter civil. En consecuencia, las FDI emplean diversas medidas de precaucion,
cuando esto es practicamente possible y dadas las circunstancias operativas, incluidas
advertencias anticipadas y al momento de elegir armas y municiones. Ademas, en un intento
de mitigar el dafio a los civiles, las FDI han pedido repetidamente a los civiles que evacuen
temporalmente el norte de Gaza, donde se esperan hostilidades mas intensas, hacia el sur, donde
también hay mas ayuda disponible. Hamas ha tratado de impedir por la fuerza que los civiles
abandonen las zonas de hostilidades para explotar inaceptablemente las bajas civiles y
obstaculizar las actividades operativas de las FDI.

Asistencia humanitaria: Segun el LOAC, las partes en un conflicto armado deben
permitir y facilitar el acceso de envios de suministros esenciales para la supervivencia de la
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poblacion civil si ésta no recibe adecuadamente dichos suministros. Esta obligacion esta sujeta,
segun el LOAC, a condiciones importantes, entre ellas que no haya razones serias para temer
que los envios sean desviados de su destino civil o que de otro modo proporcionen una ventaja
definitiva a los esfuerzos militares del enemigo.

Israel no desea dafar a los civiles y esta comprometido a abordar las necesidades
humanitarias de quienes sufren como resultado de la brutalidad y la instigacion de estas
hostilidades por parte de Hamas. Una unidad israeli designada (COGAT) esta siguiendo de
cerca la situacion humanitaria y las necesidades de la poblacion civil en Gaza, y esta
coordinando actividades humanitarias con actores y agencias internacionales relevantes. Israel
esta facilitando la entrada de envios y ayuda adicional a Gaza desde Egipto y esta trabajando
para aumentar significativamente dicha asistencia. Israel lo esta haciendo a pesar de que Hamas
posee muchos suministros esenciales que deliberadamente retiene del alcance de sus civiles, y
que algunos de los envios que ingresan a Gaza incluyen suministros que actualmente no faltan.

No es posible responder eficazmente a la situacion humanitaria en Gaza sin reconocer
que la mayor amenaza humanitaria para los palestinos en Gaza es que han vivido durante afios
bajo el control de una organizacion terrorista genocida que no tiene en cuenta su bienestar, y
que ha robado sisteméaticamente ayuda internacional y ha contrabandeado armas dentro de
dicha ayuda, para promover sus propios objetivos terroristas. Hamas ha acaparado enormes
reservas de combustible, suministros médicos y otros suministros, todos ellos destinados a
hospitales y uso civil en general, y utilizado para sostener sus operaciones militares y ataques
contra Israel (recientemente el UNRWA ha declarado publicamente que Hamas robd decenas
de miles de litros de combustible de sus almacenes). La preocupacion genuina por la situacion
humanitaria debe incluir también una exigencia inequivoca de Hamas de liberar las reservas
que esta negando a la poblacion civil, y debe garantizar que existan mecanismos eficaces para
que la asistencia humanitaria llegue a su destino civil previsto y no sirva de sostén a los
terroristas que estan poniendo en peligro vidas tanto israelies como palestinas.

En todo momento, abordar los desafios legales y practicos de la asistencia humanitaria
en estas circunstancias excepcionales requiere un conocimiento preciso de los hechos, incluido
el hecho de que el fuego de Hamas ha dafiado 9 de cada 10 lineas eléctricas provenientes de
Israel (que suministran alrededor del 50% de la electricidad en Gaza, el resto se produce
localmente); que el 7 de octubre Hamas ataco y dafé significativamente el principal cruce de
civiles palestinos hacia Israel (por el que antes pasaban diariamente casi 20.000 trabajadores
de Gaza), matando y secuestrando a personal israeli; que en los ltimos afios Israel ha facilitado
la instalacion de fuentes de energia alternativas (como paneles solares) para la mayoria de los
servicios esenciales en Gaza; que el 90% del agua de Gaza normalmente no proviene de Israel;
y que Israel todavia suministra agua a Gaza (incluso reparando tuberias dafiadas por el fuego
de Hamas). Israel sigue comprometida a garantizar y ampliar el acceso de los civiles palestinos
a la asistencia humanitaria, aunque el derecho internacional no le exige que lo haga de una
manera que permita desviar o explotar esa asistencia para sostener la capacidad de Hamas de
atacar a Israel y a sus ciudadanos.

*kkk
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ADJUNTO

RECURSOS ADICIONALES SOBRE LOS HECHOS Y EL DERECHO
En ingles; Actualizado Noviembre 2, 2023

Informacién actualizada sobre las hostilidades - https://www.idf.il/en/mini-sites/idf-
newsletter-daily-summaries-of-the-hamas-israel-war/

Declaraciones de funcionarios israelies sobre el compromiso de Israel con el derecho
internacional - https://x.com/israelmfa/status/1715795987745153041?s=51&t=0z_ejRvgqga-

PifOjVxYh7g

Evidencia visual de los ataques del 7 de octubre (oficial; advertencia — imagenes
perturbadoras) https://drive.google.com/file/d/1mibMIU9aW8uc-
DZUYXAZXerbXR8qz3OIV|eW’)usp drive_link

Mapa interactivo que detalla los ataques del 7 de octubre (no oficial) - www.oct7map.com

Testimonios de sobrevivientes (no oficiales) - https://www.instagram.com/survived.to.tell/
and https://www.october7.org/

Registros visuales de los ataques del 7 de octubre (no oficiales; advertencia — imagenes
perturbadoras) - https://t.me/s/southfirstresponders

Conducta de las FDI de acuerdo con el LOAC (Conflicto de Gaza de 2014) -
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Capitulo VI

Violaciones del derecho internacional por parte de Hamas (Conflicto de Gaza de 2014) -
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Capitulo IV

Mecanismo de las FDI para el examen e investigacion de malas conductas (Conflcito de
Gaza de 2014) - https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Capitulo VII

Andlisis de las cifras palestinas de victimas mortales (Conflicto de Gaza de 2014) -
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Anexo.
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Conflito Hamas-Israel 2023: Principais Aspectos Juridicos

Atualizado até 2 de novembro de 2023

Este artigo oferece uma visdo geral dos principais aspectos juridicos das hostilidades
desencadeadas pelos ataques aterradores perpetrados contra Israel em 7 de outubro de 2023,
que foram assombrosos em sua brutalidade e afronta a mais basica humanidade. Israel esta
empenhado em trazer de volta os reféns mantidos em Gaza e em defender seus cidad&os e
territério de maneira consistente com o Estado de Direito internacional, apesar de enfrentar
um inimigo que demonstra completo desprezo pelo direito, assim como que pela vida humana.
As circunstancias no terreno sdo dinamicas, e ha desinformacdo generalizada, as vezes
deliberada, sobre o direito e os fatos. Qualquer andlise juridica séria deve se basear nas regras
juridicas aplicaveis a situacdo e em um relato confidvel dos fatos aos quais essas regras
juridicas se aplicam. Este artigo fornece um contexto factual e juridico importante para esse
fim.*

= O direito aplicavel. O regime juridico que rege as hostilidades é o direito dos conflitos
armados (Law of armed conflict ou LOAC na sigla em inglés), também conhecido como o
direito internacional humanitario (DIH), em particular suas regras que regulam a conducéo das
hostilidades.

= Hamas e Jihad Islamica continuam a atacar Israel, aprisionar reféns e cometer crimes
de guerra e crimes contra a humanidade. Os ataques selvagens perpetrados por grupos
terroristas palestinos em 7 de outubro, e desde entdo, inquestionavelmente constituem sérias
violacdes do direito internacional, muitas vezes configurando crimes de guerra e crimes contra
a humanidade. Eles incluem o massacre de mais de 1400 israelenses e cidadaos estrangeiros, o
ferimento de mais de 5500 pessoas, atos generalizados de tortura e mutilacdo, queima de
pessoas Vivas, decapitacdo, estupro e violéncia sexual, mutilacdo de cadaveres, o sequestro de
pelo menos 247 reféns (incluindo bebés, familias inteiras, pessoas com deficiéncia e
sobreviventes do Holocausto), o disparo indiscriminado de milhares de foguetes e o uso de
civis palestinos como escudos humanos. Alguns desses crimes podem também constituir
genocidio, uma vez que sdo cometidos com a "intencdo de destruir, no todo ou em parte, um
grupo nacional, étnico, racial ou religioso™, em conformidade com a agenda genocida declarada
do Hamas. Israel continua enfrentando o disparo indiscriminado de foguetes de Gaza e
tentativas repetidas de infiltracdo em Israel para matar mais israelenses, enquanto os reféns
mantidos pelo Hamas permanecem sem visitas do Comité Internacional da Cruz Vermelha
(CICV) ou comunica¢do com 0 mundo exterior.

= O direito e a obrigacéo de Israel de se defender. Em termos relativos, tendo em conta o
tamanho da populacdo de Israel, a amplitude do ataque langado em 7 de outubro equivale a
multiplas vezes os ataques de 11 de setembro de 2001. Israel tem o direito, e até mesmo a
obrigacdo, de defender seus cidadédos e territorio, tomando todas as medidas legitimas para
garantir a libertacdo dos reféns e neutralizar a ameaca que enfrenta. Essa ameaca é grave e
iminente: algumas comunidades israelenses ficam a poucos metros da fronteira, e centenas de
milhares de israelenses vivem a poucos quilémetros de Gaza. Em 7 de outubro, o Hamas e a

* Este artigo foi preparado durante hostilidades dindmicas em adamento, e ndo deve ser considerado como uma
apresentacdo complete e abrangente das posicOes de Israel relativas a situacéo juridica e factual.
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Jihad Islamica penetraram ainda mais no territorio israelense, incluindo na cidade de Sderot,
que tem uma populacdo de mais de 20.000 habitantes; quase todo Israel permanece ao alcance
dos foguetes do Hamas. Nessas circunstancias, Israel tem direito e é for¢ado a agir de forma a
suprimir do Hamas e outros grupos terroristas em Gaza a capacidade de continuar a atacar seus
cidadaos e territorio.

Israel estd enfrentanto simultdneamente ataques continuos e ameacas emanando de outros
Estados e grupos terroristas, incluindo o Ird e proxys iranianos como o Hezbollah. Centenas de
foguetes, misseis e drones foram disparados contra Israel do Libano e da Siria, em violacdo do
direito internacional geral, assim como da Resolucéo 1701 (2006) do Conselho de Seguranga
da ONU e do Acordo de Desengajamento entre Israel e Siria de 1974, respectivamente. Israel
esta respondendo a esses ataques, e evacuou comunidades inteiras do norte de Israel para sua
seguranca. Multiplos misseis balisticos e drones armados também foram langados contra Israel
do Iémen. Esses ataques continuos podem a qualquer momento levar a hostilidades ainda mais
amplas.

= Compromisso de Israel com o direito internacional. Apesar da brutalidade inimaginavel
do Hamas e de seu desprezo pela vida humana, seja israelense ou palestina, e pelo direito, Israel
esta comprometido em conduzir suas operacdes militares de acordo com o direito internacional,
conforme a alta lideranca politica e militar de Israel tem reiteradamente afirmado. Israel
incorporou 0 LOAC em todos os aspectos de suas operagdes militares por meio de instrucao
juridica, procedimentos operacionais e planos, consultoria juridica operacional continua e
mecanismos de investigacdo robustos e independentes para examinar alegacdes de ma conduta
das Forcas de Defesa de Israel (FDI). A Procuradoria-Geral de Israel fornece consultoria
continua de direito internacional ao Gabinete e ao Governo, e a Suprema Corte de Israel tem
jurisdicdo para exercer supervisdo judicial, inclusive durante as hostilidades.

= Sugerir uma equivaléncia moral entre Israel e organizacdes terroristas é repugnante.
Qualquer analise bem fundada das operacgdes israelenses ndo pode menosprezar o contexto dos
ataques em curso, bem como a natureza dos inimigos e a amplitude da ameaca que Israel
enfrenta em varias frentes. Tal anélise deve rejeitar qualquer equivaléncia moral entre aqueles
que se defendem do terrorismo e aqueles que o perpetram; entre um Estado cujo compromisso
com o direito ampara suas operacOes militares e um grupo terrorista que desafia abertamente o
direito; entre as FDI, que buscam minimizar os danos civis, e 0s grupos terroristas que visam
deliberadamente civis israelenses, enquanto perversamente veem o0s civis palestinos como
descartaveis e 0s usam como escudos humanos.

= Os fatos importam. Uma analise juridica bem fundada exige uma apreciacdo precisa e
confiavel ndo apenas do direito, mas também dos fatos. Dada a realidade dinamica e complexa
das hostilidades, e as tentativas deliberadas do Hamas e de outros atores de deturpar ou fabricar
os fatos, é fundamental agir com cautela e evitar julgamentos precipitados, como foi
infelizmente o caso em relagdo ao incidente do hospital Al-Ahli. Declaragdes do Hamas e de
outros grupos terroristas, incluindo os 6rgdos controlados pelo Hamas, como o "Ministério da
Saude", ou de personalidades sujeitas ao controle ou intimidacdo do Hamas, ndo podem de
forma alguma ser usadas como referéncia ou fonte confiavel.
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= Principios centrais que regem as operacdes militares israelenses:

Disting&o: Israel opera contra 0 Hamas e outros grupos terroristas em Gaza, e nao
contra a populacdo civil. Dirige seus ataques unicamente contra objectivos militares e nédo
pratica de forma alguma “punigdo coletiva”. Em consonancia com 0 LOAC, e especialmente
tendo em conta a estratégia ilegal do Hamas de incorporar sistematicamente a sua atividade
militar e os suas instalagdes em areas povoadas (incluindo edificios residenciais e comerciais,
locais de culto e hospitais), muitos objetos aparentemente civis podem tornar-se alvos
legitimos. O LOAC prevé ainda que os militantes do Hamas que deixam de distinguir-se da
populacdo civil sdo alvos legitimos, tal como os civis que participam diretamente das
hostilidades. Como resultado, ndo se pode concluir, do simples fato de aparentes “civis” ou
“objetos civis” terem sido atacados, que um ataque tenha sido ilegal.

Proporcionalidade: De acordo com o LOAC, um ataque contra um alvo militar deve
estar de acordo com a regra da proporcionalidade, segundo a qual é proibido realizar um ataque
quando a perda incidental prevista de vidas civis, ferimentos a civis ou danos a bens civis
seriam excessivos em relagcdo a vantagem militar concreta e direta que se espera do ataque. As
vantagens militares que as FDI buscam incluem a destruicdo de objetos militares inimigos, o
ataque a militantes, a degradacéo e negacdo da capacidade inimiga de comandar e controlar
operacdes, a neutralizacdo de tluneis subterraneos e infra-estruturas utilizadas para fins
militares, e a negacdo de posicdes (tais como postos de franco-atiradores, anti-tanque e de
vigilancia) que colocam em perigo as forcas terrestres das FDI, todos os quais contribuem para
0 objetivo geral de garantir a libertacdo dos reféns e eliminar a capacidade do Hamas de atacar
Israel e os seus cidaddos. O LOAC dispbe que uma avaliacdo da proporcionalidade deve se
basear na avaliacdo do comandante militar no momento do ataque, € ndo numa anélise
retrospectiva: o teste é orientado para a conduta e ndo para os resultados. Do ponto de vista
juridico, as vitimas civis ou 0s danos a objetos civis, embora tragicos, ndo permitem, por si s0,
uma conclusdo em relacéo a proporcionalidade sem uma avaliacdo informada tanto dos danos
civis esperados como da vantagem militar prevista no momento do ataque.

Precaucdes e mitigacdo de danos civis: De acordo com o LOAC, ao conduzirem
ataques, as partes de um conflito devem tomar precauc@es que sejam viaveis nas circunstancias
operacionais para minimizar a morte ou ferimento de civis, bem como os danos a bens civis.
Dessa forma, as FDI empregam varias medidas de precaucdo sempre que praticamente possivel
nas circunstancias operacionais, incluindo adverténcias prévias e na escolha de armas e
municdes. Na tentativa de mitigar os danos aos civis, as FDI tém, além disso, repetidamente
apelado aos civis para evacuarem temporariamente o norte de Gaza, onde se esperam
hostilidades mais intensas, e para o sul, onde a ajuda humanitaria também esta mais disponivel.
O Hamas tem procurado impedir a for¢a que os civis abandonem as areas de hostilidade, a fim
de explorar inescrupulosamente as vitimas civis e impedir as atividades operacionais das FDI.

Assisténcia humanitaria: De acordo com o LOAC, as partes de um conflito armado
sdo obrigadas a permitir e facilitar 0 acesso a remessas de suprimentos essenciais para a
sobrevivéncia da populacéo civil, caso a populacdo civil ndo receba adequadamente esses
suprimentos. Esta obrigacdo esta sujeita, nos termos do LOAC, a condi¢des importantes,
incluindo a de que ndo existem razdes sérias para temer que 0s provimentos sejam desviados
do seu destino civil ou que de outra forma proporcionem uma vantagem definitiva aos esforgos
militares do inimigo.
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Israel ndo deseja nenhum dano aos civis e esta empenhado em atender as necessidades
humanitarias daqueles que sofrem como resultado da brutalidade do Hamas e da instigacdo
destas hostilidades. Uma unidade israelense designada (o Coordenador das Atividades do
Governo nos Territorios, COGAT na sigla em inglés) monitora cuidadosamente a situacao
humanitaria e as necessidades da populacdo civil em Gaza e coordena as actividades
humanitarias com atores e agéncias internacionais relevantes. Israel trabalhar para facilitar a
entrada de suprimentos e assisténcia adicional do Egito para Gaza e para aumentar
significativamente essa assisténcia. Israel o faz, embora o Hamas possua muitos suprimentos
essenciais que nega deliberadamente aos seus civis, e embora algumas das remessas que entram
em Gaza incluam fornecimentos que efetivamente ndo estdo em falta.

Ndo € possivel responder eficazmente a situacdo humanitaria em Gaza sem
compreender que a maior ameaga humanitéria para os palestinos em Gaza é o fato de estarem
vivendo ha anos sob o controle de uma organizacao terrorista genocida, que nao se preocupa
com o0 seu bem-estar, e que tem sistematicamente roubado ajuda internacional e
contrabandeado armas dentro dessa ajuda, de modo a promover 0s seus proprios objetivos
terroristas. Imensas reservas de combustivel, medicamentos e outros suprimentos, todos
destinados a hospitais e uso civil em geral, foram em vez disso acumulados pelo Hamas e
usados para sustentar as suas operagOes militares e ataques a Israel (a UNRWA declarou
recentemente publicamente que o Hamas roubou dezenas de milhares de de litros de
combustivel dos seus armazéns). A preocupacdo genuina com a situacdo humanitéria deve
também incluir um pedido inequivoco do Hamas para libertar as reservas que nega a populagéo
civil, e deve garantir o estabelecimento de mecanismos eficazes para que a assisténcia
humanitaria chegue ao destino civil pretendido e ndo sustente os terroristas que péem em perigo
tanto vidas israelenses como palestinas.

A todo o momentos, enfrentar os desafios juridicos e praticos da assisténcia humanitaria
nestas circunstancias excepcionais exige um conhecimento preciso dos fatos, incluindo que os
disparos do Hamas danificaram 9 em cada 10 linhas elétricas provenientes de Israel (que
fornecem cerca de 50% da eletricidade em Gaza, sendo o restante produzido localmente); que
em 7 de outubro o Hamas atacou e danificou significativamente a principal passagem de civis
palestinos para Israel (através da qual passavam diariamente quase 20.000 trabalhadores de
Gaza), matando e sequestrando membros da equipe israelense que operava a passagem; que
nos ultimos anos Israel facilitou a instalacdo de fontes alternativas de energia (como painéis
solares) para a maior parte dos servigos essenciais em Gaza; que 90% da &gua de Gaza
normalmente ndo vem de Israel; e que Israel ainda fornece agua a Gaza (incluindo através da
reparacao de encanamentos danificados por disparos do Hamas). Israel continua empenhado
em garantir e expandir o0 acesso dos civis palestinianos a assisténcia humanitaria, mas o direito
internacional ndo exige que o faca de uma forma que permita que essa assisténcia seja desviada
ou explorada de modo a sustentar as capacidades do Hamas para atacar Israel e os seus
cidadé&os.
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ANEXO

RECURSOS ADICIONAIS SOBRE OS FATOS E O DIREITO
Em inglés; Atualizado até 2 de novembro de 2023

Informativos atualizados sobre as hostilidades - https://www.idf.il/en/mini-sites/idf-
newsletter-daily-summaries-of-the-hamas-israel-war/

Declaracbes de autoridades israelenses sobre o compromisso de Israel com o direito
internacional - https://x.com/israelmfa/status/1715795987745153041?s=51&t=0z_ejRvgqga-

PifOjVxYh7g

Evidéncia visual dos ataques de 7 de outubro (oficial; adverténcia — imagens perturbadoras)
- https://drive.google.com/file/d/ImIbMIU9aW8uc-
DZUYXA2XrxWbXR8qgz3o/view?usp=drive link

Mapa interativo detalhando os ataques de 7 de outubro (n&o-oficial) - www.oct7map.com

Testemunhos de sobreviventes (ndo-oficial) - https://www.instagram.com/survived.to.tell/
and https://www.october7.org/

Registros visuais dos ataques de 7 de outubro (ndo-oficial, adverténcia — imagens
perturbadoras) - https://t.me/s/southfirstresponders

Conduta das FDI de acordo com (Conflito em Gaza de 2014) -
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Capitulo VI

ViolacBes do Direito Internacional pelo Hamas (Conflito em Gaza de 2014) -
https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Capitulo IV

Mecanismo das FDI para Exame e Investigacdo de Ma Conduta (Conflito em Gaza de
2014) - https://mfa.gov.il/ProtectiveEdge/Pages/default.aspx, Capitulo VII

Andlise de numeros palestinos de fatalidades (Conflito em Gaza de 2014) -
https://mfa.qov.il/ProtectiveEdge/Pages/default.aspx, Anexo.
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