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This essay concerns the international law governing
military operations as applied to the May 10-21, 2021,
Hamas-Israel conflict. Its focus is the requirement that
military operations not be excessive relative to the
anticipated military benefit.1 Who decides what the law
is, how to apply it, and whether it was followed in the
May 2021 conflict are important questions. For Israel,
the Israel Supreme Court has the last and decisive word
in this respect. My conclusion is that, based on the
present state of knowledge of Israeli operations, Israel
acted in accordance with its international legal
obligations, and Hamas violated its legal obligation to
distinguish between military and civilian targets and
not to use human shields.
I. The May 2021 Conflict
In May 2021, Hamas and its associate Islamic Jihad,
also known as Palestine Islamic Jihad (PIJ), launched
more than 4,000 rockets at Israeli civilian population
centers. These targets are not military per se. Israel
responded with attacks aimed at suspected Hamas/PIJ
missile launch sites, bases, weapons caches, and tunnel
systems used for attacks on Israel from the Gaza Strip.2
These are lawful military targets.
“Proportionality” with respect to military operations
depends on the reasonableness of each operation under
the circumstances. It does not require use of the same
weapons by both the attacker and the defender. Nor is
it measured in terms of the quantum of damage or
number of casualties. Commanders nevertheless must
weigh the importance of the military target, for example,
a missile battery in use, and the anticipated damage to
non-military objects, including non-combatant facilities
as well as people who may be in the vicinity or harmed
during the attack. Protocol I of 1977, which contains
language generally accepted even by non-parties such
as Israel and the United States as accurate reflections
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of the customary international laws of war, provides, in
part, that “Indiscriminate attacks are prohibited. . ..
[T]he following types of attacks are to be considered
indiscriminate: . . . an attack which may be expected to
cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete
and direct military advantage anticipated.”3 Because
Israel is usually blamed for causing excessive civilian
casualties and damage to civilian objects measured in
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1. Israel occupies a special and possibly unique position:
its enemies declare that they will destroy Israel if they
can. Thus, Israel cannot lose a war and survive.
Nonetheless, it must abide by the laws of war. Doing so
will not make Israel more vulnerable to attack or
destruction.
2. Iran was the principal supplier of rockets and rocketmaking know-how to Hamas but was not a target of
Israeli forces. Fabian Hinz, “Iran Transfers Rockets to
Palestinian Groups, ” WILSON CENTER INSIGHT AND ANALYSIS
(May 19, 2021), available at https://www.wilsoncenter.
org/article/irans-rockets-palestinian-groups. See also
Lenny Ben-David, “Hamas’ Advanced Weaponry: Rockets,
Artillery, Drones, Cyber,” JERUSALEM CENTER FOR PUBLIC
AFFAIRS (Aug. 1, 2021), available at https://jcpa.org/article/
hamas-advanced-weaponry-rockets-artillery-dronescyber/
3. Protocol I Additional to the Geneva Conventions of 1949,
June 8, 1977 (Protocol I), art. 51 (the same language
reappears in art. 57), available at https://ihl-databases.
icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDoc
ument&documentId=4BEBD9920AE0AEAEC12563CD
0051DC9E
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terms of anticipated military advantage in conflicts such
as that with Hamas/PIJ in May 2021, it has every incentive
to use the most sophisticated precision weapons in its
arsenal and take utmost care to limit harm to civilians.
Yet harm to civilians probably is inevitable in urban
warfare. As former Israel Defense Forces (IDF) lawyers
have explained, Hamas/PIJ places fighters and materiel,
including missile launchers, in population centers. They
also use protected places, such as hospitals or mosques
or other religious, cultural, or educational sites that, as
a matter of the international laws of war, normally are
off limits to intentional military attack. Hamas/PIJ
chooses those sites to benefit from their respective
protected status or, if Israel uses force to try to bring
military activities located in such places to an end, to
ensure that substantial civilian casualties and damage
to protected sites are caused with Israel being blamed
and criticized as a result.4 Sometimes, Hamas/PIJ may
have co-located civilian and military activities, possibly
unbeknownst to each other.5
Commentators focus on casualties. Exact casualty
figures for the May 2021 conflict are difficult to ascertain.
The Jerusalem Center for Public Affairs published an
analysis in July 2021 concluding that more than 250
Palestinians and 13 Israelis had been killed.6 Larger
numbers have been reported based on Palestinian
sources.7 These numbers have provoked claims that Israel
used excessive force relative to the anticipated military
advantage from attacking a particular target. Reaching
a reasonable conclusion requires a judgment about the
military importance of the target as against cost – cost
in military and civilian casualties, and cost in terms of
expenditure of effort and likely result. If Israel did not
have an effective missile defense system that intercepted
most of the rockets launched from Gaza or the ability
to use precision weapons, the number of combatant and
non-combatant and civilian casualties on both sides of
the conflict would have been much higher. That fact
would not necessarily mean that Israeli military
operations would have been disproportionate in such
circumstances or that Hamas/PIJ did not violate the laws
of war.8
Since the Israel-Egypt Peace Treaty of 1979, most, but
not all, armed clashes involving Israel have pitted the
IDF against Palestinian armed groups. The Palestinian
groups have attacked, not only Israeli soldiers and
military installations, but also non-combatant civilians.
Civilian targets attacked by Palestinian armed groups
in the past included cafes, shopping malls, and buses.9
IDF clashes with Palestinian groups have occurred
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periodically. International reaction and commentary
repeatedly have raised the legal character of such
conflicts and the lawfulness of Israeli military actions.
Critics frequently accuse Israel of using excessive force
measured against anticipated advantage.
In recent years, in each of the conflicts occurring in
Gaza, Human Rights Watch, for example, has accused

4. International Association of Jewish Lawyers and Jurists,
“Operation Guardian of the Walls,” Statements by former
heads of the IDF International Law Department, YOUTUBE
(May 27, 2021), available at https://www.youtube.com/
watch?v=9hS1FeKTMbk
5. See e.g. Alan Baker [former Legal Adviser to the Israeli
Foreign Ministry and Israel’s Ambassador to Canada],
“The Legal War: Hamas’ War Crimes and Israel’s Right
to Self-Defense,” JERUSALEM CENTER FOR PUBLIC AFFAIRS
(June 3, 2021), available at https://jcpa.org/article/thelegal-war-hamas-war-crimes-and-israels-right-to-selfdefense/. But see Yaniv Kubovich, “Israel Revised Intel
File It Gave U.S. on Bombing Gaza High-Rise that Housed
AP, Al Jazeera,” HAARETZ, Nov. 19, 2021, available at https://
www.haaretz.com/israel-news/israel-revised-intel-bidenanswers-gaza-bombing-ap-al-jazeera-1.10395688
6. Eli Nirenberg & Lenny Ben-David, “Casualties in the
2021 Gaza War: How Many and Who Were They?”
JERUSALEM CENTER FOR PUBLIC AFFAIRS (July 26, 2021),
available at https://jcpa.org/article/casualties-in-the2021-gaza-war-how-many-and-who-were-they/
7. See e.g. Weiyi Cai, Josh Holder, Lauren Leatherby, Eleanor
Lutz, Scott Reinhard and Karen Yourish, “The Toll of Eight
Days of Conflict in Gaza and Israel,” N.Y. TIMES, May 17,
2021,
available
at
https://www.nytimes.com/
interactive/2021/05/17/world/middleeast/israel-palestinegaza-conflict-death-toll.html
8. Yoram Dinstein, THE CONDUCT OF HOSTILITIES UNDER THE
LAW OF INTERNATIONAL ARMED CONFLICT 131 (Cambridge:
Cambridge University Press, 2nd ed. 2010).
9. Such attacks are correctly labelled terrorist attacks in
that their purpose is to sow terror and change policy as
a result. The ICJ 2004 Advisory Opinion on the legal
consequences of the Israeli wall does not itself use the
term “terrorist” unless quoting another source that does.
See Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, Advisory Opinion,
July 9, 2004, [2004] I.C.J. 136, available at https://www.
icj-cij.org/public/files/case-related/131/131-20040709ADV-01-00-EN.pdf. In 2002, a permanent representative
of an elected member of the UN Security Council
characterized such attacks in informal Security Council
consultations as resistance to occupation, not terrorism.
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Israel of war crimes and “crimes against humanity of
apartheid and persecution”10 dating back to “Israel’s
sweeping closure of the Gaza Strip, which began in 2007.”11
Accusations of this sort peppered the Human Rights
Council Report on Operation Cast Lead in DecemberJanuary, 2008-09.12 And, of course, political agendas are
never far from the surface of Arab-Israel discussions. Every
armed clash leads to expressions of opinions as to whether
and how Israel should exist. Nonetheless, the law governing
military operations merits its own reexamination as
references to it and claims about what it is and what it
requires of combatants, reappear with every conflict. The
May 2021 conflict was no different in this regard.
Note that the character of the armed conflict –
international or non-international – determines the
applicability of parts of the laws of war. If the conflict
is international in character, usually meaning a conflict
between or among states, the Geneva Conventions and
other conventions dealing with international armed
conflict apply. If the conflict is determined to be a noninternational armed conflict, other bodies of law govern,
although the law governing the issue of targeting is the
same in both situations.13 Commentators have discussed
the relevance of international human rights law in
situations of international armed conflict when the laws
of war predominate but do not necessarily exclude the
applicability of international human rights law. 14
II. The Principal Purpose of the Laws of War15
The laws of war address “what level of violence is
reasonably necessary and proportional in the context.”16
Their purpose is to alleviate “as much as possible the
calamities of war.”17 Since the adoption of these words
in the 1868 St. Petersburg Declaration, the laws of war
have grown more elaborate.18 The chief method for
alleviating the calamities of war with respect to noncombatants is implementation of the principle of
distinction – differentiation between military and civilian
targets. Despite the logic in judging every action carried
out in an illegal war as ipso facto criminal, the laws of
war do not address the legality of a particular war; that
is left to a different body of law.19 Depending on context,
an otherwise civilian object can indeed become a lawful
military target despite the risk of civilian casualties. For
example, under the laws of war, a hospital is not a
permissible target.20 To ensure that it is a civilian object,
it therefore ought to be situated well away from the
battlefield and easy to avoid. But if it is used as a military
base or place for gun or missile emplacements, the
hospital loses its protected character. As the first 1949
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Geneva Convention provides:
The protection to which fixed establishments and

10. Human Rights Watch,“Gaza: Apparent War Crimes During
May Fighting,” HUMAN RIGHTS WATCH (July 27, 2021),
available at www.hrw.org/node/379290/printable/print
11. Id.
12. UN Human Rights Council, Report of the United Nations
Fact-Finding Mission on the Gaza Conflict, 25 Sept. 2009,
A/HRC/12/48, available at https://www.refworld.org/
docid/4ac1dd252.html
13. Gary D. Solis, THE LAW OF ARMED CONFLICT: INTERNATIONAL
HUMANITARIAN LAW IN WAR 149 et seq. (Cambridge:
Cambridge University Press, 2010).
14. See e.g. Dinstein, supra note 8, at 19-26; Special Rapporteur
on Extrajudicial Summary or Arbitrary Executions, Study
on Targeted Killings, Addendum, UN Doc. A/HRC/14/24/
Add.6 (May 28, 2010); Yoram Dinstein, “Counter-Terrorism
and Extra-Judicial Killing: Can Such a Policy Be Justified?”
Remarks at the Raoul Wallenberg International Human
Rights Symposium (Jan. 19, 2006) (transcript on file with
Rutgers Law Review). A fuller discussion of these issues
is in Nicholas Rostow, “The Laws of War and Killing of
Suspected Terrorists: False Starts, Rabbit Holes, and
Dead-Ends,” 63 RUTGERS L. REV. 1215 (2011).
15. Also known as international humanitarian law or the
law of armed conflict. I prefer the older term, “laws of
war,” because it is more precise as to the content and
applicability. See W. Michael Reisman and Chris Antoniou,
THE LAWS OF WAR xxi-xxii (New York: Vintage Books, 1994).
(Because "the outcome of the 1977 codification efforts is
still uncertain and the similarity in names of human rights
law and humanitarian law could be confusing, we feel
that, despite the indelicacy of the terms, a certain clarity
is secured by continuing to use the terms ‘law of armed
conflict’ and ‘law of war’.”)
16. Id., at xxi.
17. Declaration Renouncing the Use, in Time of War, of
Explosive Projectiles Under 400 Grammes Weight,
reprinted in DOCUMENTS ON THE LAWS OF WAR, Adam
Roberts and Richard Guelff, eds. 30 (Oxford: Clarendon
Press, 2nd ed., 1989); Dinstein, supra note 8, at 5.
18. Similarly, laws of war manuals published by ministries
of defense have grown in length and complexity. A good
example is the U.S. manual, designed for use online. It
is more than 1100 pages long. See Office of the General
Counsel, Department of Defense, DEPARTMENT OF DEFENSE
LAW OF WAR MANUAL (Dec. 2016), available at https://dod.
defense.gov/Portals/1/Documents/pubs/DoD%20Law%20
of%20War%20Manual%20-%20June%202015%20
Updated%20Dec%202016.pdf?ver=2016-12-13-172036-190
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mobile medical units of the Medical Service are
entitled shall not cease unless they are used to
commit, outside their humanitarian duties, acts
harmful to the enemy. Protection may, however, cease
only after a due warning has been given, naming,
in all appropriate cases, a reasonable time limit, and
after such warning has remained unheeded.21
If there is firing from the hospital, no due warning
might be practicable to achieve the military objective
of putting an end to such firing. It may be impossible
to destroy the battery without damage to the hospital.
Civilians and other non-combatants still may be present
and therefore at risk. This caveat stands side by side
with the law today requiring that a commander not
authorize an operation that likely would cause damage
to civilian property or harm to civilians (or noncombatants), “which would be clearly excessive in relation
to the concrete and direct overall military advantage
anticipated.”22
The laws of war require “effective advance warning”
of attacks that may affect the civilian population unless
circumstances do not permit.23 The IDF typically warns
the civilian population of an impending attack on a
building by making telephone calls to residents, dropping
leaflets, firing warning shots, or “knocking” on the roof
by dropping dud weapons to make a warning noise. The
Human Rights Commission report on the 2008-09 fighting
between Hamas and Israel in Gaza nevertheless
concluded that such warnings were not sufficiently
specific to constitute “effective advance warning.” 24
Insurgents or other armed groups or guerrillas often
use tactics such as locating their forces in places like
hospitals when confronting regular armies as they try
to take advantage of whatever might tip the scales of
battle, including the expectation that a regular army
will obey the laws of war in situations of asymmetric or
hybrid warfare.25 In Falluja, Iraq, in 2004, for example,
“insurgents” used 60% of the city’s mosques as bases
or weapons caches.26 From Israel’s perspective, preparing
to deal with such tactics in a manner consistent with
the laws of war is essential.
International law does not require that fighters suffer
the same or nearly the same numbers of casualties on
each side of the conflict. Nor does it prohibit casualties
of civilian enemies if the military objective is important.
But the law does require that the use of force meet
requirements of “necessity” and “proportionality.” In fact,
these requirements are at the core of all law governing
violence, whether domestic or international. “Necessity”
means that alternatives must be exhausted or deemed
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to be unavailable to a reasonable person considering
the totality of the circumstances.

19. See e.g. the discussion of the position taken by the
International Military Tribunal at Nuremberg and in
subsequent war crimes trials after World War II in Lassa
F. L. Oppenheim, INTERNATIONAL LAW: A TREATISE, vol. II:
DISPUTES, WAR AND NEUTRALITY 200 (7th ed. Edited by H.
Lauterpacht, London: Longmans, Green & Co., 1952) and
accompanying notes; Myres S. McDougal and Florentino
P. Feliciano, LAW AND MINIMUM WORLD PUBLIC ORDER: THE
LEGAL REGULATION OF INTERNATIONAL COERCION 530-34 (New
Haven: Yale University Press, 1961). The law governing
the decision to use force – the jus ad bellum – determines
the answer to the question about lawful or unlawful war,
as contrasted with lawful or unlawful conduct in military
operations determined according to the jus in bello.
20. See Dinstein, supra note 8.
21. 1949 Geneva Convention I for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in
the Field, Aug. 12, 1949, art. 21; Roberts and Guelff, supra
note 17, at 179; 1977 Protocol I continues this rule. Id. at
397. See Dinstein, supra note 8, at 191-92.
22. Protocol I, supra note 3, at art. 51.
23. Id. at art. 57, para. 2; Reisman and Antoniou, supra note
15, at 92. Neither the United States nor Israel is a party
to 1977 Protocols I (international armed conflict) and II
(non-international armed conflict). In 1991, the United
States destroyed the Iraqi command and control center
in an office tower with the use of a precision guided
munition. No advance warning was given beyond the
ultimatum set forth in UN Security Council Res. 678 (1990)
establishing January 15, 1991, as the day by which Iraq
had to comply with prior UN Security Council Resolutions
demanding the withdrawal of Iraqi forces from Kuwait.
See UNSC Res. 678 (1990), 29 Nov. 1990, S/RES/678 (1990),
available at https://undocs.org/S/RES/678(1990)
24. Supra note 12, at para. 527. I have written elsewhere that
the standard, not followed by the Human Rights Council,
must consider the totality of the circumstances in deciding
whether a warning is or is not effective. Nicholas Rostow,
“The Human Rights Council (Goldstone) Report and
International Law,” 40 ISR. Y.B. ON HUM. RTS. 274 (2010).
See also Yoram Dinstein, THE CONDUCT OF HOSTILITIES UNDER
THE LAW OF INTERNATIONAL ARMED CONFLICT 127-28
(Cambridge: Cambridge University Press, [1st ed.] 2004).
25. See Eyal Benvenisti, “The Law of Asymmetric Warfare,”
in LOOKING TO THE FUTURE: ESSAYS ON INTERNATIONAL LAW
IN HONOR OF W. MICHAEL REISMAN 931-50 (Mahnoush H.
Arsanjani, Jacob Katz Cogan, Robert D. Sloane and
Siegfried Wiessner, eds., Leiden: Martinus Nijhoff, 2011).
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III. “Proportionality” in the Laws of War
“Proportionality” in the law governing military
operations is more complicated than that governing the
decision to use force. With respect to the latter, the
principle of proportionality requires the exercise of the
minimum force necessary to achieve a lawful purpose,
that is, to end the use or threat of force giving rise to
the right to use force against it. Emphasis on economy
of force is important. Unlike the law governing the
decision to use force, the law governing military
operations has been elaborated in treaties. Some, like
the 1949 Geneva Conventions and the 1899 and 1907
Hague Conventions, have acquired the status of
customary international law because almost all states
adhere to them. Others, like the 1977 Protocols I and II
Additional to the 1949 Geneva Conventions, contain
elements that governments and courts agree reflect
customary international law. They therefore are binding
on states, like Israel and the United States, which are
not parties to the two protocols. Similarly, because of
the generally agreed definition of the war crime elements
specified in the Rome Statute of the International
Criminal Court, even those governments not party to
the Rome Statute, including Israel and the United States,
treat those definitions of crimes as accurate reflections
of treaty and/or customary international law.27 They add
up to the provision in Protocol I that deals with the
principle of distinction:
Attacks shall be limited strictly to military
objectives. In so far as objects are concerned,
military objectives are limited to those objects
which by their nature, location, purpose or use
make an effective contribution to military action
and whose total or partial destruction, capture
or neutralization, in the circumstances ruling at
the time, offers a definite military advantage. 28
Protocol I, as we have seen, prohibits “an attack which
may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation
to the concrete and direct military advantage
anticipated.”29 Minimum force more likely than not will
result in effective distinction between military and nonmilitary objects.30
The Israel Supreme Court has held that the laws of
war for international armed conflict govern the actions
of the IDF in conflict with Hamas, the PIJ, and other
Palestinian armed groups.31 The Israel Supreme Court
is authoritative for the IDF. The point is important. In
contrast, the International Court of Justice (ICJ) 2004
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advisory opinion on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory
treated the conflict between Israel and Palestinians as
non-international, that is, not involving a conflict among

26. Michael Newton and Larry May, PROPORTIONALITY IN
INTERNATIONAL LAW 85 (Oxford: Oxford University Press,
2014). Newton and May quote Italian reporter Lorenzo
Cremonesi, Special Envoy of Corriere della Sera (Italian
newspaper), with respect to an incident during Operation
Cast Lead, the Israeli-Hamas conflict in Gaza, 2008-09:
“‘Get away! Get away from here! Do you want the Israelis
to kill everyone? Do you want our children to die under
the bombs? Take your missiles and weapons away,’ the
inhabitants of the Gaza Strip yelled at the Hamas militants
and their allies in Islamic Jihad. The more courageous
were organized and blocked the entrances to their
courtyards and locked the doors to their buildings,
barricading quickly and furiously the stairs to the highest
rooftops. But for all of that the guerrillas didn’t listen to
anyone. ‘Traitors, collaborators with Israel, spies of Fatah,
cowards! The soldiers of the holy war will punish you.
And in any case you will all die, like us. Fighting the
Zionist Jews we are all destined for paradise. Do you not
wish to die with us?’ This is what they yelled furiously
as they broke down doors and windows, hiding
themselves on high floors, [in] gardens, using ambulances
and barricading themselves near the hospitals, schools
and buildings of the UN. In extreme cases Hamas
militants shot those who sought to block them from their
streets and houses to save their own families, or they
beat them savagely.” Id. at 85-86 n. 1. On the generally
protected status of religious buildings, see Dinstein, supra
note 8, at 170 et seq.
27. UN General Assembly, Rome Statute of the International
Criminal Court (last amended 2010), July 17, 1998, ISBN
No. 92-9227-227-6, Art. 8 (2) (b) (iv), available at https://
www.icc-cpi.int/resource-library/documents/rs-eng.pdf;
Newton and May, supra note 26, at 21-25.
28. Protocol I, supra note 3, at art. 52(1). Precision guided
bombs had proved their value in the Vietnam War. The
Vietnam War was a stimulus for the diplomacy resulting
in the 1977 Protocols I and II to the 1949 Geneva
Conventions.
29. Id. at art. 57(2)(a)(iii).
30. Dinstein, supra note 8, at 5-6; McDougal and Feliciano,
supra note 19, at 523.
31. See e.g. Yahli Shereshevsky, “HCJ, 3003/18 Yesh Din –
Volunteers for Human Rights v. Chief of General Staff,
Israel Defense Forces (IDF),” May 25, 2018, 113 AM. J.
INT’L. L. 361 (2019) (summary and discussion of case).
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or between states. Otherwise, how could the ICJ conclude,
as it did, that the international law right of self-defense
did not apply?32 The body requesting the advisory opinion
(in this case, the UN General Assembly) may or may not
treat it as binding. For this reason, the ICJ wrote in its
advisory opinion concerning nuclear weapons in 1996,
that “the effect of the [Advisory] opinion is a matter of
appreciation,”33 that is, a matter of interpretation. The
comment also applies to the 2004 Advisory Opinion. The
Supreme Court of Israel repeatedly has held that the
laws of war for international armed conflicts govern IDF
actions.34 Conflict with Hamas, for example, from the
point of view of the governing law in Israel, is not a conflict
with a domestic, criminal gang.
Conclusion
Armed forces engaged in combat must use no more
than proportionate force against the enemy. Doing so
requires the exercise of judgment. “Proportionality” does
not mean equivalency or tit-for-tat.35 It means that the
employment of minimum force required to attack lawful
military objectives is permissible if the collateral damage
or incidental civilian death is not excessive in relation to
the concrete and direct military advantage anticipated
from the attack. For Israel, according to former lawyers
for the IDF,36 the goal is to protect the country from attack
by degrading enemy military capabilities at minimum
cost to civilians and itself. Given that enemies of Israel
supply Hamas and its allies with weapons, and given the
refusal of Hamas to live in peace with Israel, renewed
conflict with Hamas is foreseeable and likely. It is equally
foreseeable that the tactics used by Israel’s enemies of
embedding weapons, command and control centers, and
fighters in urban settings and in civilian structures – using
human shields – will result in civilian casualties and an
ongoing debate about the rights and wrongs of each side’s
actions. It therefore is unlikely that the attempt in this
discussion to recall fundamental legal rules governing
armed conflict in the context of the May 2021 Israel-Hamas
conflict will change anyone’s mind. Nonetheless, it appears
that Israel’s conduct of the May 2021 campaign against
Hamas in response to the thousands of rockets launched
against Israeli cities and towns complied with international
legal requirements.37 n
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32. Legal Consequences of the Construction of a Wall, supra
note 9.
33. Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, [1996] I.C.J. Rep. at 237, para. 17. The court also
noted that it lacked legislative power; ibid. at 237, para. 18.
34. See supra note 31 and cases cited therein and Rostow, supra
note 24, and cases cited therein. According to the U.S. National
Public Radio (NPR), the Hamas rocket attacks launched in
May 2021 aimed at Jerusalem and other cities were “in support
of Palestinian protests against Israel’s heavy-handed policing
of the Al-Aqsa Mosque compound in Jerusalem and the
threatened eviction of dozens of Palestinian families by Jewish
settlers.” See NPR Staff, “Timeline: Israel-Hamas Fighting Has
Taken A Dire Toll,” NPR, May 20, 2021, available at https://
www.npr.org/2021/05/19/997989474/timeline-israel-hamasfi g h t i n g - t a k e s - a - d i r e - t o l l - w i t h - n o - e n d - i n sight?t=1633288602309. NPR’s analysis suggests that there was
no basis in international law for Hamas to launch rockets at
Israel. Indeed, Professor Aeyal Gross wrote that “Hamas’s firing
of rockets into Israel indiscriminately . . . is considered ipso
facto a violation of international humanitarian law.” See Aeyal
Gross, “The 2021 Gaza War and the Limits of International
Humanitarian Law,” JUST SECURITY (June 1, 2021), available at
https://www.justsecurity.org/76737/the-2021-gaza-war-andthe-limits-of-international-humanitarian-law/. Gaza and the
other self-governing Palestinian territories are not generally
recognized as states or a single state. One may argue that
Israel is not engaged in state-to-state conflict with Palestinian
forces in such territories. Yet the Supreme Court of Israel,
sitting as the High Court of Justice, has repeatedly held that
the laws of war governing international armed conflict apply.
35. See e.g. Michael Walzer, “On Proportionality,” THE NEW
REPUBLIC, Jan. 8, 2009, available at https://newrepublic.
com/article/64580/proportionality; Alon Ben-Meir,
“Weighing Proportionality in Gaza” (Jan. 13, 2009),
available at http://alonben-meir.com/writing/weighingproportionality-in-gaza/; Oren Bar-Gill and Gabriella
Blum, “Defenses,” 97 TEX. L. REV. 881 (2019).
36. Supra note 4.
37. Solis, supra note 13, at 281, noted that “In armed conflict, lethal
force is often the first recourse.” Dinstein noted that “The issue
of collateral damage to civilians is tied in with that of
proportionality. . .. Protocol I does not mention proportionality
at all. The only expression used there is ‘excessive.’ The question
is whether the injury to civilians or damage to civilian objects
is excessive compared to the military advantage anticipated.
Many people tend to confuse excessive with extensive. However,
injury/damage to non-combatants can be exceedingly extensive
without being excessive, simply because the military advantage
anticipated is of paramount importance.” Quoted in id. at 280
(citation for the internal quotation omitted).
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