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STATEMENT REGARDING ORAL ARGUMENT 

 Although Appellee does not agree with the reasons presented by 

Appellants, Appellee agrees this case merits oral argument. The 

mootness questions raised by the District Court’s opinion present novel 

issues, and Appellants seek to overturn City of Mesquite v. Aladdin’s 

Castle, Inc. 455 U.S. 283 (1982), the Supreme Court’s seminal case on the 

doctrine of voluntary cessation’s application to government entities. 

Meanwhile, although the First Amendment issues regard the basic 

applicability of well-settled law, and the District Court’s analysis is 

consistent with the majority of cases analyzing the constitutionality of 

Anti-BDS laws, the Eastern District of Arkansas found otherwise in a 

(wrongfully decided) case now pending appeal.  Arkansas Times LP v. 

Waldrip, No. 19-01378 (8th Cir.). 

Also, the number of amicus briefs indicates this is an issue of public 

significance. 
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INTRODUCTION 

 Bahia Amawi lost her job teaching Texas’ students because, among 

other reasons, she refuses to buy certain brands of hummus and olive oil. 

She supports Palestine and expresses that view in a quintessentially 

American way: by consumer boycott.  

For nine years, Amawi provided speech language pathology 

services to students in the Pflugerville Independent School District. But 

in September 2018, Amawi could not renew her contract because Texas 

law now mandates support for Israel. In May 2017 Texas enacted H.B. 

89 (the “Anti-BDS Act”), codified at Tex. Gov’t Code § 2270.001 et. seq., 

“State Contracts with and Investments in Companies that Boycott 

Israel.” This Act aims to suppress Palestine activism within the state by 

prohibiting government contractors from boycotting Israel. 

The First Amendment bars Texas from using government contracts 

as a vehicle for content-based discrimination. Appellee Bahia Amawi 

brought an action to enjoin enforcement of the Act as a violation of her 

fundamental First Amendment rights. The District Court correctly 

enjoined the law. District Courts in Arizona and Kansas enjoined similar 

ones.  
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In the words of the Western District of Texas, the Anti-BDS Act “is 

a content-and viewpoint-based restriction on speech. It is a content-based 

restriction because it singles out speech about Israel, not any other 

country. And it is a viewpoint-based restriction because it targets only 

speech ‘intended to penalize, inflict harm on, or limit commercial 

relations specifically with Israel, or with a person or entity doing 

business in Israel or in an Israeli-controlled territory.’ Tex. Gov. Code 

§ 808.001; (see also Clay Decl., Dkt. 14-2, at 16–19 (reporting statements 

by the statute's sponsor and the governor that H.B. 89 is the ‘anti-BDS 

bill’)). Accordingly, H.B. 89 is ‘presumptively unconstitutional and may 

be justified only if [Texas] proves that [it] [is] narrowly tailored to serve 

compelling state interests.’ [Reed v. Town of Gilbert, --- U.S. ----, 135 S. 

Ct. 2218, 2231 (2015)]. H.B. 89 does not survive this scrutiny.”  

The District Court’s analysis was right. This Court should adopt it. 

Separately, and despite the arguments of Texas, this case is not 

moot. After the District Court issued its preliminary injunction, Texas 

attempted to moot this case by passing an amendment which limits the 

class of individuals subject to the restrictions of the Anti-BDS Act. Texas 

specifically exempted sole-proprietorships, companies with less than 10 
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employees, and Government contracts under $100,000 from the Anti-

BDS Act’s reach.  

But Texas still defends the constitutionality of the Anti-BDS Act.  

And the current law remains substantively identical to the statute the 

district court enjoined.  In fact, Texas continues to enforce the Anti-BDS 

Act against other Appellees as if no amendment ever passed.  So Texas 

cannot meet its high burden of showing either (1) that it is not absolutely 

clear that the allegedly wrongful behavior could not reasonably be 

expected to recur, or that (2) interim relief or events have completely and 

irrevocably eradicated the effects of the alleged violation.  

For these reasons, the District Court found this case was not moot. 

For the same reasons, the preliminary injunction is not moot.  
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JURISDICTIONAL STATEMENT 

 The district court’s jurisdiction was invoked under 28 U.S.C. § 1331 

because the Appellees’ claims arise under the U.S. Constitution and are 

brought pursuant to 42 U.S.C. § 1983. The district court entered a 

preliminary injunction on April 25, 2019, ROA.1242-97, and Appellants 

timely filed their notice of appeal on April 29, 2019. ROA.1307-09. This 

Court therefore has appellate jurisdiction under 28 U.S.C. § 1292(a)(1). 

 For the reasons described below, this case has not since been 

rendered moot. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

 1. Whether the government can moot a First Amendment facial 

challenge to a statute by, after imposition of an injunction, amending the 

statute to carve out the individuals who have brought the challenge, 

while continuing to apply the statute to other parties and continuing to 

vigorously defend the statute’s constitutionality. 

 2. Whether a law which prohibits political (but not economic) 

refusals to deal with Israel, and no other country, violates the First 

Amendment as a content-based speech restriction that is not narrowly 

tailored to meet any compelling government interest. 

 3. Whether a requirement that compels an individual to certify 

that it does not engage in political boycotts of Israel compels speech in 

violation of the First Amendment. 

 4. Whether the phrases “otherwise taking any action,” as 

grounds for liability, or the phrase “ordinary business purposes,” as a safe 

harbor, are void for vagueness when, according to Appellants, they are 

“plausibly” capable of having no non-surplusage meaning. 

 5. Whether the Court’s injunction here was warranted in light 

of the relevant standards for preliminary injunctions.  

      Case: 19-50384      Document: 00515215856     Page: 16     Date Filed: 11/26/2019



 6 

STATEMENT OF THE CASE 

A. Texas Enacts Anti-Boycott, Divestment, and Sanctions 
Legislation Requiring Government Contracts to 
Prohibit Boycotts of Israel 

In recent years, public officials throughout the United States have 

advanced measures to penalize and suppress boycott, divestment, and 

sanctions activity. See generally ROA.170-172 (Palestine Legal map of 

anti-BDS legislative activity). In May 2017, Texas passed the Anti-BDS 

Act, codified at Tex. Gov’t Code § 2270.001 et. seq. The Act contains a 

“Prohibition on Contracts with Companies Boycotting Israel.” Tex. Gov’t 

Code § 2270.002.   

Tex. Gov’t Code § 2270.002 states: 

A governmental entity may not enter into a contract with a 
company for goods or services unless the contract contains a 
written verification from the company that it: 

(1) does not boycott Israel; and 

(2) will not boycott Israel during the term of the contract. 

The Act defines “boycott Israel” to mean, “refusing to deal with, 

terminating business activities with, or otherwise taking any action that 

is intended to penalize, inflict harm on, or limit commercial relations 

specifically with Israel, or with a person or entity doing business in Israel 

or in an Israeli-controlled territory.” Tex. Gov’t Code § 808.001. 
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The Act defines “company” to include, “a for-profit sole 

proprietorship, organization, association, corporation, partnership, joint 

venture, limited partnership, limited liability partnership, or any limited 

liability company, including a wholly owned subsidiary, majority-owned 

subsidiary, parent company or affiliate of those entities or business 

associations that exist to make a profit.” Tex. Gov’t Code § 808.001. 

H.B. 89’s author, Texas State Representative Phil King, told a 

Texas media outlet that he introduced the bill because “You can’t have 

Christianity without having a literal, historical and spiritual Israel,” and 

“[t]he BDS movement is directed at harming and destroying Israel, pure 

and simple.” See ROA.175. Representative King personally referred to 

the bill as an “anti-BDS” measure. See id. In signing H.B. 89, Texas 

Governor Greg Abbott proclaimed “Anti-Israel policies are anti-Texas 

policies, and we will not tolerate [boycott] actions against an important 

ally.” See ROA.178-179 (Governor press release).  

The Act took effect on September 1, 2017. H.B.89, ROA.124. To 

comply with its statutory mandate, Texas agencies and public entities, 

including school districts, started including “No Boycott of Israel” 

language in their boilerplate contracts. See generally ROA.182-185. 
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The Attorney General of Texas is tasked with enforcing the Act. 

Tex. Gov’t Code § 808.001. 

B. Amawi Loses Contract with Pflugerville Independent 
School District Due to the Anti-BDS Act 

Appellee Bahia Amawi is a United States citizen who lives with her 

family in Round Rock, Texas. ROA.92. Amawi is a speech language 

pathologist who is fluent in English and Arabic. ROA.92. For nine years 

Amawi contracted with Pflugerville Independent School District 

(“Pflugerville”) to conduct speech therapy and early childhood 

evaluations, including for Arabic-speaking children. ROA.92. As an 

independent contractor who receives income in exchange for services, 

Amawi is by definition a sole proprietor. ROA.187 (IRS guidance defining 

“a sole proprietor [a]s someone who owns an unincorporated business by 

himself or herself.”).  

In September 2018, Pflugerville informed Amawi that in order to 

continue working she must sign a new addendum to certify that she 

“(1) [d]oes not currently boycott Israel; and (2) [w]ill not boycott Israel 

during the term of the contract.” ROA.92-93, 115. 

Amawi refused to sign this “No Boycott of Israel” clause. ROA.93. 

Amawi is a Muslim of Palestinian origin with family who lives in 
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Palestine. ROA.93. Amawi “support[s] peaceful efforts to impose 

economic pressure on Israel, with the goal of making Israel recognize 

Palestinians’ dignity and human rights.” ROA.93-94. To that end, Amawi 

“frequently make[s] economic decisions on the basis of my support for 

Palestine and my ethical objections to Israel’s mistreatment of 

Palestinians.” Id. This includes decisions about which brands of olive oil 

and hummus she buys while grocery shopping. See id.  

Amawi believed she was “exercising her First Amendment right to 

advocate for human rights in Palestine,” and could not understand “why 

my political protest against Israeli oppression has anything to do with 

my work as a speech language pathologist for a Texas school district.” 

ROA.93-94. Because she would not sign the mandatory “No Boycott of 

Israel” clause, Amawi stopped providing any speech language pathology 

services to Pflugerville on September 24, 2018. ROA.93. 

C. The District Court Grants Appellees’ Request for 
Preliminary Injunction 

 Amawi moved for a preliminary injunction. ROA.10 Dkt. 8. Shortly 

thereafter, Amawi’s case was consolidated with the Pluecker case. 

ROA.10 Dkt. 22. At that point, both sets of plaintiffs (now the Appellees) 

had moved for a preliminary injunction. ROA.1651 Dkt. 14.  
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 Ultimately, the District Court granted Appellees’ Motion and 

issued a preliminary injunction. ROA.1242; see Amawi v. Pflugerville 

Indep. Sch. Dist., 373 F. Supp. 3d 717 (W.D. Tex. 2019). The District 

Court held that Appellees had standing to bring their claims, ROA.1255-

1258, that the Eleventh Amendment did not bar certain claims brought 

by the Pluecker Appellees, ROA.1258-1260, that Appellees’ claims were 

ripe for judicial review, ROA.1260-1261, and that Appellees established 

causation, ROA.1261-1263. 

 Proceeding to the merits, the District Court held the Anti-BDS Act 

violated the First Amendment. ROA.1263-1287. 

The District Court held that, under the Supreme Court’s decision 

in NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982), political 

boycotts such as Appellees’ constituted First Amendment protected 

speech. ROA.1264-1270. Rumsfeld v. FAIR, 547 U.S. 47 (2006), a 

separate Supreme Court case that did not discuss Claiborne in any way, 

was inapplicable. ROA.1264-1267. The District Court then found that the 

Anti-BDS Act was content-and-viewpoint restriction on Appellees’ 

protected boycott, and not tailored to meet any compelling government 

interest. ROA.1270-1278. 
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The District Court separately found the Anti-BDS Act violated the 

First Amendment because the “No Boycott of Israel” certification 

requirement compels speech. ROA.1282-1284. And the District Court 

also found that two clauses in the BDS law—the “otherwise taking any 

action” prohibition and the “ordinary business purposes” exception (or 

safe harbor) provision were unconstitutionally void for vagueness. 

ROA.1284-1287. 

Completing the preliminary injunction analysis, the Court found 

that the prohibitions on doing business with Texas irreparably harmed 

the Appellees. ROA.1287-1288. It then found a preliminary injunction 

was warranted becauseTexas does not have an interest in enforcing an 

unconstitutional law, and enjoining conduct that violates the First 

Amendment is always in the public interest. ROA.1289. 

As a result of the Court’s analysis, the Court also dismissed pending 

motions to dismiss brought by the Appellants. ROA.1290-1292. 

D. Texas Amends the Anti-BDS Act 

 Twelve days after the District Court’s preliminary injunction, the 

Texas Legislature amended the Anti-BDS Act in three ways. First, the 

legislature excluded from the law sole proprietorships. H.B. 793, 
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ROA.1330. Second, it excluded companies with 9 or fewer full time 

employees. Third, it excluded contracts with “a value of $100,000 or more 

that is to be paid wholly or partly from public funds of the governmental 

entity.” No other changes to the Anti-BDS Act were made. 

E. The District Court Rules the Amendment Does Not 
Moot the Case 

 After H.B. 793 was passed, Appellants moved to dismiss the case as 

moot. ROA.1351, ROA.1408. The Court denied that motion. ROA.2292; 

Amawi v. Pflugerville Indep. Sch. Dist., No. 1:18-CV-1091-RP, 2019 WL 

4980454, at *1 (W.D. Tex. July 23, 2019).  

 The District Court found that, for this case to be moot under the 

voluntary cessation doctrine, it must be “absolutely clear that the 

allegedly wrongful behavior could not reasonably be expected to recur.” 

ROA.2296 (quoting Los Angeles Cty. v. Davis, 440 U.S. 625, 631 (1979)). 

The District Court further found, in light of Texas’s continuing defense 

of the Anti-BDS Act, and in light of the fact that Texas still, in fact, 

continues to apply and enforce the Anti-BDS Act (just not against 

Appellees), Texas could not meet that legal burden. ROA.2297-2302. 

 The District Court separately found that Texas could also not meet 

the second required condition for mootness, that “any “interim relief or 

      Case: 19-50384      Document: 00515215856     Page: 23     Date Filed: 11/26/2019



 13 

events have completely and irrevocably eradicated the effects of the 

alleged violation.” ROA.2302-2303 (quoting Davis, 440 U.S. at 631). This 

provided two independent grounds for not finding the case moot. 

ROA.2303-2304. 

 Appellees currently have both a motion for summary judgment and 

a motion for a permanent injunction pending. Dkts. 90 (ROA.1336), 111, 

114. 

In a pro forma opinion, this Court has stayed the preliminary 

injunction pending appeal. Document 514973212. 

In a separate pro forma opinion, this Court both (1) declined to stay 

proceedings pending the District Court’s determination of a final 

judgment and/or permanent injunction, and (2) declined to allow 

Appellees to supplement the record. As Appellees Motion indicated, 

Appellees have “substantial evidence that, despite [Appellants’] claims to 

the contrary, sole proprietors, including one of the plaintiffs in this case, 

are still being confronted with No Boycott of Israel clauses.” Document 

515189747 at 2-3.  This includes evidence Appellee “Obinna Dennar was 

again forced to forego an opportunity to judge at a debate tournament 

because the contract contained a No Boycott of Israel clause.” Id. at 3. 
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SUMMARY OF ARGUMENT 

 The Anti-BDS Act is not moot because, as the District Court found, 

“Texas’s persistent defense of H.B. 89’s constitutionality, and the Texas 

Legislature’s reenactment of its likely unconstitutional requirements in 

H.B. 793, means it is not ‘absolutely clear’ that, if this case is mooted, the 

Texas Legislature will not amend the Anti-BDS Act to once again include 

Plaintiffs.” The Anti-BDS Act is also not moot because, as the District 

Court also found, “interim relief or events have [not] completely and 

irrevocably eradicated the effects of the alleged violation.” The District 

Court’s analysis is only further buttressed by new evidence which shows 

that not only are many state entities still enforcing the Anti-BDS Act 

against sole proprietorships, but one of the Appellees here was 

specifically denied a government contract due to the Anti-BDS Act. 

 On the merits, the District Court was right in finding the Anti-BDS 

Act unconstitutional.  

The District Court correctly found that the Supreme Court’s 

decision in Claiborne, and not its decision in FAIR, controlled laws 

regulating Appellees’ political boycott. The District Court found, as a 

result, Appellants boycotts are protected speech. The District Court then 
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went on to find that the Anti-BDS Act was not narrowly tailored to meet 

a compelling Government interest because it was content-and-viewpoint 

discrimination, and because the Anti-BDS Act is not narrowly tailored in 

any event. Nor could the Anti-BDS Act be justified as a permissible 

condition on a government contract.  

The District Court also correctly found that the “No Boycott of 

Israel” certification requirement was separately unconstitutional 

compelled speech. And it also found—again, correctly—that two 

provisions in the Anti-BDS Act, the “otherwise taking any action” 

prohibition and the “ordinary business purposes” safe harbor, were 

unconstitutionally vague. 

The District Court went on to complete the preliminary injunction 

analysis by determining that Appellees were suffering irreparable harm 

absent an injunction, that the balance of equities lay in favor of enjoining 

an unconstitutional law, and that the public interest always favored an 

injunction protecting the First Amendment. This analysis was once again 

correct.  

So the District Court’s issuance of a preliminary injunction was 

proper. The Court should affirm the District Court’s judgment. 
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ARGUMENT 

I. NEITHER THE CASE NOR THE PRELIMINARY 
INJUNCTION IS MOOT 

A. Texas Has Not Shown that it is Absolutely Clear 
that the Alleged Harm Will Not Recur  

 For the reasons explained in the District Court’s Order Denying 

Motion to Dismiss, ROA.2291, 2019 WL 4980454 (July 23, 2019), this 

case is not moot.  

1. Texas Continues to Enforce the Unconstitutional 
Anti-BDS Act 

 All Texas has done to supposedly moot the case is enact a carve-out, 

H.B. 793, which excludes sole proprietorships, companies with fewer 

than 10 full-time employees, and contracts with a value of under 

$100,000. ROA.2292-2293, 2019 WL 4980454 at *1. Texas “continue[s] to 

defend the constitutionality of [the Anti-BDS Act],” ROA.2301, 2019 WL 

4980454 at *5, see also Pro-Life Cougars v. University of Houston, 259 F. 

Supp. 2d 575, 580 (S.D. Tex. Mar. 13, 2003), and, indeed, continue to 

enforce the Anti-BDS Act against other entities.  The May 2019 

amendment in no way conceded that the prior Anti-BDS Act was 

unconstitutional, nor reflected a resolution by Texas to change its 

unlawful ways. 
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2. The Continued Enforcement of the Anti-BDS Act 
to Other Individuals Prevents the Necessary 
Acquiescence Required for Mootness 

As a result, “Texas’s persistent defense of [the Anti-BDS Act’s] 

constitutionality, and the Texas Legislature’s reenactment of its likely 

unconstitutional requirements in H.B. 793, means it is not ‘absolutely 

clear’ that, if this case is mooted, the Texas Legislature will not amend 

the anti-BDS law to once again include Plaintiffs.” ROA.2299, 2019 WL 

4980454 at *5 (citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. 

(TOC), Inc., 528 U.S. 167, 189 (2000), and City of Mesquite v. Aladdin’s 

Castle, Inc., 455 U.S. 283, 289 (1982)). Thus, for the reasons explained in 

the District Court’s July 23, 2019 opinion, the case is not moot. 

Aladdin’s Castle, the District Court’s analysis (and all the cases 

cited by the District Court, including but not limited to Pro-Life Cougars 

and Friends of the Earth), and all of the cases cited by Texas (discussed 

below in Section 3) are consistent with a simple rule enunciated by the 

Supreme Court in Northeast Florida Chapter v. Jacksonville, 508 U.S. 

656 (1993). If a government eliminates the challenged conduct by statute 

outright, then mootness generally follows. But when a government 

merely replaces one statute with another one that is similarly 
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objectionable, then there is no mootness. Id. at 662.1 And the focus 

remains on the government’s conduct in this analysis, because mootness 

is not “standing set in a time frame,” Friends of the Earth, 528 U.S. at 

190, and absent a thorough analysis of the government’s conduct, cases 

would be “capable of repetition, yet evading review,” by requiring parties 

to “abandon the case at an advanced stage” without resolution, id. at 190-

92.  This “may prove more wasteful than frugal.” Id. at 192. 

Instead, all that is necessary is that Appellees continue to have 

some “continuing interest” in the case. Id. And Appellees surely do here. 

Because the government continues to defend and apply the law, it is 

surely possible for the next legislature to change its mind and re-apply 

the unconstitutional law to sole proprietorships again. See Aladdin’s 

Castle, 455 U.S. at 289 (mootness requires “certainty that a similar 

course would not be pursued if its most recent amendment were effective 

to defeat federal jurisdiction”). And the Anti-BDS Act is being applied to 

                                                           
1 “There is no mere risk that Jacksonville will repeat its allegedly wrongful 

conduct; it has already done so. Nor does it matter that the new ordinance differs in 
certain respects from the old one. City of Mesquite does not stand for the proposition 
that it is only the possibility that the selfsame statute will be enacted that prevents 
a case from being moot; if that were the rule, a defendant could moot a case by 
repealing the challenged statute and replacing it with one that differs only in some 
insignificant respect.”  Aladdin’s Castle, 455 U.S. at 662. 
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some sole proprietorships today, even without repeal. Meanwhile, 

Appellees here are bringing civil rights claims designed to vindicate the 

lawfulness of their boycotts and effectuate the rights of all Americans. 

Even if this would be insufficient to find standing for a new case, the 

current situation is not one where Appellees “plainly lack a continuing 

interest, as when the parties have settled or a plaintiff pursuing a 

nonsurviving claim has died.” Friends of the Earth, 528 U.S. at 192. There 

is no mootness. 

 3. Texas’s Litany of Cases Say No Different 

 Texas argues the District Court’s analysis was wrong. Br. at 15-23. 

Texas first argues that “Aladdin’s Castle is limited to its facts,” id. at 18, 

as if it were essentially overturned, but this is incorrect. Texas cites to 

Habetz v. Louisiana High School Athletic Association, 842 F.2d 136 (5th 

Cir. 1988), Br. at 17, but that short, per curium decision instead found 

that the applicability of Aladdin’s Castle turned on the “abandonment of 

challenged conduct.” 842 F.3d at 137. Here, Texas has not abandoned the 

challenge conduct; it merely has attempted to apply the same challenged 

restrictions to others—and has failed at even that. The unpublished 

opinion Reynolds v. New Orleans City, 272 F. App’x 331, 336–37 & n.3 
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(5th Cir. 2008) (per curiam), also cited by Texas (at 18), explains that 

mootness will not occur when “the challenged statute will be reenacted 

or replaced by another constitutionally suspect law.” That is precisely 

what occurred here.  

In Brazos Valley Coalition for Life, Inc. v. City of Bryan, 421 F.3d 

314, 322 (5th Cir. 2005), in contrast, the City’s amendment to the 

challenged statute “address[ed] and resolv[ed]” the constitutional issues 

raised by the “prior versions,” so the court analyzed the constitutionality 

of the new law rather than the old one.  Here, the substance of the First 

Amendment violation remains the exact same. See Siesta Vill. Mkt., LLC 

v. Perry, 530 F. Supp. 2d 848, 860 (N.D. Tex. 2008) (Brazos Valley does 

not apply when “Texas has adopted an amended statute that is 

substantially similar to the prior version”), vacated in part on other 

grounds sub nom. Wine Country Gift Baskets.com v. Steen, 612 F.3d 809 

(5th Cir. 2010). Brazos Valley is separately distinguishable because there 

the City amended the law “prior to the underlying district court 

judgment.” 421 F.3d at 321-22 (emphasis original). The timing was 

important because it distinguished the case from Aladdin’s Castle and 

was itself evidence that “that the City will not reenact the offending 
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ordinances once this litigation is concluded.” Id.; see also § 4, below 

(burden is on Texas). The Government does not have the same timing-

based evidentiary record here. 

The continued existence of the “challenged practice” also 

distinguishes this challenge to the Anti-BDS Act from Teague v. Cooper, 

720 F.3d 973, 977 (8th Cir. 2013). See Texas Br. at 19.  In Teague, where 

the unconstitutional law was “repealed … in its entirety,” the plaintiffs 

conceded the legislative change had given them “the full prospective 

relief” they sought.  Id. at 975, 977.   This substantive legal change is 

what precluded a finding of voluntary cessation.  As the Eighth Circuit 

explained, the legislative change in Teague “was not the action of a 

legislative body seeking to moot a case by repealing the challenged 

statute and replacing it with one that differs only in some insignificant 

respect.”  Id.  at 978.  By contrast, the legislature’s May 2019 

amendments to HB 89 were, as the district court described it, simply a 

“reenactment of [HB 89’s] likely unconstitutional requirements.”  

ROA.2299, Amawi, 2019 WL 4980454 at *5. 

The other out-of-circuit cases Texas relies on to constrain Aladdin’s 

Castle are similarly unavailing.  In Valero Terrestrial Corp. v. Paige, 211 
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F.3d 112, 115-16 (4th Cir. 2000), see Texas Br. at 19, the Fourth Circuit 

announced a voluntary cessation rule that turned on whether “statutory 

changes [] discontinue a challenged practice.”  That holding, if adopted 

here, would result in no mootness because Texas’s legislative change 

replicates the same conduct that gave rise to the lawsuit.  And the Fourth 

Circuit continues to apply Aladdin’s Castle as a “well-recognized 

exception to the mootness doctrine.” Porter v. Clarke, 852 F.3d 358, 363 

(4th Cir. 2017); see Wall v. Wade, 741 F.3d 492, 497 (4th Cir. 2014) 

(declining to find case moot when defendants “failed to put forth even a 

single piece of evidence establishing that the practice of requiring 

physical indicia of faith has been terminated once and for all”).  

Texas then claims this Court in Fantasy Ranch Inc. v. City of 

Arlington, Tex., 459 F.3d 546, 564 (5th Cir. 2006), endorsed its reading of 

Valero.  Texas Br. at 20.  And it quotes Camfield v. Oklahoma City, 248 

F.3d 1214, 1223 (10th Cir. 2001) to suggest a consensus among circuit 

courts in support of its view.  But neither Fantasy Ranch nor Camfield 

do what Texas suggests.  Instead, the Fifth Circuit in Fantasy Ranch 

simply endorsed language from Valero stating that “statutory changes 

that discontinue a challenged practice are ‘usually enough to render a 
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case moot, even if the legislature possesses the power to reenact the 

statute after the lawsuit is dismissed.’” 459 F.3d at 564. This was 

sufficient because “[t]he City’s amended ordinance addresses all the 

issues raised.”  Id.  The Tenth Circuit in Camfield made the same modest 

point.  248 F.3d at 1223.  Yet, as explained above and by the District 

Court, this case is not the “usual” case. Here, the same statute Texas 

claims mooted the case re-enacted the challenged conduct, albeit against 

other entities.  

In any event, the Supreme Court itself has also since continued to 

affirm the full and “well settled” contours of Aladdin’s Castle. Christian 

Legal Soc. Chapter of the Univ. of California, Hastings Coll. of the Law v. 

Martinez, 561 U.S. 661, 724 n.3 (2010). This disproves Texas’s suggestion 

(at 19) that the Supreme Court somehow overturned Aladdin’s Castle, 

silently and by implication, in U.S. Department of the Treasury, Bureau 

of Alcohol, Tobacco & Firearms v. Galioto, 477 U.S. 556 (1986).2 And, in 

                                                           
2 Texas’s suggestion that Aladdin’s Castle only applies when the government 

openly concedes it will re-attempt to impose the unconstitutional condition on the 
same plaintiff cannot be found on the face of Aladdin’s Castle, either. After all, the 
Supreme Court said that “the city’s repeal of the objectionable language would not 
preclude it from reenacting precisely the same provision,” and mootness requires 
“certainty that a similar course would not be pursued if its most recent amendment 
were effective to defeat federal jurisdiction.” 455 U.S. at 289. If the Supreme Court 
only meant that mootness would not exist when the “city has announced” an 
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fact, the Supreme Court is deciding a case this term on its application, 

N.Y. State Rifle & Pistol Assoc. v. City of New York, No. 18-280.  In N.Y. 

State Rifle, the Court denied suggestion of mootness without prejudice 

despite the fact that the intervening law was issued by the State of New 

York, and not the City Defendant-Respondents. See Respondent’s 

Suggestion of Mootness at 16-20; Petitioner’s Response at 22-33; 

Respondent’s Reply at 5-9.  

4. Texas Cannot Meet Its Evidentiary Burden Even 
Under Its Own Proposed Standard 

Finally, even if Texas’s argument that mootness exists when the 

“facts [do not] indicate that the defendant will revert to its previous 

conduct if the case is dismissed as moot,” Tex. Br. at 17, Texas still loses. 

This is because Texas disavowed any reliance in this case on the factual 

record in this case. Document 515201811 at 4. (“This appeal is about the 

plain language of the statute, and the Court needs no new evidence to 

ascertain what the current iteration of Chapter 2270 requires.”) And the 

“heavy” burden of proving mootness is on Texas. Sossamon v. Lone Star 

State of Texas, 560 F.3d 316, 325 (5th Cir. 2009) (citing Friends of the 

                                                           
“intention” to repeal the mooting legislation, 455 U.S. at 289 n.11, it would have relied 
on that fact, rather than noting it as an aside in a footnote. 
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Earth, 528 U.S. at 189), aff’d sub nom. Sossamon v. Texas, 563 U.S. 277 

(2011). So it is not Appellees, but Appellants, who have to show “facts” 

that “indicate” whether Texas will “revert to its previous conduct” or not. 

And without relying on the post-injunction record, which Texas has 

foresworn, see New Hampshire v. Maine, 532 U.S. 742, 749 (2001) 

(describing judicial estoppel), Texas cannot meet its burden.  For this 

reason alone, Texas cannot show mootness. 

B. The Formal Difference Between the Attorney 
General and the Legislature Is Irrelevant to 
Mootness 

Texas separately attempts to create mootness on the grounds that 

the Attorney General is separate from the legislature (Br. at 21-23). This 

was properly rejected by the District Court. ROA.2299-2300; 2019 WL 

4980454 at *6. Appellees are challenging a duly-enacted Texas law, for 

which the legislature enjoys legislative immunity. See ROA.2300; 2019 

WL 4980454 at *6. The Attorney General is the proper defendant because 

he is the entity tasking with enforcing and defending whatever law the 

legislature enacts. Ex parte Young, 209 U.S. 123 (1908).  

As the District Court properly explained, the test for mootness 

turns not on the identity of the defendant, but rather on whether “the 
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allegedly wrongful behavior could not reasonably be expected to recur,” 

ROA.2296, 2019 WL 4980454, at *5 (quoting Los Angeles Cty. v. Davis, 

440 U.S. 625, 631 (1979)). Otherwise, there would be a legally-

determinative distinction between municipalities and the state and 

federal government, despite nothing about the “reasonably be expected 

to recur” analysis turning on such a distinction. Texas’s caselaw 

supporting this argument rely on inapposite cases that “offer[] no 

guidance about when a case becomes moot,” and are instead “about what 

to do after that determination has been made.” ROA.2300, 2019 WL 

4980454, at *6. 

C. Texas’s Amendments Do Not Completely and 
Irrevocably Eradicate the Alleged Harm 

As the District Court also correctly found, even if Texas made it 

absolutely clear that the harm would not occur, the case is still not moot 

unless “interim relief or events have completely and irrevocably 

eradicated the effects of the alleged violation.” ROA.2302, 2019 WL 

4980454 at *7 (citing Davis, 440 U.S. at 631).  

Appellees are challenging Texas’s suppression of their boycotts. So 

long as Texas continues to stifle the boycott, that limits the effectiveness 

of Appellees’ boycott. See Jordahl v. Brnovich, 336 F. Supp. 3d 1016, 1033 
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(D. Ariz. 2018) (noting the Anti-BDS Act “undermines the expressive 

nature of collective political boycotts by chilling Appellees’ ability to join 

in larger calls for political change.”); see also Koontz v. Watson, 283 F. 

Supp. 3d at 1022 (participants in BDS “seek to amplify their voices to 

influence change”). And, as the District Court correctly noted, Appellees 

“still have standing to challenge the statute, at the very least, ‘not 

because [Appellees’] own rights of free expression are violated, but 

because of a judicial prediction or assumption that the statute’s very 

existence may cause others not before the court to refrain from 

constitutionally protected speech or expression.’” ROA.2303, 2019 WL 

4980454 at *7 (quoting Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973)). 

This Court has prohibited the attachment of post-appeal evidence 

showing Plaintiffs are still encountering No Boycott of Israel clauses.  In 

light of that determination, Texas cannot meet its burden of establishing 

mootness. See § A(4), above. Texas has no evidence of its own that 

Appellees are no longer affected, and if additional evidence were 

permitted on appeal, appellees would be able to show that sole 

proprietorships are still being stifled, including one Appellee. 
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D. Mootness Is Evaluated the Same Way for the 
Preliminary Injunction and the Case as a Whole 

 Because the case is not moot, neither is the preliminary injunction. 

As explained in Doe v. Duncanville Indep. Sch. Dist., 994 F.2d 160 (5th 

Cir. 1993), the voluntary cessation analysis applies equally to the 

irreparable injury arm of a preliminary injunction determination. Id. at 

166 (citing Meltzer v. Board of Pub. Instruction, 548 F.2d 559, 566 n. 10 

(5th Cir. 1977)); see also Cherokee Inc. v. Wilson Sporting Goods Co., 15-

cv-4023, 2015 WL 3930041, at *4 n.3 (C.D. Cal. June 25, 2015). To the 

extent there is a split of authorities on this issue, see McFadden v. Meeker 

Hous. Auth., 16-cv-2304, 2016 WL 8608449, at *3 (D. Colo. Oct. 19, 2016), 

Doe places the Fifth Circuit firmly on the side of non-mootness. 

E. At Minimum, this Court Should Not Order the 
District Court to Dismiss the Case 

 Texas requests that this Court “order the district court to dismiss 

this case for lack of subject-matter jurisdiction.” Tex. Br. at 2. This would 

be inappropriate because—even under Texas’s incorrect interpretation of 

the law, see § A(3), above—Appellees would be entitled to show that 

Appellants cannot meet the standard of voluntary cessation. But see 

§ A(4), above (burden is on Appellants, not Appellees). Even in 
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successfully opposing the expansion of the record to show proof that the 

Anti-BDS Act is being enforced against sole proprietorships (including 

one of the Appellees), Texas conceded that such evidence, if relevant, 

should be “test[ed] … through depositions, interrogatories, or other 

discovery tools.” Document 515201811 at 5. Texas does not say Appellees 

somehow waived this argument by missing any deadline for raising it. 

Nor could Texas successfully argue that it has been waived, as this 

evidence only arose over the time period after Texas amended the 

Anti-BDS Act, which in turn occurred after the Court granted Appellees 

the preliminary injunction. So, unless the Court found that state entities 

continuing to enforce the Anti-BDS Act against sole proprietorships 

(including at least one Appellee) is irrelevant to mootness, the Court 

should not prematurely direct dismissal. Instead, the Court should, at 

minimum, simply vacate and remand this to the District Court to 

determine whether this case is moot.3 

 In addition, if the Court has any concern this case might be moot, 

it should, at minimum, await the Supreme Court’s opinion in N.Y. State 

                                                           
3 Appellants’ Rule 12(h)(3) Motion to Dismiss on mootness (Dkt. 92), was based as 

a matter of law, and before these facts became evident in any event. This Motion is 
not properly before the Court on appeal. See 28 U.S.C. § 1292. 
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Rifle before issuing a mootness opinion here.  See above, Argument § I-A-

3. 

Finally, even if this Court determines that Appellees’ entire case is 

otherwise moot, the district court will still retain ancillary jurisdiction to 

consider Appellees’ request for attorneys’ fees. Lauren C. by & through 

Tracey K. v. Lewisville Indep. Sch. Dist., 904 F.3d 363, 373 (5th Cir. 

2018); Murphy v. Fort Worth Indep. Sch. Dist., 334 F.3d 470, 470–71 (5th 

Cir. 2003). 

II. THE ANTI-BDS ACT VIOLATES THE FIRST AMENDMENT 

A. Appellees’ Boycotts Are Protected Speech under 
Claiborne 

1. FAIR Does Not Control 

 As explained by the District Court (as well as the district courts in 

Koontz, 283 F. Supp. 3d at 1023-24, and Jordahl, 336 F. Supp. 3d at 1042-

43) this case is controlled by NAACP v. Claiborne Hardware Co., 458 U.S. 

886 (1982), and not Rumsfeld v. FAIR, 547 U.S. 47 (2006). 

ROA.1264-1267, 373 F. Supp. 3d 717, 743-45.4 “Claiborne deals with 

                                                           
4 Arkansas Times LP v. Waldrip, 362 F. Supp. 3d 617 (E.D. Ark. 2019), which came 

to the contrary conclusion as Koontz and Jordahl, is wrongly decided for the reasons 
described in this brief and in Amawi’s Opposition to the Motion to Dismiss, Dkt. 60, 
which focuses on that decision. Arkansas Times is pending on appeal. Jordahl is 
currently stayed in the Ninth Circuit and Koontz was not appealed. 
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political boycotts; FAIR, in contrast, is not about boycotts at all.” 

ROA.1265, 373 F. Supp. 3d at 743. In FAIR, “[t]he Supreme Court did 

not treat the FAIR plaintiffs’ conduct as a boycott: the word ‘boycott’ 

appears nowhere in the opinion, the decision to withhold patronage is not 

implicated, and Claiborne, the key decision recognizing that the First 

Amendment protects political boycotts, is not discussed.” Id. (footnote 

omitted). 

 Also in FAIR, “‘[t]he conduct regulated by the Solomon 

Amendment,’ the Court held, ‘is not inherently expressive’ because it 

requires ‘explanatory speech’ to communicate its message.” Id.  

In FAIR, the Government did not care why it was not being granted 

access to on-campus student interviews. 546 U.S. at 57 (“The Solomon 

Amendment does not focus on the content of a school's recruiting policy” 

but instead “looks to the result achieved by the policy and compares the 

‘access ... provided’ military recruiters to that provided other recruiters”). 

Here, the Anti-BDS Act only cares about “refusing to deal with, 

terminating business activities with, or otherwise taking any action,” 

when the reason is because of a message it disagrees with. Tex. Gov’t 

Code § 808.001 (only applying when the refusal “intended to penalize, 
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inflict economic harm on, or limit commercial relations specifically with 

Israel, or with a person or entity doing business in Israel or in an Israeli-

controlled territory, but does not include an action made for ordinary 

business purposes”). And so, in order to enforce the Anti-BDS Act, the 

Government requires a specific certification creating the very “speech” 

that was absent and detached from FAIR as a necessary part of the 

Court’s conclusion. Compare Tex. Gov’t Code § 2270.002 (requiring 

certification) with FAIR, 547 U.S. at 66 (refusal to provide military 

recruiters access was “expressive only because the law schools 

accompanied their conduct with speech explaining it”); see also Jordahl, 

336 F. Supp. 3d at 1042 (“when a statute requires a company, in exchange 

for a government contract, to promise to refrain from engaging in certain 

actions that are taken in response to larger calls to action that the state 

opposes, the state is infringing on the very kind of expressive conduct at 

issue in Claiborne”). 

 FAIR does not mention Claiborne, or other important First 

Amendment cases such as FTC v. Superior Court Trial Lawyers 

Association, 493 U.S. 411, 415-16 (1990), and International 

Longshoreman’s Association v. Allied International, Inc., 456 U.S. 212 
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(1982), at all. When the Supreme Court overrules, abrogates, or 

distinguishes prior decisions, it does so expressly. The Supreme Court’s 

unanimous, narrow decision in FAIR cannot be read to have upset 

decades of prior boycott caselaw covertly and without dissent. 

 Texas again claims that Claiborne distinguished between protected 

messaging and an unprotected boycott. Texas Br. at 30-31. Claiborne 

rejected that proposition. Claiborne instead held that the Government 

could not punish the boycott alone. 458 U.S. at 911 (the “boycott clearly 

involved constitutionally protected activity,” and its speech elements, 

“though not identical, are inseparable”); see also District Court Opinion, 

ROA.1266-1267, 373 F. Supp. 3d at 744. 

2. Longshoreman Does Not Control 

 Likewise, Claiborne, and not Longshoreman, controls. Again, the 

District Court’s explanation of why Texas is wrong is sound. ROA.1267-

1269, 373 F. Supp. 3d at 745-46. As explained by Claiborne itself, 

Longshoreman is cabined to the labor context, holding that a government 

may bar secondary boycotts “by labor unions . . . as part of Congress’ 

striking of the delicate balance between union freedom of expression and 

the ability of neutral employers, employees, and consumers to remain 
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free from coerced participation in industrial strife.” 458 U.S. at 912 

(internal quotation marks and citation omitted). 

  3. Briggs Does not Control 

 As the District Court also explained, “Briggs is even less relevant.” 

ROA.1269, 373 F. Supp. 3d at 746. Briggs “did not involve a law allegedly 

infringing the right to boycott, and the speech allegedly infringed was not 

political speech.” Id.  

B. The Anti-BDS Act Is Not Narrowly Tailored to Meet a 
Compelling Government Interest 

1. The Anti-BDS Act Is Content and Viewpoint 
Discrimination 

 As also explained by the District Court, the Anti-BDS Act is content 

and viewpoint discrimination. ROA.1270-1273, 373 F. Supp. 3d at 747-

49. Texas makes two arguments on appeal, both of which are necessary 

to overturn the Court’s decision finding that strict scrutiny applies. 

Texas’s first argument to the contrary is that boycotts are not 

protected speech, Br. at 33. This is wrong for the reasons explained above 

in Section A and by the District Court.  

Texas’s second argument is that, as expressive conduct only, the 

Anti-BDS Act is either not subject to any constitutional scrutiny at all, or 
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“at best” is subject to “intermediate scrutiny under United States v. 

O’Brien, 391 U.S. 367, 383-84 (1968).” Tex. Br. at 35.  

But Texas fails the test laid out in O’Brien. That test requires Texas 

show, among other things, that “the governmental interest is unrelated 

to the suppression of free expression.” 391 U.S. at 377. Here, the 

suppression of free expression is not only related but is the very purpose 

of the Anti-BDS Act. See Koontz, 283 F. Supp. 3d at 1023 (“conduct the 

Kansas Law aims to regulate is inherently expressive” under Claiborne).  

2. The Anti-BDS Act Does Not Serve a Compelling 
State Interest 

 Texas claims that it has a “compelling state interest in preventing 

invidious discrimination.” Tex. Br. at 35. The District Court correctly 

rejected this argument as well. ROA.1273-1277, 373 F. Supp. 3d at 

749-51. The Anti-BDS Act does not target national origin or other 

immutable characteristics generally but simply targets the country of 

Israel, and no other country. This is not a content-neutral anti-

discrimination law. 

Content-neutral antidiscrimination laws generally, but not always, 

may infringe on First Amendment rights because they are tailored to 

serve a compelling state interest. See Roberts v. U.S. Jaycees, 468 U.S. 
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609, 623-24 (antidiscrimination law is tailored to meet a compelling state 

interest when it “does not aim at the suppression of speech, does not 

distinguish between prohibited and permitted activity on the basis of 

viewpoint, and does not license enforcement authorities to administer the 

statute on the basis of such constitutionally impermissible criteria”); but 

see Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 

557, 573 (1995) (neutral antidiscrimination law may not validly prohibit 

certain expressive conduct). But the Anti-BDS Act is not viewpoint-

neutral, and thus is not narrowly-tailored under Jaycees. Invisible 

Empire of the KKK v. Thurmont, 700 F. Supp. 281, 288 (D. Md. 1988) 

(antidiscrimination law that was not “content-neutral” not narrowly-

tailored); Bd. of Ancient Order of Hibernians v. Dinkins, 814 F. Supp. 358, 

368 (S.D.N.Y. 1993) (similar); see R.A.V. v. City of St. Paul,  

505 U.S. 377, 395 (1992) (“existence of adequate content-neutral 

alternatives thus ‘undercuts significantly’ any defense of” a statute as 

narrowly tailored to meet a compelling government interest) (alteration 

and citation omitted). Since the Anti-BDS Act fails the U.S. Jaycees test, 

it cannot be upheld against First Amendment challenge as an 
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antidiscrimination law. See also District Court Opinion, ROA.1273-1274, 

373 F. Supp. 3d at 749.  

In addition, the Anti-BDS Act does not serve a compelling interest 

because it is underinclusive, id., and because “H.B. 89 was not enacted to 

prevent discrimination on the immutable characteristic of national 

origin, ROA.1276,  373 F. Supp. 3d at 751. 

3. The Anti-BDS Act Is Not Narrowly Tailored 

 The Anti-BDS Act is also not narrowly tailored for the reasons 

explained by the district court. ROA.1277-1278, 373 F. Supp. 3d at at 

751-52. Texas does not argue to the contrary. 

C. The Anti-BDS Act’s Certification Requirement Is 
Compelled Speech 

 Texas also challenges the Court’s separate finding that the Anti-

BDS Act’s certification requirement is compelled speech. Tex. Br. at 33-

35. According to Texas, it simply is, like the certification in and Cole v. 

Richardson, 405 U.S. 676, 680 (1972), a declaration that then signer will 

follow the law. Id. at 33-34.  

 As the District Court explained, the certification is not a mere 

generic request that the signer verify that it will follow the law.  

ROA.1282-1284, 373 F. Supp. 3d at 754-55. Rather, it is an invasive 
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attempt “to make inquiries about a person’s beliefs or associations,” 

ROA.1282, 373 F. Supp. 3d at 754 (quoting Baird v. State Bar of Ariz., 

401 U.S. 1, 6 (1971)), “solely for the purpose of withholding a right or 

benefit because of what he believes,” ROA.1283, 373 F. Supp. 3d at 755 

(quoting Baird, 401 U.S. at 7). 

 In addition to this reason by the District Court, the certification 

requirement is unconstitutional for two additional reasons. 

First, unlike the generic defend-the Constitution-and-oppose-

treason oath in Cole, 405 U.S. at 678, the certification here is directed at 

one specific type of activity—refusing to purchase goods from Israel—

which is not in and of itself unlawful. Instead, the law merely prohibits a 

“governmental entity” from entering into contracts absent the no-boycott 

certification, Tex. Gov’t Code § 2270.002, and requires the various Texas 

Retirement Systems and the permanent school fund from investing in 

entities that Texas has found to boycott Israel, Tex. Gov’t Code § 808.001, 

et seq.  

Second, as explained above, even if FAIR controls, the boycott may 

only be prohibited because of the lack of any speech component to the 
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prohibition. The certification creates that speech component, rendering 

the Anti-BDS unconstitutional in any event. 

According to Texas, the NAACP and their members in Claiborne 

could advocate for a boycott of white merchants, but they had no right to 

refuse to visit their stores or purchase their merchandise. 458 U.S. at 

900, 911-12; see § I(A), above; Texas Br. at 29-31. And so, according to 

Texas, Mississippi and Claiborne County could have required the 

NAACP’s members to certify that they would not boycott racially 

discriminatory businesses. Since any result blocking that NAACP 

activism would be wrong under Claiborne itself, Texas must be wrong as 

well.  

D. The Anti-BDS Act Is Unconstitutionally Vague 

Texas also argues that the Anti-BDS Act is not vague. Br. at 37-38 

It does not do so by defending the plain meaning of the two vague 

provisions. Instead, it merely asserts that there are “plausibl[e]” 

interpretations of the statute. Br. at 37. Given the plausible 

interpretations, Texas continues, the Court must apply the canon of 
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constitutional avoidance. Id. at 38 (citing NFIB v. Sebelius, 567 U.S. 519, 

563 (2012)). 

NFIB was not a vagueness case. The canon of constitutional 

avoidance does not apply in vagueness cases. United States v. Simms, 914 

F.3d 229, 251 (4th Cir. 2019), cert. denied, No. 18-1338, 2019 WL 4923463 

(U.S. Oct. 7, 2019). If it did, the canon would defeat the vagueness rule, 

as the canon would require some particular interpretation of the statute, 

and then, assuming that interpretation, the statute would no longer be 

vague. “Due process requires [legislatures] to speak in definite terms, 

particularly where the consequences for individual liberties are steep.” 

Simms, 229 F.3d at 251. “For similar reasons, although courts must 

interpret statutes under the presumption that legislators do not intend 

to violate the Constitution, judges cannot revise invalid statutes.” Id. 

Equally important, NFIB did not involve a statute like here with 

severe First Amendment speech and expression restriction issues. “While 

‘perfect clarity and precise guidance have never been required even of 

regulations that restrict expressive activity,’ [the] ‘government may 

regulate in the area’ of First Amendment freedoms ‘only with narrow 

specificity.’” Brown v. Ent’t Merchants Ass’n, 564 U.S. 786, 807 (2011) 
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(quoting Ward v. Rock Against Racism, 491 U.S. 781, 794(1989) and 

NAACP v. Button, 371 U.S. 415, 433 (1963) (other citation omitted). The 

Anti-BDS Act does not meet the “narrow specificity” compelled by the 

First Amendment. 

1. The “Otherwise Taking Any Action” Clause Is 
Vague 

 The District Court correctly explained that the “otherwise taking 

any action” clause is vague. ROA.1284-1285, 373 F. Supp. 3d at 756.  

Texas suggests that the vagueness problem can be cured “using 

noscitur a sociis canon (that the meaning of a word may be ascertained 

from words or phrases associated with it), and thus given a similar 

meaning as the first two clauses: ‘refusing to deal’ and ‘terminating 

business activities’—i.e., also referring to types of economic conduct, not 

speech.” Tex. Br. at 37. But “otherwise taking any action” cannot mean 

the same thing as those two clauses under the competing canon against 

surplusage. What it does mean, other than something “similar,” even 

Texas leaves to the imagination. Texas’s inability to provide a definite 

meaning to its “plausible” interpretation only further proves that the 

District Court’s vagueness determination was correct.  
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2. The “Ordinary Business Purposes” Clause Is 
Vague 

 Also void for vagueness is the “ordinary business purposes” safe 

harbor provision. ROA.1285-1287, 713 F. Supp. 3d at 756-57. Again, 

Texas provide a suggestion that is neither tethered anywhere to the text 

of the exception nor would provide it any meaning. Br. at 38. Texas 

instead suggests the exception should read to always apply except when 

“a company ha[s] taken a business action in the absence of any intention 

not to deal with a company merely because that company is based in 

Israel or is ‘doing business in Israel or in an Israeli-controlled territory.’” 

Id. But this is already accomplished by the general language that the safe 

harbor provision is intended to act as an exception to. Tex. Gov’t Code 

§ 808.001 (requiring, in order for something to be considered a boycott of 

Israel, that the action be done with the “inten[t] to penalize, inflict 

economic harm on, or limit commercial relations specifically with Israel, 

or with a person or entity doing business in Israel or in an Israeli-

controlled territory.”). Under Texas’s reading, the safe harbor would not 

protect anything not prohibited by the Anti-BDS Act in the first place. 

Some safe harbor. Texas’s reading is both untethered from the plain 
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meaning of “ordinary business exception” and blocked by the canon 

against surplusage in any event. 

 The application of this safe harbor is not some mere hypothetical. 

Texas has applied its Anti-BDS Act to Airbnb, who refused to list 

properties in certain Israeli-controlled territories in the West Bank.5 

Airbnb may have been doing so for a variety of “ordinary business 

purposes,” as that term is commonly understood, such as to comply with 

another government entity’s legal requirements, because the refusal is 

part of a broader anti-discrimination policy, or in order to avoid 

international commercial boycotts of Airbnb by third parties.6 Indeed, in 

announcing its refusal to list properties, Airbnb stated “Airbnb does not 

support the BDS movement, any boycott of Israel, or any boycott of Israeli 

companies.”7 Although Airbnb relented without a legal challenge,8 the 

                                                           
5 See Elizabeth Findell, In pro-Israel move, Texas books boycott of Airbnb, AUSTIN-

AMERICAN STATESMAN (Mar. 11, 2019), available at https://www.statesman.com
/news/20190311/in-pro-israel-move-texas-books-boycott-of-airbnb. 

6 See Amanda McCaffrey, Airbnb’s Listings in Disputed Territories: A Tortured 
Compromise, Just Security (July 29, 2019), available at https://www.justsecurity.org/
65114/airbnbs-listings-in-disputed-territories-a-tortured-compromise/. 

7 Id. 

8 See Elizabeth Findell, Airbnb reverses policy that landed it on Texas’ anti-Israel 
list, AUSTIN-AMERICAN STATESMAN (Apr. 9, 2019), available at https://www.statesman
.com/news/20190409/airbnb-reverses-policy-that-landed-it-on-texas-anti-israel-list. 
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dispute highlights the real and consequential nature of the vagueness 

problem. 

III. THE OTHER PRELIMINARY INJUNCTION FACTORS 
WEIGH IN FAVOR OF APPELLEE 

Finally, the District Court properly found the other factors of the 

preliminary injunction met. ROA.1287-1289, 373 F. Supp. 3d at 758-59. 

A. Appellees Would Be Irreparably Harmed Absent an 
Injunction 

The District Court found that Appellees would be irreparably 

injured. ROA.1287-1288, 373 F. Supp. 3d at 758. Texas only disagrees to 

the extent the Court accepts its arguments on mootness or the Anti-BDS 

Act’s constitutionality in the first instance. Texas Br. 38-39. As those are 

properly rejected for the reasons explained above, the District Court’s 

finding of irreparable injury remains unscathed. 

B. The Balance of Equities and Public Interest Favor an 
Injunction 

The District Court also found that the balance of the equities and 

the public interest also favored an injunction. ROA.1289, 373 F. Supp. 3d 

at 758-59. Texas argues, without evidentiary support or any 

comprehensive analysis, that the harm to the State and public interest 

separately “tilt heavily in favor of reversal.” Tex. Br. at 39-40. Texas’s 
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argument depends on a determination that that the law is valid in the 

first instance. Id. at 39 (“duly enacted laws”) (quoting Abbott v. Perez, 138 

S. Ct. 2305, 2324 n.17 (2018)) (other citations omitted). But as the 

District Court found, “the State ‘can never have a legitimate interest in 

administering a regulation in a way that violates federal law.’” 

ROA.1289, 373 F. Supp. 3d at 758 (cleaned up) (quoting Planned 

Parenthood of Gulf Coast, Inc. v. Gee, 862 F.3d 445, 471 (5th Cir. 2017)). 

And “[i]njunctions protecting First Amendment freedoms are always in 

the public interest.” ROA.1289, 373 F. Supp. 3d at 759 (quoting Texans 

for Free Enter. v. Texas Ethics Comm’n, 732 F.3d 535, 537 (5th Cir. 

2013)). Texas does not bother to argue to the contrary, and so the District 

Court’s determination here should also be affirmed. 

C. The Preliminary Injunction Is Not Overbroad 

 Texas also suggests the injunction is overbroad. But, as explained 

in Broadrick, 413 U.S. at 611-12, “any enforcement of a statute thus 

placed at issue is totally forbidden until and unless a limiting 

construction or partial invalidation so narrows it as to remove the 

seeming threat to deterrence to constitutionally protected expression.” In 
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other words, because the Anti-BDS Act is facially invalid in every respect, 

a Court may enjoin it entirely from enforcing the law.  

 Texas’s citation to two abortion cases do not stand for a contrary 

proposition. Br. at 40-41. Madsen v. Women's Health Ctr., Inc., 512 U.S. 

753 (1994), involved a content-neutral injunction where the injunction, 

in certain applications, raised “First Amendment” issues. Id. at 764-65. 

Because, in large part due to the constitutional concerns, the injunction 

was required to have a narrow application. Id. at 765-66. The issue in 

Ayotte v. Planned Parenthood of N. New England, 546 U.S. 320 (2006), 

was that the statute was not facially invalid and was only flawed in 

certain applications. Id. at 328-29. Thus, the Court “prefer[s], for 

example, to enjoin only the unconstitutional applications of a statute 

while leaving other applications in force.” Id. Here, of course, the statute 

is facially invalid, and there are no permissible “applications.” And Ayotte 

therefore allowed an injunction “prohibiting unconstitutional 

applications” to nonplaintiffs as well as plaintiffs. Id. at 331-332. So too 

here. Except here, there are no constitutional applications of the Anti-

BDS Act. 
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If Texas’s interpretation of the limits of courts were correct, then 

there could be no real facial challenge to a statute. Every time an 

unconstitutional law is or might be applied to an individual, the 

individual would have to sue anew. This is true even if the Supreme 

Court has itself struck down the law. While the Supreme Court striking 

down the law might make subsequent cases simpler to litigate, the 

injunction would still inure only to the benefit of specific plaintiffs 

bringing suit, according to Texas. This would be a sea change in 

constitutional law. 

CONCLUSION 

The Court should affirm the decision of the District Court. 

December 3, 2019 Respectfully submitted, 
 
/s/ Justin Sadowsky 
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