October 15, 2021
VIA E-MAIL
Alan Jope
CEO, Unilever
alan.jope@unilever.com
Re:

Unilever’s Authority & Obligation to Overturn Ben & Jerry’s Decision to Engage
in Discriminatory Boycott of Israel

Dear Mr. Jope:
We write on behalf of StandWithUs and the Israeli-American Coalition for Action to
follow up on your letter of July 27, 2021, regarding Ben & Jerry’s decision to effectively boycott
the State of Israel by cutting ties with its licensee there. To be clear, and as explained below, Ben
& Jerry’s decision is, in practice, a decision to boycott the entire State of Israel, as companies are
not legally permitted to sell to some Israelis while boycotting others. We are disappointed by the
disingenuous attempts by Unilever and Ben & Jerry’s to claim otherwise. We are even more
disappointed by Unilever’s attempt to feign powerlessness over this boycott decision. You write:
“As part of the acquisition agreement, we have always recognised the right of [Ben and Jerry’s]
and its independent Board to take decisions in accordance with its social mission.” But a review
by legal experts of the acquisition agreement indicates that the Ben and Jerry’s Board has
exceeded its contractual powers and that Unilever thus has the right to reverse the Board’s
decision.
Unilever has two independent contractual bases for forcing the Board to rescind the
boycott. First, the contract gives Unilever the power to make “financial and operational”
decisions for Ben & Jerry’s; the Board can make “social” decisions only insofar as they are
“commercially reasonable.” (Emphasis added). This limitation on the Board’s social decisions
appears again and again, referring to everything from the use of fair-trade products, to the use of
unbleached paper in packaging, to purchasing from nonprofit suppliers or suppliers from
economically disadvantaged groups. And it makes perfect sense. Unilever would never have
agreed to buy Ben & Jerry’s if the Board could make any commercially unreasonable decision it
wished under the guise of its social mission. However, neither Unilever nor Ben and Jerry’s has
explained how it is commercially reasonable to effectively boycott Israel—because it is not.
Boycotting an entire country is, in fact, commercially unreasonable, especially when it triggers
counter-boycotts by states and consumer groups and divestment of state pension funds. In fact,
since the boycott announcement, Unilever has underperformed competitors, suggesting that the
boycott decision has harmed your investors.
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Second, the merger agreement states that “[Ben and Jerry's] shall use commercially
reasonable efforts to obtain (at [Ben and Jerry's] expense) for [Unilever] the right to conduct all
facets of the Business in Israel.” This language directly conflicts with effectively boycotting
Israel. Ben and Jerry’s must explain—to you and to the investing public—how its social mission
requires such a boycott when it signed a contract showing that doing business in Israel was
consistent with its social mission. Clearly, it is Ben and Jerry’s that is in breach, and it is within
Unilever’s rights to reverse the Board. If it fails to do so, Unilever itself—not only Ben &
Jerry’s—will be effectively choosing to participate in this boycott.
We are also troubled by what appear to be false statements made by Unilever and/or Ben
and Jerry’s regarding the scope of the boycott, which are repeated in your letter. On July 19,
2021, Ben and Jerry’s announced, “Although Ben & Jerry’s will no longer be sold in the
O[ccupied] P[alestinian] T[erritories], we will stay in Israel through a different arrangement.” As
we understand it, this statement was actually written by Unilever and adopted by Unilever as its
own via a press release linking to the statement. Anuradha Mittal, the Board Chair who
apparently pushed for Ben & Jerry’s to cut ties with its Israeli licensee, has described this
statement—your statement—as a form of “deceit.” She has explicitly promoted boycotts
targeting all of Israel and implied Israel’s existence is a “catastrophe.” Furthermore, as you must
know, Israeli law bars boycotts of Israeli citizens based on their location. This means that Ben
and Jerry’s can stay and sell to all Israelis, or it can leave Israel, but it cannot boycott only some
Israeli citizens or communities without violating Israeli domestic law. While your letter states
that “Ben & Jerry’s has also made it clear that although the brand will not be present in the West
Bank from 2023, it will remain in Israel through a different business arrangement,” Israeli law
makes it clear that there is no scenario under which this could happen.
In light of the foregoing, we expect Unilever to correct its error and use its clear authority
under the merger agreement to reverse the Ben and Jerry’s Israel boycott. We look forward to
your response and would appreciate hearing from you by close of business on Wednesday,
October 20, 2021.
Thank you,

Roz Rothstein
CEO & co-Founder, StandWithUs
cc: Unilever Board of Directors
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Unilever CEO Alan Jope sent a letter to major Jewish organizations in the United States and the United
Kingdom on July 27, 2021, in an effort to defend the company’s decision earlier last month to terminate
its Ben & Jerry’s licensee in Israel in a manner consistent with the global Boycott, Divestment, Sanctions
(BDS) campaign to isolate the Jewish state. While the letter contained several statements apparently
designed to soften opposition to Unilever’s Israel boycott, the letter’s substance contained several
apparently misleading assertions.

The opening sentence in Jope’s letter is a perfect example of Unilever’s obfuscation. “I am writing to you
concerning the decision of Ben & Jerry’s and its independent Board to stop selling ice cream in the West
Bank, from the end of next year,” he declared. Jope wrote as if Ben & Jerry’s is not a brand owned by
Unilever, but rather a separate company over which Unilever has no control. Unilever’s most recent
annual report, however, identifies Ben & Jerry’s Homemade Inc. as a wholly owned subsidiary. Indeed, it
has been reported that Unilever itself is the licensor of the Ben & Jerry’s brand in Israel.

While Unilever wants to blame the Ben & Jerry’s boycott of Israel on a so-called “independent Board,”
Unilever reportedly is the sole shareholder and owner of Ben & Jerry’s and made a conscious choice to
implement a boycott of Israel. Jope’s letter very carefully avoids claiming otherwise. His letter appears
deliberately worded to avoid a blanket statement that Unilever has a legal obligation to terminate the
Ben & Jerry’s license in Israel. He instead wrote that “we have always recognized the right of the brand
and its independent Board to take decisions in accordance with its social mission. On this decision, it was
no different.”

https://www.fdd.org/analysis/2021/08/03/analysis-unilever-ben-jerrys-bds-activity/

Jope’s letter also contains statements aimed at dispelling the notion that Unilever is engaging in BDS —
which it is. Jope wrote that “Ben & Jerry’s has also made it clear that although the brand will not be
present in the West Bank in 2023, it will remain in Israel through a different business arrangement.” He
claimed that “Unilever rejects completely and repudiates unequivocally any form of discrimination or
intolerance,” and that the company has “never expressed any support for the Boycott Divestment
Sanctions (BDS) movement.”

These statements are extremely disingenuous. U.S. federal law defines the geographic scope of the
terms “boycott of, divestment from, and sanctions against Israel” to include actions that “are politically
motivated and are intended to penalize or otherwise limit commercial relations specifically with Israel or
persons doing business in Israel or in any territory controlled by Israel.”

In Illinois, whose anti-BDS legislation was used as a model for similar laws in many other states, “boycott
Israel” means “engaging in actions that are politically motivated and are intended to penalize, inflict
economic harm on, or otherwise limit commercial relations with the State of Israel or companies based
in the State of Israel or in territories controlled by the State of Israel.” The chair of the relevant Illinois
Investment Policy Board committee has already expressed concern that Unilever has done precisely that
to its Israel-based licensee. He has also stated that if Unilever is confirmed to have engaged in such a
boycott, Illinois law would require divestment from Unilever and all its subsidiaries.

Additionally, Jope’s statement that Ben & Jerry’s will remain in Israel after 2022 without selling in the
West Bank appears to be misleading. According to a letter signed last week by over two-thirds of Israel’s
parliament, the Ben & Jerry’s decision “violates the laws of the State of Israel: The Prohibition of
Discrimination in Products Law and the prohibition of boycotting various areas of the country.” Unilever
likely knows this full well; its current licensee reportedly refused to halt such sales, leading Unilever to
refuse to renew the license.

What Unilever may not have realized prior to its Ben & Jerry’s announcement is that its decision to
boycott Israel might run afoul of 33 U.S. state anti-boycott laws, resolutions, and executive orders —
potentially triggering hundreds of millions of dollars in direct divestment from Unilever stock by state
pension funds, alongside potential second-tier effects in the form of indirect divestment by mutual fund
and index fund managers.

States such as Illinois, New Jersey, Texas, and Florida, which have laws requiring their public pension
funds to divest from companies that boycott Israel — and other U.S. states that blacklist such companies
from receiving state procurement contracts — are unlikely to be deterred by Jope’s letter. Unless
Unilever reverses its Ben & Jerry’s decision, the company and all its affiliates will likely be added to
state-based prohibited company lists in the months ahead.

https://www.fdd.org/analysis/2021/08/03/analysis-unilever-ben-jerrys-bds-activity/

Richard Goldberg is a senior advisor at the Foundation for Defense of Democracies (FDD),
where Orde Kittrie is a senior fellow and David May is a research analyst. They all contribute to
FDD’s Center on Economic and Financial Power (CEFP) and Israel Program. For more
analysis from the authors, CEFP, and the Israel Program, please subscribe HERE. Follow the
authors on Twitter @rich_goldberg and @ordefk and @DavidSamuelMay. Follow FDD on
Twitter @FDD and @FDD_CEFP. FDD is a Washington, DC-based, nonpartisan research
institute focusing on national security and foreign policy.
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