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n 2022, Iowa became the first state in the United States 
to pass a statewide law adopting the International 

Holocaust Remembrance Alliance (IHRA) definition of 
antisemitism.1 The law, which is based on a model bill I 
drafted,2 requires authorities to use the definition ‒ the 
only internationally accepted definition of antisemitism 
ever drafted ‒ when assessing the motivation behind illegal 
discriminatory conduct. This is an important development 
because although antisemitism is rising across the country,3 
most U.S. citizens neither understand nor are aware of 
what antisemitism is.4 One cannot fight antisemitism using 
legal tools if one cannot define it clearly, because otherwise 
there is no objective way to determine if a line has been 
crossed. This law provides authorities with a tool to do 
just that.

By the time it was passed, versions of the bill were also 
pending in Georgia,5 Tennessee,6 New Jersey,7 and 
Arizona,8 and several other states are also considering 
such legislation. South Carolina9 and Florida10 have 
already adopted the IHRA definition for use in their 
education systems. Twenty states in the U.S. have endorsed 
the definition in some fashion.11

As the rate of antisemitic incidents continues to rise 
across the country,12 and as more states move to pass 
these “antisemitism” laws with wide bipartisan support, 
it is important to be clear what the IHRA definition is; 
why these laws make use of it; and how this type of 
legislation can better protect the Jewish community. 

The IHRA Definition
The International Holocaust Remembrance Alliance is 

an intergovernmental organization whose purpose is “to 
strengthen, advance and promote Holocaust education, 
research and remembrance worldwide and to uphold the 
commitments of the 2000 Stockholm Declaration13 and 
the 2020 Ministerial Declaration14 by bringing together 
governments and experts.15 As “the only inter-
governmental organization mandated to focus solely on 
Holocaust-related issues,” and “with evidence that the 
scourge of antisemitism is once again on the rise” in the 
early 2000s, IHRA experts resolved to take a leading role 

in combatting antisemitism. They determined that “in 
order to begin to address the problem of antisemitism, 
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there must be clarity about what antisemitism is.”16 The 
Committee on Antisemitism and Holocaust Denial first 
developed its definition in 2003-2004,17 and published it 
as a Working Definition in January 2005.18 It was adopted 
as a guide by the U.S. State Department in 2007,19 and 
unofficially adopted in 2010.20 In 2016, after the Working 
Definition was formally adopted by a plenary meeting 
of the then-31 countries in the IHRA,21 the U.S. State 
Department officially adopted it as well.22 Since that time, 
866 separate governments, NGOs and other key institutions 
have also adopted it, demonstrating a real worldwide 
consensus. The definition has also been endorsed by a 
growing number of world leaders, including the UN 
Secretary-General23 and U.S. Presidents of both parties.24 

The definition is used by several departments within the 
U.S. federal government, including the Departments of 
Education and Justice.25 

While there can be no one exclusive or exhaustive 
definition of antisemitism, the IHRA definition provides 
an arguably objective baseline standard for the limits of 
what is acceptable, and it has proven to be an essential 
tool in identifying contemporary manifestations of anti-
Jewish hate.26 

The definition (along with its accompanying 
illustrations) reads as follows:
	 Antisemitism is a certain perception of Jews, which 

may be expressed as hatred toward Jews. Rhetorical 
and physical manifestations of antisemitism are directed 
toward Jewish or non-Jewish individuals and/or their 
property, toward Jewish community institutions and 
religious facilities.

	 To guide IHRA in its work, the following examples may 
serve as illustrations:

	 Manifestations might include the targeting of the state 
of Israel, conceived as a Jewish collectivity. However, 
criticism of Israel similar to that leveled against any 
other country cannot be regarded as antisemitic. 
Antisemitism frequently charges Jews with conspiring 
to harm humanity, and it is often used to blame Jews 
for “why things go wrong.” It is expressed in speech, 
writing, visual forms and action, and employs sinister 
stereotypes and negative character traits.

	 Contemporary examples of antisemitism in public life, 
the media, schools, the workplace, and in the religious 
sphere could, taking into account the overall context, 
include, but are not limited to:

n	 Calling for, aiding, or justifying the killing or harming 
of Jews in the name of a radical ideology or an extremist 
view of religion.

n	 Making mendacious, dehumanizing, demonizing, or 

stereotypical allegations about Jews as such or the power 
of Jews as collective — such as, especially but not 
exclusively, the myth about a world Jewish conspiracy 
or of Jews controlling the media, economy, government 
or other societal institutions.

n	 Accusing Jews as a people of being responsible for real 
or imagined wrongdoing committed by a single Jewish 
person or group, or even for acts committed by non-
Jews.

n	 Denying the fact, scope, mechanisms (e.g. gas chambers) 
or intentionality of the genocide of the Jewish people 
at the hands of National Socialist Germany and its 
supporters and accomplices during World War II (the 
Holocaust).

n	 Accusing the Jews as a people, or Israel as a state, of 
inventing or exaggerating the Holocaust.

n	 Accusing Jewish citizens of being more loyal to Israel, 
or to the alleged priorities of Jews worldwide, than to 
the interests of their own nations.

n	 Denying the Jewish people their right to self-
determination, e.g., by claiming that the existence of a 
State of Israel is a racist endeavor.

16.	 “Antisemitism,” INT’L HOLOCAUST REMEMBRANCE, available 
at https://www.holocaustremembrance.com/antisemitism

17.	 Manfred Gerstenfeld, “To fight antisemitism, you have to 
define it,” ARUTZ SHEVA, available at http://www.
israelnationalnews.com/Articles/Article.aspx/22096 

18.	 Id.
19.	 Id.
20.	 “Defining Antisemitism,” U.S. DEP’T OF STATE, available at 

https://www.state.gov/defining-antisemitism/
21.	 “31 Countries Adopt New Definition of Antisemitism that 

Includes Anti-Zionism,” THE TOWER (June 3, 2016, 3:34 
PM), available at http://www.thetower.org/3462-31-
countries-adopt-new-definition-of-antisemitism-that-
includes-anti-zionism/ 

22.	 Supra note 20.
23.	 https://www.un.org/press/en/2018/sgsm19252.doc.htm
24.	 https://www.i24news.tv/en/news/international/1612302208-

biden-administration-embraces-and-champions-ihra-
definition-of-anti-semitism 

25.	 https://trumpwhitehouse.archives.gov/presidential-
actions/executive-order-combating-anti-semitism/

26.	 See Ira Forman, “Combatting antisemitism: Why the world 
needs to adopt the IHRA definition,” JERUSALEM POST (Oct. 
10, 2020), available at https://www.jpost.com/opinion/
combatting-antisemitism-why-the-world-needs-to-adopt-
the-ihra-definition-645275

https://www.holocau/
https://remembrance.com/antisemitism
https://israelnationalnews.com/Articles/Article.aspx/22096
http://www.thetower.org/3462-31-
https://www.un.org/press/en/2018/sgsm19252.doc.htm
https://www.i24news.tv/en/news/international/1612302208-
https://trumpwhitehouse.archives.gov/presidential-
https://www.jpo/


22 No. 68

JUSTICE

n	 Applying double standards by requiring of it a behavior 
not expected or demanded of any other democratic 
nation.

n	 Using the symbols and images associated with classic 
antisemitism (e.g., claims of Jews killing Jesus or blood 
libel) to characterize Israel or Israelis.

n	 Drawing comparisons of contemporary Israeli policy 
to that of the Nazis.

n	 Holding Jews collectively responsible for actions of the 
state of Israel.
Antisemitic acts are criminal when they are so defined 

by law (for example, denial of the Holocaust or distribution 
of antisemitic materials in some countries). Criminal acts 
are antisemitic when the targets of attacks, whether they 
are people or property – such as buildings, schools, places 
of worship and cemeteries – are selected because they 
are, or are perceived to be, Jewish or linked to Jews. 
Antisemitic discrimination is the denial to Jews of 
opportunities or services available to others and is illegal 
in many countries.27

There are three interrelated reasons why this definition 
is appropriate for authorities to use when assessing the 
motivation behind discriminatory acts that were allegedly 
committed with anti-Jewish intent. The first reason has 
to do with the practical difficulty of defining antisemitism; 
the second involves an analysis of what types of behavior 
the law can and cannot regulate, and the third relates to 
the legal standard of objectivity required when considering 
illegal discriminatory intent.

The Problem of Defining Antisemitism
As the late Rabbi Lord Jonathan Sacks once said, it is 

hard to define antisemitism because it is a “mutating 
virus”; Jews are criticized for being whatever a society, 
or a part of society, hates at that particular moment.28 
They are radicals and fundamentalists; capitalists and 
socialists; simultaneously too liberal and too conservative; 
too rich and a drain on the society. It matters little that 
the reasons are entirely contradictory and inconsistent; 
hating Jews is one of those things upon which people on 
all sides of all spectrums can agree.29 

Some things, however, remain the same. In every 
generation antisemites tend to use some variant of the 
same refrain in order to make their views sound 
acceptable; “we don’t hate Jews per se, we just hate ____,” 
the blank being something that a lot of Jews just so happen 
to collectively be, or do. To justify their bigotry through 
means that are deemed socially acceptable, antisemites 
often look for a rationale that can pass in polite society 
‒ ideally one that appeals directly to the age’s highest 

source of authority, so that the haters can even claim to 
be virtuous and/or morally superior as they spread their 
evil lies. For instance, in the Middle Ages the highest source 
of authority was religion;30 in post-Enlightenment Europe 
it was science;31 and today it may involve co-opting the 
language of human rights with selective claims of social 
justice that see only Jews,32 or the Jewish state,33 as worthy 
of constant condemnation.34 
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28.	 https://www.rabbisacks.org/videos/mutating-virus-
understanding-antisemitism/
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73–117 (2002). Throughout the Biblical period as well, the 
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A definition that can encompass these and other 
possibilities must cut through the timely rationales given 
for this hatred and focus instead on the actions taken by 
those who harbor hate; a praxeological, or conduct-based 
definition, like IHRA’s.35 The examples in IHRA highlight 
the manifestations of antisemitism, i.e., what antisemites 
do, as opposed to why they do it. The IHRA definition 
does not criminalize any act per se; but it does help to 
clarify what discriminatory antisemitism looks like, so 
that when authorities are seeking a good definition to use 
in contexts where discriminatory behavior is already 
illegal, they now have something to incorporate.

The strength of the IHRA definition comes from the 
consensus of tens of thousands of people across every 
demographic in the Jewish world agreeing that this 
explanation best represents their shared lived experiences. 
In the U.S., for example, the Conference of Presidents of 
Major American Jewish Organizations, an umbrella group 
that represents most of the Jewish community, announced 
in early 2021 that 51 of its 53 member organizations had 
adopted the definition.36 But the way IHRA does that, 
the reason people feel that way, is because while 
antisemites across time and space may provide different 
reasons for their feelings, those feelings tend to manifest 
themselves in similar repetitive patterns. For example, 
antisemitism often looks at Jews as a collective,37 which 
is why antisemitism in any given era tends to focus on 
the primary form of collective Jewish identity at that point 
in time.38 In the Middle Ages, Jews were mostly a religious 
community and were hated for their religion ‒ even if 
they were not religious.39 In the 19th and 20th centuries, 
when many Jews became secularized, the primary unifying 
collective identity of Jews was their ethnicity, and so the 
hatred mutated to focus on race – even towards assimilated 
Jews with only a trace of Jewish blood in them.40 Today, 
when the primary collective embodiment of Jewish people 
on the world stage is the people of Israel in their nation 
state, Jews around the world are hated and held 
accountable for “their” country ‒ even if they are not 
Israeli.41 And because modern antisemitism often takes 
place under a thin veneer of anti-Zionism,42 the IHRA 
definition includes several helpful examples of 
discriminatory anti-Zionism that can sometimes cross the 
line. The examples provided add clarity and definitive 
guidelines to those tasked with determining the presence 
of anti-Jewish bias. These specific examples about Israel 
are provided in the IHRA definition, as IHRA itself notes, 
not because all forms of criticism about Israel are 
antisemitic, but precisely because there are those who 
claim that nothing can ever cross the line.

The Difference between Regulating Speech and 
Regulating Discriminatory Behavior
Before we discuss the antisemitism bills that are now 

being considered, we must differentiate between what a 
definition does, and how that definition might be used 
to regulate behavior. A definition is understood to be “the 
formal statement of the meaning or significance of a word, 
phrase, idiom, etc., as found in dictionaries.”43 The IHRA 
definition does not regulate behavior, or silence speech 
– even outright antisemitic speech. All a definition does 
is offer people the tools to label things correctly. 

Using the IHRA definition to determine if a statement 
is antisemitic does nothing to change the fact that anyone 
can say whatever they want about Jewish people or the 
Jewish state. Freedom of speech, even offensive hateful 
speech, is an important cornerstone of a free, democratic 

35.	 h t t p s : / / w w w. a j c . c o m / o p i n i o n / o p i n i o n - g a - 
legislature-should-act-on-new-antisemitism-bill/
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Mendes-Flohr & Jehuda Reinharz trans., 1879), in THE JEW 
IN THE MODERN WORLD: A DOCUMENTARY HISTORY 331, 332 
(Paul Mendes-Flohr & Jehuda Reinharz, eds., 1995).

38.	 James Wald, “The New Replacement Theory: Anti-Zionism, 
Antisemitism, and the Denial of History,” in ANTI-ZIONISM 
AND ANTISEMITISM: THE DYNAMICS OF DELEGITIMIZATION 2, 
2–3 (2019).

39.	 Thomas F. Madden, “The Truth about the Spanish 
Inquisition,” 24-30 (2003), available at https://www.
catholicculture.org/culture/library/view.cfm?recnum=5236 

40.	 “The Nuremberg Laws: Background & Overview,” JEWISH 
VIRTUAL LIBRARY, available at https://www.
jewishvirtuallibrary.org/background-and-overview-of-
the-nuremberg-laws

41.	 “The Mutating Virus: Understanding Antisemitism,” THE 
RABBI SACKS LEGACY TRUST (Sept. 27, 2016), available at 
https://rabbisacks.org/mutating-virus-understanding-
antisemitism/. See Goldfeder, supra note 2.

42.	 https://www.nydailynews.com/opinion/ny-oped-anti-
semitisms-true-nature-reveals-itself-20210525-
yw3dypevcbdejibzlbwkpt56tm-story.html
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society. While hate speech is constitutionally protected, 
it does not mean we cannot call it hateful. No one who 
calls sexist speech sexist, or racist speech racist is accused 
of chilling speech.44 Calling antisemitic speech by its 
rightful name should not be any different or any more 
controversial.

While the government cannot regulate speech or 
expression, it can regulate behavior.45 Such regulation is 
at the core of all criminal and many civil laws, including 
the federal and state statutes in the U.S. that regulate 
discriminatory conduct on the bases of race, religion, 
national origin, gender, or ethnicity.46 Context is crucial 
in alleged discrimination. For example, in the context of 
employment discrimination, the U.S. Supreme Court has 
been clear that

 
the objective severity of harassment should 
be judged from the perspective of a 
reasonable person in the plaintiff's position, 
considering “all the circumstances.” In 
same-sex (as in all) harassment cases, that 
inquiry requires careful consideration of 
the social context in which particular 
behavior occurs and is experienced by its 
target.47

 
Antisemitism is no different. That is why the IHRA 

definition includes the caveat that the examples given, 
“could, taking into account the overall context,” be 
antisemitic. What makes antisemitism different is that 
despite the fact that Jews make up only 2% of the U.S. 
population, they account for 60% of all hate crimes directed 
at a specific religious group, and 13% of hate crimes 
overall.48 Even though those numbers are rising, a study 
issued by the American Jewish Committee in 2020 found 
that nearly half of all Americans say they have never 
heard the word antisemitism, or do not know what it 
means.49 You cannot assess the context of alleged 
antisemitism if you do not know what the term means, 
which is also why some laws, such as Iowa’s, include a 
call for additional education and training on the subject. 

 
 Establishing an Objective Framework for 
Discriminatory Harassment
Governments can and should regulate certain destructive 

behaviors. In some instances, it is easy to establish the 
type of discriminatory behavior that could potentially 
violate the law. For example, the act of illegally hiring, 
firing, or refusing housing, if done for discriminatory 
reasons, is itself the operative factor. Other cases, like 

discriminatory harassment, can be more difficult to pin 
down.

In general, “[U]nlawful harassment is defined as 
unwelcome conduct directed at an individual based on 
a characteristic that is protected by antidiscrimination 
law,” and that has a negative effect on that person.50 For 
example, the U.S. Equal Employment Opportunity 
Commission defines harassment under Title VII of the 
Civil Rights Act of 1964 as:

unwelcome conduct that is based on race, 
color, religion, sex (including sexual 
orientation, gender identity, or pregnancy), 
national origin, older age (beginning at age 
40), disability, or genetic information 
(including family medical history). 
Harassment becomes unlawful where 
1) enduring the offensive conduct becomes 
a condition of continued employment, or 
2) the conduct is severe or pervasive enough 
to create a work environment that a 
reasonable person would consider 
intimidating, hostile, or abusive… Petty 
slights, annoyances, and isolated incidents 
(unless extremely serious) will not rise to 
the level of illegality. To be unlawful, the 
conduct must create a work environment 
that would be intimidating, hostile, or 
offensive to reasonable people.

43.	 https://www.dictionary.com/browse/definition
44.	 Cynthia Miller-Idriss and Jonathan Friedman, “When Hate 

Speech and Free Speech Collide,” DIVERSE (Dec. 5, 2018), 
https://diverseeducation.com/article/133611/

45.	 https://www.kwch.com/2021/04/16/attorneys-first-
amendment-protects-hate-speech-not-hate-crimes/

46.	 https://www.archives.gov/milestone-documents/civil-
rights-act

47.	 Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81, 
118 S. Ct. 998, 1003, 140 L. Ed. 2d 201 (1998), citing to Harris 
v. Forklift Sys., Inc., 510 U.S. 17 at 23, 114 S. Ct., at 371.

48.	 FBI 2019 HATE CRIME STATISTICS. Available at https://ucr.
fbi.gov/hate-crime/2019

49.	 https://www.ajc.org/sites/default/files/pdf/2020-11/
The_State_of_Antisemitism_in_America_2020.pdf

50.	 https://www.skillsoftcompliance.com/AICC_Courses/ 
5263/Content/cca/zjjgrp_01_a08_lcc_enus/output/html/
sb/sblch_01_a08_lc_enus002005.html#:~:text=Unlawful%20
harassment%20is%20defined%20as,conditions%20or%20
terms%20of%20employment
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Supreme Court precedent requires that behavior be 
“objectively offensive” in order to be classified as 
discriminatory harassment,51 and thus a form of 
destructive behavior that (even critics of IHRA’s adoption 
admit) can and should be regulated.52 Behavior that is 
merely offensive to some would therefore not be 
included.53 As the Court has noted, “the objective severity 
of harassment should be judged from the perspective of 
a reasonable person in the plaintiff's position, considering 
‘all the circumstances’…”54 Even under anti-discrimination 
laws, not all forms of harassing behavior are illegal. For 
example, typical bullying behavior does not run afoul of 
Title VI, so long as the bullying is not based on race, color, 
or national origin. It is only illegal, and therefore subject 
to regulation, if it includes discriminatory intent. The 
problem – when it comes to antisemitism – is that Jewish 
identity is multifaceted (encompassing aspects of race, 
religion, culture, national origin, and ethnicity). Without 
a definition of antisemitism, it is easy for people to commit 
antisemitic acts and subsequently claim that it was not 
antisemitic because it was not based on a particular 
characteristic.55 

The reason that states need to adopt a definition of 
antisemitism has nothing to do with establishing new 
laws or creating new categories, and everything to do 
with defining a term to ensure equal protection under 
existing laws. To meet the “objectively offensive” standard 
required by law, the definition used in the discriminatory 
antisemitism motivational analysis must be one that is 
objectively well-accepted. The IHRA definition is the only 
one that meets this criterion.

What It Means for a State to Adopt IHRA as Part of 
an Antisemitism Bill
In practice, the new antisemitism bills are quite narrow. 

All they do is ensure that when analyzing the intent behind 
illegal discriminatory actions (not speech) that target 
Jewish people, in cases where there is an allegation that 
the action was motivated by anti-Jewish sentiment, the 
authorities consider (as rebuttable evidence) the world’s 
accepted definition of antisemitism. Here, for example, 
is the Iowa law:
	 Section 1. Definition. For purposes of this chapter, 

“antisemitism” means the working definition of 
antisemitism adopted by the international holocaust 
remembrance alliance on May 26, 2016, and includes 
the contemporary examples of antisemitism identified 
by the International Holocaust Remembrance Alliance.

	 Section 2. Rules of construction. This chapter shall not 
be construed to diminish or infringe upon any right 

protected under the first amendment to the United States 
Constitution, or the Constitution of the State of Iowa. 
This chapter shall not be construed to conflict with local, 
federal, or state discrimination laws.

	 Section 3. Determination of discriminatory acts – 
consideration of antisemitism. 

		  1. In reviewing, investigating, or deciding whether  
	 there has been a violation of any relevant policy,  
	 law, or regulation prohibiting discriminatory  
	 acts, the state shall take into consideration the  
	 definition of antisemitism set forth in this chapter  
	 for purposes of determining whether the alleged  
	 act was motivated by discriminatory antisemitic  
	 intent. 

		  2. A court or other relevant authority shall apply  
	 the same legal standard as applicable to like claims  
	 of discrimination arising under laws of this state  
	 protecting civil rights, including chapter 216. 

	 Section 4. State personnel discrimination training. For 
the purposes of training of state personnel related to 
discrimination and anti-bias training, the definition of 

51.	 Davis Next Friend LaShonda D. v. Monroe County Bd. of 
Educ., 526 U.S. 629, 652 (1999).

52.	 Erwin Chemerinsky & Howard Gillman, “A Bill to Police 
Campus Speech,” WALL ST. J. (Dec. 15, 2016, 6:31 PM), 
available at https://www.wsj.com/articles/a-bill-to-police- 
campus- speech-1481846338 

53.	 See Davis v. Monroe County Board of Education, 526 U.S. 
629, 652 (1999). To be considered harassment in the 
educational context the behavior must be “so severe, 
pervasive, and objectively offensive, and that so 
undermines and detracts from the victims’ educational 
experience, that the victim-students are effectively denied 
equal access to an institution’s resources and opportunities.” 
See also Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200, 
205–10 (3rd Cir. 2001) (detailing analogous standards for 
Title VI, which prohibits racial discrimination in education; 
Title VII, which prohibits workplace harassment; and Title 
IX, which prohibits sexual harassment in education).

54.	 Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 
81–82, 118 S. Ct. 998, 1003, 140 L. Ed. 2d 201 (1998).

55.	 See https://mishpacha.com/contributors/moshe-goldfeder/. 
Notwithstanding the above, the importance of clarity in 
such definitions is not entirely unique to antisemitism, and 
to the extent that any other group feels it is being routinely 
and systemically discriminated against, and that there is a 
need for a definition to clarify what is and is not hate speech, 
that group’s concerns should likewise be addressed.

https://www.wsj.com/articles/a-bill-to-police-
https://mishpacha.com/contributors/moshe-goldfeder/
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antisemitism shall be used as an educational tool to 
familiarize staff and officials with antisemitism.56

When antisemitic ideas (including antisemitic forms of 
anti-Zionism) form the basis, or provide the intent behind 
illegal antisemitic acts, authorities must have access to 
the tools they need to protect the Jewish community. If a 
person is merely criticizing Israel, even harshly, then these 
laws should not worry them at all. But if people engage 
in the kind of destructive conduct that would be illegal 
if committed for discriminatory purposes, and their motive 
seems to be based on targeting Jewish people, then it is 
incumbent upon the person investigating to use a gold-
standard definition of antisemitism as a measure to correct 

for any lack of knowledge or even implicit bias. These 
bills are designed to help the government do just that. n 

Dr. Mark Goldfeder, Esq. is Director of the National Jewish 
Advocacy Center. A former law professor, he is a member of the 
United States Holocaust Memorial Council. He served as the 
founding editor of the Cambridge University Press Series on 
Law and Judaism.

56.	 https://www.legis.iowa.gov/legislation/BillBook? 
ba=HF2220&ga=89&utm_medium=email&utm_
source=govdelivery
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