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(i) The prohibition of the use of force, and the right of seIf-
determination, are Iules of ius cogens 
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international law 
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(iii) The occupying State lS not entitled in occupied territory to 
construct a wall which serves to establish, underpin or increase its 
unlawful control over and de facto annexation of that territory or 
any part thereof 

(iv) The occupying State is not entitled in occupied territory to 
conshuct a wall which seriously and disproportionally impairs 
the enjoyment by the inhabitants of that territory of theiT human 
rights 

(v) The occupying State lS not entitled in occupied ten:itory to 
construct a wall which seriously and disproportionally impairs 
the rights of the inhabitants of that territory to the effective 
ownership of their land and property 

(vi) A State's right of self-defence in respect of its own 
sovereign territory does Dot entitle it to exercise that right by 
building a wall 

(a) constituting unnecessary and disproportionate action 
in territory which is not its own, sueh as occupied territory, 
or 
(b) ta proteet settlements whieh it has unlawfully 
introduc.ed into occupied territory 

(vii) Any violations of international obligations as a result of the 
construction and planning of the wall require reparation to be 
made. 

VI. SUlnmary of]ordan'sStatement 

VIL Submissions 
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Introduction 

This îs the wrÎtten statement by the Hashernite Kingdom of Jordan 

nordan") submitted to the International Court of Justice ("the Court") in 

response to the Order of the Court made on 19 December 2003 inviting 

MemberStates of the United Nations tosubnlit, by 30 January 2004, wrîtten 

statements on the question subnutted to the Court for an advisory opÎnÎon. 

On 8 December 2003 the General Assembly of the United Nations; at its 

resumed tenth emergency special sessIon7 adopted resolution AI RESjES-

10/14 in which it requested the Court urgently ta render an advîsory 

opinion on the following question: 

"What are the legal consequences arising from the 
construction of the wall being buiIt by Israel, the 
occupying Power, in the Occupied Palestinian 
Territory, inc1uding in and around East Jerusalem, as 
described in the report of the Secretary-General, 
considering the rules and principles of international 
law, includingthe Fourth Geneva Convention of 1949, 
and relevant Security Council and General Assembly 
resolutions?" 

At an earlier stage of the Assembly's resumed tenth emergency special 

sessÎon the General Assembly had adopted resolution ES-I0j13 of 21 

October 2003. In paragraph 1 of that resolution the Assembly 

"demandledl that Israel stop and reverse the 
construction of the wall in the Occupied Palestinian 
Territory, incIuding in and around East Jerusalem, 
which is in departure of the Armistice Line of 1949 
and is in contradiction to relevant provisions of 
internationallaw" . 

That resolution, in paragraph 3, also requested the Secretary-General to 

report periodically on compliance with the resolution, but with the first 
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report to be on compliance with paragraph 1. The Secretary-GeneraI duly 

subrnitted that first report on 24 November 2003 (UN Doc. AjES-IO;248). 

At paragraph 28 of that report the Secretary-General, 

1/ concluded that Israel 15 not in compliance with the 
Assemblyfs demand that it "stop and reverse the 
construction of the wall in the Occupied Palestinian 
T erritory." 

That report was placed before the resumed tenth emergency special session 

of the Assernbly for its debate On 8 Decernber 2003, and was expressly 

referred to in the Assembly's request for an advisory opinion. 

In addressing the Issues which arise in these proceedings Jordan 15 

constrained to note that the substance of the matter which is the subject of 

these advisory proceedings raises sorne very major Issues of Iaw and fact, 

particularl y the historical facts going back more than 50 years. Those facts 

shape the Iegal issues wluch caU for consideration in these advisory 

proceedings. Moreover, the legal issues themselves are exceedingly 

cornplex and in many respects controversiat and require the most careful 

analysis. 

Jordan will in this written statement address the relevant facts and Iegal 

issues as fully as it can within the limits of the timetable set by the Court. 

Should the Court consider that it would benefit from a fuller exposition of 

the matters of fact or Iaw which arise in these proceedings, Jordan is ready 

to respond to the best of its ability to any such request which the Court 

might make. Should the Court also cOl15ider that the time needed to compi y 

with such a request would cause delays during which, notwithstanding 

that the matter is sub judice, further construction of the wall could continue 

to OCCU!, thereby prejudicing the present proceedings, the Court, acting 

pursuant to Articles 41 and 68 of the Statute and Articles 75, paragraph 1, 
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and 102, paragraph 2 of the Ru!es, may wish to examine propriu motu 

w hether the circumstances require the indication of provisional measures. 
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IL General background 

2.1 5ince June 1967, that is for nearly 37 years, the 5ecurity Council and 

General Assembly have been passing resolutions insisting that the 

territoIies occupied by Israel after the 1967war, and particularly the West 

Bank and East Jerusalem, are "occupied territoIies" for pUTposes of 

International Iaw; and that Israel' s rights and powers in relation to those 

territoriesare governed, and limited, by international Iaw;and in particular 

by the Fourth Geneva Convention of 1949. These resolutions have had no 

l10ticeable effect on Israel's conduct. No progress has been made in 

resolving problems arising in relation tothese occupied territories; indeed, 

the situation now lS probably worse than it has ever been. 

2.2 The events leading up to the General Assembly's request for an Advisory 

Opinion, have been shaped, principallYr by two considerations: Israel's 

continued occupation of terri tories, which do not belong to it, for the thirty­

seventh consecutive year; and Israel' sdecision to build a wall along a route 

which suggests a purpose weIl beyond the stated justification of seIf­

defence. Indeed, given the wall' s route peneh·ates deep into Palestinian 

territory at several junctures, threatening to place aIl the maïor Jewlsh 

settlement blocs in the occupied Palestinian territoIies welI behind it, it 

would appear that a principal aim behind the wall' s consh·uction is the 

Israeli Government' s desire to consolidate these blocs and assure their 

long-term presence. And rather than lift its occupation of almost four 

decades, Israel appears therefore to be moving to annex substantiaI 

portions of the West Bank. 

2.3 AlI of this weighs against the requirements enumerated in the Middle East 

"Raad Map", indeed, against the very principle that has guided every 

peace effort in the Middle East since 1967: "land-for-peace", as expressed 

for the first time in Security Council Resolution 242 (1967). 

4 
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Indeed, by the time the General Assembly requested the Advisory Opinion 

on 8 December 2003, the only prescription avaiIable for a resumption of 

those peace efforts lay with the Quartet-sponsored "Raad Mar". 

Elaborated by the United States, the Russian Federation, the EUTopean 

Union and the United Nations throughout the Autumn of 2002, and then 

launched in Aqaba, Jordan, on4June 2003, this "performance-based plan" 

was designed ta bridge the need for an Immediate end to the CUTrent 

hostilities, with the vision first articulated in Security Council Resolution 

1397 (2002), and then subsequently expounded by the President of the 

United States in 24 June 2002, of two States, Palestine and Israel, existing 

side-by-side in peaceand security. To thatend, the"Road Map" elaborated 

a series of parallel sieFs required from bath sides, using for its terms of 

reference the principles of bath the Madrid Peace Conference of 1990 and 

of "land forpeace"; Security Council Resolutions 242(1967), 338 (1973), and 

1397 (2002); agreements previously reached by the parties; and the Arab 

peace initiative of 2002. Jordan, with others, also maintained that the two­

State vision would only be possible if it were based on a full withdrawal by 

Israel from the territories occupied by it in June 167. 

Regrettably, the Road Map's early Implementation has been undercut: 

Israel' s persistenceincarryingout its policy of extra-judicial killings, which 

often resulted in the loss of innocent Palestinian life, as weIl as its procIivity 

for enforcing colIective punislunent against "protected persons", the 

Palestinian civiIian population or parts of it, through inter alia closures and 

the demolition of homes, prevented the building of any confidence among 

the Palestinians. Neither was confidence-building possible in IsraeI whiIe 

suicide bombings7 perpeb·ated against Israel' s civiIian population and 

authored by Palestinian extremist organizations7 reguIarly found lethal 

expression. In aIl instances, the Hashemite Kingdom of Jordan took a firm 

position by condemning uruoeservedly actions undertaken by both the 
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Israeli Government and by the Palestinian militants in bringing onI y misery 

and suffering to the civillan population of the other. 

Yet, in spite of the set-backs to the implementation of the "Road Map" f twû 

informai peace initiatives begun on 27 July 2002 and 1 December 2003 

respectively: the Nusseibeh-Ayalon peace plan, and the Geneva Accords, 

did appear to Taise sorne popular interest in the region, creating what 

appeared to be sorne much-needed momentum for a renewal in peace­

making. Israel' s decision to erect the wall, along the route chosen, puts an 

end to that possibility. For the walI has already begun to truncate the 

occupied territories, threatening the national aspirations of the Pa1estinians, 

even their Qwn existence on their land, and creating fears eIsewhere. 

In approving the first phase of the wall' s construction on 23 June 2002, one 

clay before President George W. Bush' s promoted rus visIon of a two-State 

settlement, Israel argued the wall would serve the purpase of enhancing 

security, by staving off the attacks of Palestinian militants. This submission 

will endeavour to explain how the full route, approved by the Israeli 

Governrnent on 1 October 2003, is neither proportionate to the trueats 

posed to it, in view of the negative effects the wall engenders for the 

Palestinian population at large, nor could the route be justified by the 

principle of military necessity. 

Against this generaI background to the current situation, the Court may 

wish to be briefly reminded of the hîstory of the area after the First World 

War. 

Alter the fall of the Ottoman Empire and the end of the 1914-1918 Wa:r, a 

Mandate for Palestine was entrusted ta the United Kingdom in 1920 by the 

League of Nations, formally approved by the Council of the League on 24 

July 1922, and entered into force on 29 September 1923. Initially the 
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Mandate covered Palestine and Transjordan, but in 1922 Transjordan was 

excluded from the application ofkey provisions of the Palestine Mandate. 

Palestine continued, however; to be subject to the initiaI mandate of 1919. 

The territorial extent of Palestine under the Mandate lS indicated in Sketch 

Map No. 1 following page (7). 

2.10 Transjordan's exclusion from the key provisions of the Palestine Mandate 

followed the consent of the Council of the League to a proposaI submitted 

on 24 July 1922 by the British Government in a memorandum to the 

Councit stating that in accordance with Article 25 of the Palestine Mandate 

His Majesty's Government, as the mandatory, invites the CounciI of the 

League to pass the foIIowing resolution: 

"The following provisions of the Mandate for 
Palestine are not applicable to the territory known as 
T ransjordan, w hich comprises aIl territory lying to the 
east of a lIne drawn from a point two miles west of the 
town of Akaba (Aqaba) on the gulf of that name up 
the centre of the wady Araba, Dead Sea and River 
Jordan to its junction with the River Yarmuk; thence 
up the centre of that river to the Syrian Frontier." 

On 22 March 1946 Treaty of Alliance was signed between Great Britain and 

Transjordan. It proc1aimed Transjordan independent and Amir Abdullah Ibn 

Al-Hussain its sovereign. 

2.11 In the years irnrnediately following the Second World War the situation in 

the terri tories covered by the Mandate for Palestine was troubled. 

Inter-communal Arab-Jewishstrife resumed and anti-British violence was 

a1so extensive during this period. In 1947 the British Government sought 

the United Nations' help in resolving what had become known as 'the 

Palestine Question'. On 29 November 1947 the General Assembly adopted 

Resolution 181{II) which took note of the declaration by the mandatory 

Power that it plalUled to complete its evacuation of Palestine by 1 August 
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2.14 The proclamation of the State of Israel led immediately to the outbreak of 

armed conflict involving Israel and the Palestinian population, and also 

neighbouring ArabStates seeking to proteet the Arab population and lands 

of Palestine. The ensuing Arab-Israel hostilities resulted in Israel securing 

its effective de facto existence by establishing, by force, its authority ove! 

the territory under its control. 

2.15 That territorial control extended over much more territory than that 

accQrded to Israel under the UN partition plan endorsed by GA Resolution 

181(11) (1947). That Resolution does not, therefore, provide the basis for 

Israel' s original and Iawful territorial extent. Rather, Israel' 5 de facto 

territorial extent at the Qutset of its existence was based on the ArITÙstice 

Agreement of 3 April 1949 which brought the Jordanian-lsraeli hostiIities 

to a formaI cessation. That Agreement, following the cease-fire of January 

1949, established a cease-fire line: although that line was not initiaIly 

conceived of as an international boundary, it served in practice, conHrmed 

by the passage of time, to circumscribe the Iimits of Israel' s land territory 

in the major part of the former rnandated territory of Palestine, and left in 

Arab hands certain parts of that former mandated territory, namely East 

Jerusalem, lands on the West bank. of the River Jordan ("the West Bank"), 

and the Gaza strip on the shores of the Mediterranean Sea. The cease-fire 

line separating Israel from the West Bank' was known as "the Green Line". 

2.16 AlI negotiations leading ta the cease-fire and armistice agreements were 

effectively under the auspices of the United Nations. The cease-fire Enes 

diverged considerably from the Enes set out in the Partition Resolution. In 

truscontext, itshould benoted that Western GaliIee, Liddaah, Ramleh, Jaffa 

and parts of theSouthern West Bank, aIl ofwhich had been assigned to the 

Arab State in the Partition Resolution, were effectiveIy under Israeli 

control. The Jordanian front consisted then of Enes dissecting Arab and 

Jewish population centres. For example, in Jerusalem the front line divided 
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the city into Iwo halves, East and West. ln the North, the lines left in Iraqi 

army hands Jenin, Tulkarm, Qalqilya and the narrow corridor in the coastai 

plain, holding Wadi Aara and the chain of hills overlooking Israeli held 

terrîtory to the east, commonly known as al-muthalath (the triangle). 

However, in talks preceding the Rhodes armÎstice negotiations, Israel 

consented to the replacement of the Iraqi arrny with that or Jordanian 

Forces. This was conditional upon leaving the towns of Tulkarm, Qalqilya 

and Jenin in Jordanian hands, and making an adjushnent of the front line 

to the South East of Wadî Aara 50 thai the entire Afouleh-Hadera road 

would be under Israeli control. In the Southern and Central areas, Jordan 

was in control of the Hebron region apart from Beit Jîbrin. The Armistice 

demarcation line ("the Green Linert
) defined in Articles 5 and 6 of the 

Israeli-Jordanian GeneraI Armistice Agreementof3 April 1949 is illustrated 

on Sketch Map No. 3 following page 7. 

2.17 It follows that the territory of IsraeL at the date of its admission to 

membership of the United Nations following Security Council Resolution 

70 of 4 March 1949 and General Assembly Resolution 273(I1I) of 11 May 

1949, was no greater than that area left under its control by the Armistice 

Agreement. The remainder of the mandated territory of Palestine was 

manifestly not Israeli territory or under its control, and it was not (and is 

not now) open to conquest, accession orsettlement by Israel, and Israel had 

(and has) no latent or putative daim to sovereignty over it. 

2.18 In 1948, during the Arab-Israeli hostilities, the only effective authority in 

relation to the West Bank was that of Jordan: in December 1949 the West 

Bank was placed under Jordanian mIe, and it was formally incorporated 

into Jordan on 24 Apl'i11950. This was the result of the signing by King 

Abdallah of a resolution passed to him for signature by Jordan' 5 National 

Assembly (including representatives of bath East and West Banks), which 

supported the unity of the two Banks as one nation State called the 
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Hashemite Kingdom of Jordan, "without prejudicing the final settlement 

of Palestine' 5 just case within the sphere of national aspiration, inter-Arab 

cooperation and international justiceN
• 

2.19 The signing of this resolution was the culmination of a series of earlier 

requests made by the Palestinian Arabs through conferences attended by 

the elected Mayors of major West Bank towns and villages (Hebron, 

Ramallah, AI-Beereh, Jenin, Nablus, Tulkarm, Qalqilya and Anabla), as 

weIl as leading religious c1erics (Muslüns and Christrans aIike), and a 

multiplicîty of notables, tribal leaders, activists, college presidents, the 

Chief Shariaa Judge, and the Mufti of Jerusalem Saed-Ideen AI-Alarni. 

Following these conferences, King Abdallah consented ta a proposed 

constitutional amendment to expand the membership of the Jordanian 

Parliament to inc1ude elected representatives from aIl the West Bank 

constituencies. Elections for the expanded ParIiament were held on 11 April 

1950 and a new Parliament was elected with half of its members elected 

from the West Bank. 

2.20 This provoked something of a crisis in relations between Jordan and other 

Arab States, but any risk of serious problems was averted when the 

Government of Jordan formally declared in 1950 that uroty with the 

Palestînian territory was "without prejudice to the final settlement" of the 

Palestinian problem: this dec1aration was accepted by the Arab League. 

2.21 The boundaries of the Hashemite Kingdom of Jordan as it resulted from 

these Events are illustrated in Sketch Map No. 4 following page 7. It was 

with thosepublidy known boundaries thatJordan becamea Memberof the 

United Nations in 1955, without any objection about Jordan's territorial 

extent beîng made by any State (induding Israel- which was already at that 

time a Member State). Furthermore, after the unification of the West Bank 

withinJordan' s territory, Jordan concluded with a considerable number of 
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States bilateral and rnultilateral treaties whose application extended to the 

entirety of Jordan including all of the West Bank: none of the other parties 

to those tTeaties made any reservation to the effect that their applicability 

to the West Bank was excIuded. The Security Council evidently shared that 

view when it adopted Resolution 228 (1966): the Couneil observed that, 

"the grave Israeli Military action wruch took place in the southem Hebron 

area [of the West Bank] on 13 November 1966 ... eonstituted a large seale 

and carefully planned military action on the tenitory of Jordan by the armed 

forces of Israel" (emphasis added). 

2.22 In 1967 Israellaunched an aggressive waron its neighbours, and as a result 

of Herce but brief hostilities between 5-11 June the West Bank and East 

Jerusalem, inter alla, were occupied by IsraeYs armed forces. Since the 

legality of Israel' s conduct in planning and constructing a wall in the West 

Bank and East Jerusalem i5 dosely cOIU1ected with the starus of those 

territoriesT and 5inee their status is governed by the circumstances in w hich 

they came to be under Israeli military occupation, the events leading up to 

the 1967 conflict are relevant to the answer to be given to the question on 

wruch an advisory opinion has been sought. 

2.23 Those events thernselves have a background which is relevant notonly to 

the 1967 conflict but also to mueh else that preceded that conflict and 

followed it. It lS evident from the public record that from the earliest days 

of its existence Israel has been driven by an overriding poliey to secure for 

the State of Israel the whole of the former mandated territory of Palestine, 

and to drive out of that territory the vast bulk of the indigenous Arab 

population in order to make room for an incoming]ewish population. The 

consistency of this purpose IS apparent from the exh'acts from the public 

record set out at Annex 1 to this statement. On Israel' s expansionist 

polides, particularly from June 1967 onwards, see also Nur Masalha, 
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Imperial Israel and the Palestinians: The Polities of Expansion (2000); a copy is 

being filed with the Court. 

2.24 The 1967 hostilities had had their Immediate origins, however, in the Tise 

in the mid-1960s in the number of incursions into Israel by independent 

Palestinian guerrilla groups and disproportionate massive Israeli military 

retaliation. Although these incursions were in military terms not 

significant, the Israeli military reprisaIs against them were 

disproportionately harsh. By the spring of 1967 the situation had become 

extrernely tense. 

2.25 Both Egypt and Jordan were parties to the multilateral1964 Arab Defence 

Pact but, sensing that war was now likely, King Hussein suggested an 

Egyptian-J ordanian Mutual Defenee Treaty. President Nasser inunediatel y 

accepted the idea, and the Treaty was signed on 30 May 1967. 

2.26 In the days preceding the outbreak. of hostilities on 5 June, Israel border 

positions with Jordan were reînforced, and included the introduction of 

tanks into the demîlitarized zone around Jerusalem, in violation of Article 

IIL2 and Armex II.2 of the 1949 Armistice Agreement. Random srnall arms 

fire against Jordanîan positions in Jerusalem was also reported in the early 

hours of 5 June. 

2.27 On 5 June 1967 Israellaunched a surprise attack, virtually eliminating the 

Egyptian air force in a single blow. In response to the Israeli attack, to the 

Israeli build-up and incursions across its border, and in accordance with its 

collective self-defence obligations under the Pact with Egypt, Jordanîan 

forces shelled Israeli milîtary installations. Israeli forces counteratlacked 

into the West Bank and Arab East Jerusalem. Israel now had complete 

control of the skies, and after a spirited defence of Arab East Jerusalem, the 

ouhmmbered and outgunned Jordanian army was forced to retreat. When 
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the final UN cease-fîre was imposed on 11 June 1967,. Israel staod in 

possession of a wide swathe of Arab land, including the Egyptian Sinai and 

Egyptian-occupied Gaza Strip, Syria' 5 Golan Heights, and, mûst 

significantly in the present context, what remained of Arab Palestine - the 

Jordanian West Bank, including Arab East Jerusalem. 

2.28 The circumstances surrounding Israel' s use of force are sometimes 

presented as an instance of (pre-emptive) self-defence. However, there is 

no convincing evidence that, nor is there any truth in the suggestion that, 

Egypt, Syria or Jordan, individually or collectively, at that nme intended 

or planned to atlack Israel, or that Israel' s existence was threatened at any 

time, or that there was any substantial or imminent armed attack on Israel 

such as would justify Israel' s use of force in self-defencei and in any event 

the use of force by Israel was wholly disproportionate in the circumstances. 

This has been substantiated by later public statements made by Israeli 

leaders of the time. In particular, MT. Menachem Begin (Minister without 

Portfolio in the Israeli Cabinet during the 1967 war and later Israel' s Prime 

Minister) in an address to the Israeli staff war colIege on 8 August 1982 

pointed to the fact that the 1967 war was a warof choice. Begînstated that: 

"In June 1967, we again had a choice. The Egyptian army concentrations in 

the Sinaï approaches do not prove that Nasserwas really about to attack us. 

We must be honest with ourselves. We decided to attack him". (Annex 2, 

at p. 4). Similarly, Yitzhak Rabin, Israel' s Chief of Staff during the 1967 war 

and later Prime Minister of Israet in an interview with Le Monde is 

reported to have stated: "I do not believe that Nasser wanted war. The two 

divisions which he sent into Sinai on May 14 would not have been enough 

to unleash an offensive against Israel. He knew it and we knew it." 

2.29 In short, Israel' s invasion and occupation of the West Bank lacked any Iegal 

basis in internationallaw. It constituted a blatant violation of One of the 

cardinal rules of contemporary international law, namely that which 
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status of Jerusalem (e.g. Security Council Resolutions 252(1968), adopted 

13-0-2; 267(1969), adopted unanimously; 271(1969), adopted 11-0-4; and 

298(1971), adopted 14-0-1; General Assembl y Resolutions 2253(ES-V) (4 J ul y 

1967) and 2254(ES-V) (14 July 1967). Notwithstanding thatcondemnation, 

lsraellaterconfirrned itsannexation of East Jerusalem by adoptinga L'basic 

law" of 30 July 1980 by which "Jerusalem in its entirety" (i.e. both West and 

East Jerusalem taken together) was dec1ared to be the 1/ eternal capital" of 

Israel: tbis was again condemned and held by the United Nations to be null 

and void and ta be rescinded forthwith (Security Council Resolution 

478(1980), adopted 14-0-1; General Assembly Resolution 35/122 C (11 

December 1980), and General Assembly Resolution 36/120 D and E (10 

December 1981). 

2.33 At its fifth emergency special session in July 1967, convened after the 

fighting began, the General Assembly called upon Governments and 

international organizations ta extend emergency humanîtarian assistance 

ta those affected by the war. The Assembly asked Israel ta rescind aIl 

measures already taken and to desist from taking further action whîch 

would alter the status of Jerusalem: UNGA Resolution 2253(ES-V) (4 July 

1967). 

2.34 Later that year, on 22 November 1967, the Security Council unanimously 

adopted, aiter much negotiation, resolution 242(1967), layîng down 

principles for a peaceful settlement in the Middle East. The resolution 

emphasîses "the inadmissibility of the acquisition of territory by war" and 

stipulates that the establishment of a just and lasting peace should include 

the application of two principles: "withdrawal of Israel armed forces from 

territories occupied in the recent conflict", and "terrnination of a1l daims 

or states of belligerency and respect for and acknowledgement of the 

sovereignty, territorial integrity and politîcal independence of every State 

in the area and their right to live În peace wîtrun secure and recognized 
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boundaries free from threats or acts of forceN
• The resolution affirms the 

need for // acrueving a just settlement of the refugee problem". Resolution 

242 was reinforced six years later by SC Resolution 338 of 22 October 1973. 

2.35 Egyptandjordanaccepted Resolution 242(1967) andconsidered that Israeli 

withdrawal from aIl territories occupied in the 1967 war as a precondition 

to negotiations. Israel, which also accepted the resolution, stated that the 

questions of withdrawal and refugees couId be settled only through direct 

negotiations with the Arab States and the conclusion of a comprehensive 

peace treaty. 

2.36 Far from withdrawing from the terri tories it had occupied in the 1967 war 

as demanded by UN resolutions, Israel irrunediately began to plan a 

programme of encouraging Israeli settlers ta live in the West Bank areas 

which had come under Israeli military occupation. Very soon after the 

cessation of hostilities Israel' s Minister of Labour, Mr YigaI AHon, 

presented to the Israeli cabinet a plan for Jewish seUlement of the West 

Bank. Although not formally approved, the' Allon plan' was the basis for 

official settlement policy for the next few years. In 1973 Gush Emunim (an 

Israeli paIllical movement) promulgated its Qwn settlementplan which was 

more extreme than the' Allan plan' and envisaged the settlement of "Eretz 

Israel" (i.e. the whole of Israel' s land, induded in which were the occupied 

terri tories). In 1977 Gush Emunim' s plan was essentially adopted by Israel 

as government policy. 

2.37 This poEey has been described as having, 

"provided for extensive seulement throughout the 
West Bank; designed to ensure, by sheer numbers and 
fragmentation of the PaIestinian population centres, 
that Arab control could not be established in the 
region ... This poliey, often deseribed as' creating facts'; 
aimed for the establlshment of such a substantial 
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settler presence that fuIr Israeli withdrawal would be 
impossible": Playfair in International Law and the 
Administration ofOccupied Territories (1992), pp. 6.7). 

2.38 To tms end, official assistance (mainly în the fcrm of tax relief and 

subsidies) was given by the Goverrunent of Israel to the construction of 

settlements in the accu pied areas ta which J ewish settlers were encouraged 

tomove. 

2.39 This poliey, manifestly designed to alter the ethnie composition of the West 

Bank in c1ear violation of applicable international norrns, was reinforced 

sinee its earl y days by an equally unlawful enforced change in geographical 

terminology. An order issued by the Israeli military govermnent on 17 

December 1967 effectively re-named the West Bank as "the Judaea and 

Samaria Region". That new termînology is now the standard usage in 

official Israeli staternents. 

2.40 Israel' s settlement prograrrune has been consîstently conderrmed as 

unlawful by the international community: see, for example, Security 

Council Resolutions 446 (1979), and 465(1980). Notwithstanding such 

condemnation, however, the u:nlawful settlement programme has 

continued and expanded. 

2.41 In 1987, and against the backdrop of intense diplomatie activity involving 

the P.L.O., the United States and Jordan ,among others, a PaIestinÎan 

popular uprising (the Intifada) against the Israelî occupation broke out in 

the Gaza strip and spread to the West Bank. Arab support for the Intifada 

grew, culminating in an Arab emergency sununit in Algiers in June 1988 to 

discuss ways and meanS of supporting the Intifada. It was against this 

background that on 31 July 1988 King Hussein of Jordan announced his 

decision to commence" administrative and legal disengagement from the 

West Bank" In elaboration of the reasons for his decision the King said: 

,--------- ------------
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"Of late it has become clear that there i5 a general 
Palestinian and Arab orientation toward highlighting 
the Palestinian identity in full in aIl efforts and 
activities that are related to the Palestinian question 
and its developments. Ithas a150 become obvious that 
there 15 a general conviction that maintaining the legal 
and administrative relationship with the West Bank .. 
goes against this orientation. Ii would be an obstacle 
to the Palestinian struggleT which seeks to win 
international support for the Palestine question, 
considering that it is a Just national issue of a people 
struggling against foreign occupation. Since this i5 the 
orientation that emanates from a genuine Palestinian 
wish and a strong Arab willingness to promote the 
Palestinian cause, it is our dut Y to be part of this 
orientation and to meet its requirements." 

Given that at the tirne the West Bank was under IsraeIi occupation and that 

Jordan's "legal and administrative relationship" with the West Bank was 

in any event in practice somewhat attenuated, it is cIear that Jordan's 

disengagement decÎsionfrom that relationshipwasan opening of the door 

to the reaHsation of Palestinian self-determination aspirations as this 

decision coincided with the recognition by the United States of the P.L.O. 

as the sole representative to the Palestinian people. In no way was Jordan' s 

disengagement a surrender of the West Bank to Israel! authority. With 

regard to Israel, the West Bank remained wholly non-Israeli territory and 

IsraeI's presence there remained, as it had been since 1967, solely a matter 

of foreignmilitary occupation. This is borne out by thecontinuedconsistent 

references in Security Council and General Assembl y resol utions after J ul y 

1988 to the West Bank as occupied territory: the 1988 "disengagement" 

made no difference at aIl in that respect. See, forexample, Security Council 

Resolutions 636 (1989) (which referred to Israel as "the occupying Power" 

and to the terri tories in question as "the occupied Palestinian terri tories" f 

and reaffirrned the appIicabiIity of the Fourth Geneva Convention) and ta 

similar effecl, 641(1989), 672(1990), 681(1990), 694(1991), 726(1992), 

799(1992), and 904(1994), fiveofwhich wereadopted unanimously; General 
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Assembl y Resolution 43/21 of 3 November 1988 reiterated the same points 

as those mentioned in relation to SC Res. 636(1989), and many subsequent 

Resolutions have been in similar terms. 

2.43 In October 1994Jordan and Israel concluded a Peace Treaty, which entered 

into force on la Novernber 1994 (Armex 3). This Peace Treaty included 

provisions relevant to the West Bank In particular, Article 3 dealt with the 

question of the international boundary betweenJordan and Israel. The first 

three paragraphs of Article 3 are as follows: 

"Article 3 - International Boundary 

1. The international boundary behveen Jordan and 
Israel 1S delirnited with reference to the boundary 
definition under the Mandate as 1S shawn in Annex 
l(a), on the mapping materials attached thereto and 
coordinates specified therein. 

2. The boundary, as set out in Annex I(a), i5 the 
permanent, secure and recognized international 
boundary between Jordan and Israel, without 
prejudice to the status of any terri tories that carne 
urider Israeli military governrnent in 1967. 

3. The Parties recognize the international boundary,as 
weIl as each other' s territory, territorial waters and 
airspace, as inviolable, and will respect and comply 
with them." 

2.44 The Armex l(a) referred ta in paragraph 1 of Article 3 delimits the 

boundary between Jordan and Israel in four consecutive sectors, namely 

(from North to South), the Jordan and Yarmouk Rivers, the Dead Sea, the 

Wadi Araba/Emek Ha' arava, and the Gulf of Aqaba. That delimitation is 

somewhat technicaI and complex, as can be seen from the text at Annex 3. 

Part of the first sector of the boundary as delimited in Annex I(a) runs 

along the eastern edge of the West Bank The stipulation in Article 3.2 of 

the Peace Treaty that the boundary is without prejudice to the status of any 
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in which the Assembly expressed its full support for the Peace Treaty), and 

ES-10/7 (2000), ES-10/9 (2001), among many others. 

To surrunarise, ever sinee the United Nations became involved, in the 

aftermath of Israel's aggression against Arab States in June 1967, the 

Security Council has 

• 

• 

• 

• 

• 

continued to express its concern about the situation on the ground, 

declared Hull and void the measures taken by the lsraeli 

government to change the status of Jerusalem, 

called for the cessation of IsraeIi settlement activity, which it 

determined had no legal validity, 

reaffirmed the applicability of the Fourth Geneva Convention to the 

Palestinian and other Arab territories occupied by Israel sinee 1967, 

including Jerusalem, and 

referred consistently ta those terrrtories as occupied territories. 

Equivalent action has also been taken by the General Assembly In 

numerous resolutions. 



, 
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III. Immediate backgrow1d 

3.1 Against that general background to the present situation in the West Bank/ 

it is necessary to consider the immediate background which has led to the 

construction of the wall which lS the subject of the present proceedings for 

an Advisory Opinion. 

3 .2 On 28 September 2000, the Leader of the then opposition Likud Party in 

Israet M!. Ariel Sharon, made a visit to the Hararn Al - Sharif area in 

Jerusalem. This visit was referred to in Security Couneil Resolution 1322 

(2000) as "provocative" and theCouncil "deplored" such provocation. As 

an Immediate consequence of the provocative visit in question, portests 

erupted and the Israeli Forces used force to bring them to an end, resulting 

in 80 Palestinian deaths and numerous casualties in the inunediate ensuing 

period. This tension occurred in the wake of an impending General 

election in Israel that brought the Likud Party to Power with Mr. Sharon as 

Prime Minister. By the tirne theelection was over Israeli forces had aIready 

moved in and reoccupied many Palestinian cities and towns. Israel refused 

to positively abide by and respond to Security Council resolutions calling 

upon Israel to Withdraw its forces back to the pre 28 September 2000 

positions in order to recreate conditions to restore and resume the Peace 

Process. This stalement led to further frustration and a vicious cycle of 

violence, including "suicide attacks" directed at Israelis and 

disproportionate IsraeIi reactions that included an expansion in illegal 

seulement activity in the occupied West Bank inc1uding East Jerusalern, to 

a point that wasendangering the entire edifice of the Peace Process and any 

prospect for the emergence of a viable Palestinian State. 

3.3 On 14 April 2002 approved a Government Decision which called for the 

construction in the West Bank of a system of walls, fences, ditches and 

barriers extending for 80 kHometres. On 23 June 2002 the IsraeIi Cabinet 

23 
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took a further decision, approving the first phase of aU continuolls" barrier 

in parts of the West Bank and Jerusalem: the decisionstated that the barrier 

"is a security measure" which "does not represent a political or other 

border". The route to be folIowed by this wall was not made public at the 

time of the decision, which stated that the .... exact and final route of the 

fence will be decided by the prime mlnister and rninister of defence". 

Thereafter subsequent Cabinet decisions, particularly those taken on 14 

August 2002 and 1 October 2003, established the full route to be followed 

by the wall. 

3.4 TIle announcement that this wall was being planned by Israel, and the start 

made to put it into effect, was the subiect of widespread international 

condemnation induding a declaration from the European Union on 18 

November 2003. (See text at Annex 4). 

3.5 The international reaction critical of Israel' s decisions to construct the wall 

which it had planned and begun to build was made evident in debates in 

both the Security Council and the General Assembly. These incIuded the 

debates on 21 October 2003 and 8 Oecember 2003 during the CQurse of the 

resumed Tenth Emergency Special Session of the General Assembl y. 

3 .6 Israeli Ministry of Defence documents say that the pIanned route of the 

wall wilI form onecontinuous line stretching 720 kilometres along the West 

Bank, more than twice the length of the entire Green line. A map of the 

route, both completed and pIanned, was published by the Ministry of 

Defence on 23 October 2003 (Annex 5). The route to be followed by the waII 

runs almost entirely on land occupied by Israel in 1967; it broadly follows 

the general direction of, but runs on the Arab Palestinian side ot the course 

of the Green Line which marked the cease-fire line established by the 

Armistice Agreement of 1949, deviating from it in places up to 22 

kilometres into West Bank territory {a deviation which has to be seen 
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against the fact that the West Bank itself has a wÎdth which ranges between 

50 and only 20 kilometres). Overall, the area between the wall and the 

Green Line comprises approximately 975 square kilometres, or 16.6 per 

cent of the entire West Bank. 

At the time of preparing this written statement more than 180 kilometres 

of the wall have been completed, and a further 25 kiIometres are due for 

completion in the near future. Sketch Mar No. 6 following page 25 

indicates the completed, the planned but still-to-be-completed, and the 

officially contemplated sections of the wall, and alsa marks the course of 

the 1949 Green Line. 

Several features of the route followed by the wall are noteworthy 

(1) (a) The wall has been completed along the northern and 

north-western boundaries of the West Bank(running for a total of 

142 kilometres); and in certain sections south of Rarnallah, ta the 

east of J erusalem, and north of Bethlehem. 

(b) In al! other areas the wall IS as yet only planned or 

contemplated. While details may no doubt change between 

planning and construction, the generaI route to be folIowed by the 

wall is already clearly established on the basis of official reports and 

maps published by the Governrnent of IsraeL 

(c) Looked at in very broad terms, the final result of the wall as 

constructed so far, as formaIly planned, and as pubIicly 

contemplated in officially-released material will be to create two 

major totaIIy surrounded enclaved areas within the West Bank: one 

extends north from ]erusalem( embracing RamalIah to Jenin) and the 

other extends south from Jerusalem(embracing Bethlehem and 
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(5) Between Tulkarm and Qalqiliya the completed wall runs up to 

several kilometres into the West Bank. 

(6) At Qalqiliya part of the completed wall follows the Green Line but 

a further stretch of the completed barrier runs to the east of 

Qalqiliya, thus completely surrounding it and making it an enclave. 

(7) South of Qalqiliya the completed wall, for the last few kilometres of 

îts continuous course, intrudes several kîlometres into the West 

Bank. 

(8) From that terminus (50 far) of the continuous cornpleted sector of 

tbe wall, and as far as Rarnallah, the course of the wall i5 planned 

only. It will generally run sorne 5 kilometres inta the West Bank 

from the Green Une, but with two large îrregularly shaped saIients 

stretchlng eastwards and northwards into the west Bank for up to 

22 kilometres (at a point at which the West Bank is only sorne 52 

kilometres wide). 

(9) At, and Just south of, Ramallah there is a short stretch of completed 

wall, and from there the planned or contemplated wall runs south 

to join up with the large Bethlehem-Hebron planned or 

contemplated enclave, passing on its way sorne 10 kilometres to the 

east of East Jerusalem (at a point where the West Bank narrows to 

only about 30 kilometres). 

It is apparent from the general configuration of the course to be followed 

by the wall as constructed, plmmed or contemplated that it is impossible to 

regard it is servîng no other purpose than that of a defence of Israel' s 

territory, i.e. territory to the north, west and south of the Green Une. The 

course of the wall along mueh of its length îs far removed from any 

plausible' defensive line' for the territories on Israel' s side of the Green 
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Line. Moreover, the clear intention to encircle with a wall the two major 

Ramallah-Jenin and Bethlehem-Hebron enclaves is plainIy inconsistent 

with the idea of 'defending' Israeli lands lying weIl to the west of those 

enclaves; in pameular, the whole easternrnost rÎng of thoseencirdingwalls 

has no relationship with any defence of those Israeli lands. An eneirc1ing 

wall may help to defend (unIawful) Israeli settlements within the encircled 

areas, but such a purpose is not a permissible purpose of any Israeli right 

of self-defence. 
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IV. Relevant facts 

(al The Israeli wall 

4 .1 The Secretary-General' s Report of 24 November 2003 describes the wall in 

the following terms: 

"9. According to Israeli MînÎstry of Defence 
documents and field observation, the barrier complex 
consists of the following main components: a fence 
with electronic sensors designed to alert Israeli 
military forces of infiltration attemptsi a ditch (up tD 
4 metres deep); an asphalt two-Iane patrai road; a 
trace road (a strip of sand smoothed tD detect 
footprints) that runs parallel ta the fence; and a stack 
of six coils of barbed wire marking the complex's 
perîmeter. This complex has an average width of 
50-70 metres, increasing ta as much as 100 metres in 
sorne places. 

10. Ministry of Defence documents say that "various 
observation systems are being installed along the 
fence". These apparently include cameras and 
watchtowers insome places where the Barrier consists 
of concrete waIls. A planned allied component is 
"depth barriers", secondary barriers that loop out 
from the main Barrier to the east. Two depth barriers 
are part of the planned route in the central West Bank. 
Another three "depth barriers'" in the northern West 
Bank that have appeared on sorne unofficial maps 
have not been buiIt and are not part of the 23 October 
official map. 

Il. Concrete waIls caver about 8.5 kilometres of the 
approximately 180 kilometres of the Barrier 
completed or under construction. These parts of the 
Barrier, which the Israel Defenee Forces (IDF) terms 
"gunfire protection walls", are generally found where . 
PalestinÎan population centres abut Israel, such as the 
towns of Qalqiliya and Tulkarm, and parts of 
JerusaIem. Sorne are currently under construction, 
while others were planned and built separately from 
the current profect, such as part of the waIl next to 

29 
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Closed Area affects 73 square kilometres. The Orders provide that "no 

person will enter the searn zone and no one will remain there" . 

4 .6 The IDF' 5 Orders a150 introduced a new system of residency status. 

Residents of the Closed Area are able to remainr and others are able to 

obtain access to it, only on Îssuance of a permit or ID card by the IDF. 

However, Israeli citizens, permanent residents of Israel and those eligible 

to retum to Israel in accordance with the Law of Return can remain in or 

move freely tOf frorn and within the Closed Area without a similar permît. 

(h) The human impact of the wall 

4.7 It 15 readily apparent that a wall havîng such features cannat fail to have 

serious and damaging consequences for the population living, working, 

visiting or travelling through the affected parts of the West BanJe 

4.8 The military requisitioning of the land needed for the construction of the 

wall clearly and directly affects the property owners in question. The 

provision made for objections and petitions is inadequate as a practical 

remedy for the Iossand upheaval suffered by thoseaffected. Although over 

400 first-instance objections have been submitted and 15 petitions lodged 

with the High Court on behalf of families or entire villages, this compares 

with the very large number of requisition oIders wruch have been made. 

4.9 A fUTther serious and damagingconsequence flows from the establishment 

of the Closed Area by the IDF, and the introduction of the new system of 

residency permits. In the first place this new system manifestly 

discrimina tes in favour of Israeli citizens, IsraeIi permanent residents and 

those eligible to irnmigrate to Israel, aIl of whom can remain in or move 

freely to, from and within the Closed Area without the need for a permit 

such as that required for other persûns. This discrimination places Arab 

Palestinians at a marked disadvantage. 
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4 .10 While the Secretary-General reported (Report, para. 21) that most residents 

in theClosed Area had received permits? they were generally valid orny for 

limited periods as short as one, three or six months. Non-residents of the 

Closed Area who needed or wanted access to the Area had mostI y Ca 
majorityH) not yet received permits. Even those who are in possession of an 

IDF-issued permit or ID card do not have unfettered rights of movement 

into and out of the Closed Area. Access and egress aIe regulated by the 

schedule of operation of a series of 37 gates: these are apparently limited 

ta openings of only 15 ta 20 minutes three times a day, but despite posted 

opening tîmes, the gates are not open with any regularity. In sorne cases, 

as in the case of the gate in the area of Jayyous in the District of Qalqiliya,. 

the gate dîd not open for 25 days during the period from late June till earIy 

August 2003. In another case, a gate in the Baroun village in the District of 

Tulkarm has not opened sinee 9 October 2003 and has thus prevented the 

farmers from getting access ta thér farms sinee that date. Such limited and 

artificial access and egress arrangements, bearing no relationsrup to the 

practical needs of the affected communities, can only seriously affect the 

situation of aIl those concerned whose regular access to their farmlands, 

jobs, services, and familîes IS thereby denied. 

(c) The social and economic impact of the wall 

4.11 Such a denial of regular access, partîcuIarl y access to rands in order ta 

cultivate them, will do little ta encourage Palestinians ta stay in the area, 

and indeed will do much te encourage them to leave it. In the past Israel 

has expropriated land for not being adequately cultivated, and the 

possibility cannot be discounted that trus îs the direction in which Israel 15 

onee again intentionally moving in establishing this discrimina tory new 

permît system. 
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4.12 Due ta the wall's complete encirclement of Qalqiliya, nearly 10% of the 

42,000 residents have been fOIced to Ieave their homes in the city in search 

of sustenance and employment U elsewhere". 

4 .13 This effect of the barrier system must not be seen in isolation, but in the 

context of the c10sure system which Israel imposed after the outbreak of 

hostilities in SeptemberjOctober 2000 . That system, which is still in force, 

has as its maÎn component a series of checkpoints and blockades which 

severe1 y restrict the movement of Palestinian people and goods, causmg 

serious socio-economic harm. Construction of the wall has greatly 

increased such damage in communities along its route, primarily through 

the 105S of, or severely lî:rnÎted access to, land, jobs and markets. This is 

demonstrated by recentreports by the World Bank and the United Nations. 

As recorded in the UN Secretary-General' s Report, usa far the Barrier has 

separated 30 Iocalities from health services, 22 from schooIs, 8 from 

prirnary water sources and 3 from e]ectrjcity networks" (para. 23). For 

reports on the impact of the wall, see 'The Impact of Israel' s Separation 

Barrier on Affected West Bank Cornrnunities: Report of the Mission to the 

Humanîtarian and Emergency Policy Group (HEPG) of the Local Aid 

Coordination Committee (LACq, 4 May 2003; Update Number 1, 31 July 

2003; Update Number 2, 30 September 2003; Update Number 3, 30 

November 2003. See also United Nations, Office for the Coordination of 

Humanîtarîan AssÎstance, OPT, 'New Wall Projections', 9 November2003; 

UNRW A, 'The impact of the first phase of security barrier on UNRW A­

registered refugees', 1 October 2003; OCHA Humanitarian Update, 

Occupied Palestinian Territories, 1-15 December 2003; UNRW At Reports 

on the West Bank Barrier, 'Town Profile: Impact of the Jerusa1em Barrier', 

January 2004. 

4.14 Construction of the wall has greatl y Încreased such damage in communities 

along its route, primarily tlrrough the 1058 of, or severely limited access to, 
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West Bank identity card holders are înside the Barrier. 
This raises concerns about the future 5tams of 
residency for Palestînians in occupied East Jerusalem 
under current Israeli laws": Secretary-General' s 
Report, para. 26. 

An improved system of access permits aIlowingreasonably free access and 

egress through the wall would do much to alleviate the socio-economic 

hann wruch has been identllied, but even if such an improved system were 

to be introduced it would by no means remove all cause for grievance and 

hardship. As the Secretary-General's Report states al paragraph 27: 

"Moreover, such [improvedI access cannot 
compensate for incomes 105t from the Barrier' s 
destruction of property, land and businesses. This 
raises concerns over violations of the rights of the 
Palestinians to work, health, education and an 
adequate standard of living." 
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V. Relevant legal considerations 

(a) The Court's jurisdiction 

(i) The request mises a Legal question which the Court MS jurisdiction ta answer 

5.1 The Couds jurisdiction to give an advisory opinion derives from Article 

65, paragraph lof the Statu te of the Court. This stipulates that the Court 

Umay give an advisory opinion on any legal question 
at the request of whatever body may be authorized by 
or in accordance with the Charter of the United 
Nations to make such a request." 

5 .2 Article 96, paragraph 1, of the Charter of the United Nations provides that: 

"The General Assembly or the Security Council rnay 
request the International Court of Justice to give an 
advisory opinion on any legal question." 

5.3 The competence of the General Assembly to request an advisory opinion 

extends to "any legal question", without restriction. Even if there were to 

be implied into Article 96, paragraph l, of the Charter a limitation that the 

legal question has to arise within the scope of the General Assembly' s 

activities, that condition would be satisfied in respect of the present 

request: the Court' s reasoning, mutatis mutandis, at p. 233 (paragrahs 11 and 

12) of its Advisory Opinion of 8 july 1996 on Legality of the Threat or Use of 

Nue/ear Weapons (ICJ Reports 1996, p. 226) leaves no room for doubt on this 

matter. 

5.4 It is beyond question also thatthe question put to the Court by the General 

Assembly is a "legal question". The question put to the Court asks the 

Court to rule on Il the legal consequences arising from" certain specified 

circumstances. It is a question 
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"framed in terms of law and raislingI problems of 
international law ... [and is] by lits] very nature 
susceptible of a reply based onlaw ... " (Western Sahara, 
Advisory Opinion, lCj Reports 1975, p. 18, para. 15). 

5.5 To Tule on the question whîch the Court now has before it the Court must 

identify existîng principles and rulesof internationallaw, and înterpretand 

apply thern ta the circumstances now in question, and thus offer aresponse 

to the question posed based on law. 

5.6 Since theopînîon has been requested by the General Assembly,and wilI be 

given by the Court ta the General Assembly, the lack of consent to that 

process from any particular State is not relevant ta the Court' s jurisdiction 

to give the opinion requ€sted of it. As the Court saÎd in its Advisory 

Opinion on Applicabiiity of Article VI, Section 22, of the Convention on tlte 

Privileges and [rnmunities of the United Nations, ICj Reports 1989: 

"The jurisdiction of the Court ... to give advisory 
opinions on legal questions, enables United Nations 
entities to seek guidance from the Court in order ta 
conduct their activities in accordance with law. These 
opinions are advisory, not binding. As the opinions 
are intended for the guidance of the United Nations, 
the consent of States is not a condition precedent to 
the competence ofthe Court to give them" (at pp. 188-
189, para 31). 

5.7 The distinction between contentious cases (where consent is required) and 

advisory proceedings (where it lS not) had earlier been made dear by the 

Court in Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, 

ICJ Reports 1950, where it noted that the 

"situation lS different in regard to advisory 
proceedings even where the Request for an opinion 
relates to a Legal question actuall y pending between 
States. The Court's reply is oruy of an advisory 
character: as such, it has no binding force. It follows 
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that no State ... can prevent the giving of an Advisory 
Opinion which the United Nations considers to be 
desirable in order to obtain enlightenment as to the 
course of action it should take. The Court' 5 Opinion is 
given not ta the States, but to the organ which is 
entitled ta request it; the reply of the Court, itself an 
'organ of the United Nations', represents its 
participation in the actÎvÎties of theOrganîzatiol1, and, 
in principle, should not be refused" (at p. 71) 

5 .8 The fact that the legal question on which the Court' s advisory opinion is 

requested may a150 have a political dimension does not deprive the Court 

ofjurisdiction to answer the legal question put to it. As the Court said in iis 

Advisory Opinion on Legality of the Threat or Use ofNuc/ear Weapons (supra), 

"The fact that thi5 question a150 has political aspects, 
as, in the nature of thîngs, Îs the case with 50 many 
questions which arise in înternational1ife, does not 
suffÎCe to deprive ît of its character as a "legal 
question" and" to deprive the Court of a competence 
expressly conferred onit by its Statute" .. , Whatever its 
political aspects, the Court cannot refuse to admit the 
legal character of a question which invites it to 
discharge an essentially judicial task, namely, an 
assessrnent of the legality of the possible conduct of 
States with regard to the obligations imposed upon 
them by internationallaw ... 

The Court moreover considers that the political 
nature of the motives whkh may be said to have 
inspired therequest and the political implkations that 
the opinion given might have are of no relevance in 
the establishment of its jurisdiction ta give such an 
opinion"· IC) Reports 1996, p. 234, para 13: citations 
omitted. 

5.9 In taking that position the Court was following its previous well­

established practice. The Court has frequently been urged ta decline to give 

an advisory opinion on grounds which, put broadly, amount ta the matter 

in issue being more political than legal. It has never done 50. 
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5.10 In ConstilutiOrIOfthe Maritime SafelyCommitleeofIMCO, IC] Reports 1960 the 

Court said: 

"The Statements submitted to the Court have shawn 
that linked with the question put to it there are others 
of a political character. The Court as a judicial body is 
however bound, in the exercise of its advisory 
function, ta remain faitruul to the requirements of its 
judicial character" (at p. 153) 

The Court proceeded to give the opinion which had been requested. 

5.11 ln Certain Expenses of the United Nations, lC) Reports 1962, the Court was 

faced with the argument thatthe question put ta the Courtwas intertwined 

with political questions and that for that reason the Court should refuse ta 

gîve an opinion. The Court said: 

"It 15 true that mûst interpretations of the Charter of 
the United Nations will have political significanc€, 
great or small. In the nature of things it could not be 
otherwÎse. The Court, however, carmot attribute a 
political character to a request which invites it to 
undertake an essentiall y judicial task, name the 
Interpretation of a treaty provision" (at p. 155) 

5.12 The determination of the Iegal consequences which fIow from a certain 

Course of conduct 15 no less "an essentially judicial task". 

5 .13 In Interpretation of the Agreement of 25 March 1951 between the WHO and 

Egypt, ICJ Reports 1980J the Court, on its own initiative raised the issue 
, 

whether the request had been nothing but a political manoeuvre and 

should therefore be declined. After observîng that any such contention 

"would have run counter to the settled jurisprudence of the Court'J the 

Court continued that that jurisprudence established that: 
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"if ... a question submitted in a request is one that 
otherwise falls within the normal exercise of its 
judicial process, the Court has not to deal with the 
motives which may have inspired the request... 
lndeed, in situations in whîch political considerations 
are prominent it may he particularly necessary for an 
international organization ta obtain an advisory 
opinion from the Court as ta the legaI principles 
applicable with respect to the matter under debate .... " 
(at p. 87, para, 33) 

5.14 In Military and Paramilitary Activities in and Against Nicaragua, ICI Reports 

1986, the Court said that it "has never srued away from a case brought 

before itmere1y because it had polîticaI implications or because it involved 

serîous elements of the use of force" (at p.435, para 96). That is as true 

today as it was in 1986. 

5.15 It is equally irrelevant to the Court's jurisdiction that the subject-matter of 

the request for an advÎsory opinion is or has been separately considered by 

the General Assembly or Security Counei!. When that question was raised 

in Military and Paramilitary Activities in and against Nicaragua (Jurisdiction), 

ICJ Reports 1984, the Court noted that it 

"has been asked ta pass judgrnent on certain legal 
aspects of a situation which has also been considered 
by the Security Councit a procedure which is entirely 
consonant with its position as the principal judiciaI 
organ of the United Nations" (at p. 436, para. 98). 

5.16 The Court similarly observed that, 

"the fact that a matter is before the Security Council 
should not preclude it being dealt with by the Court 
and that both proceedings could be pursued pari 
passu" (at p. 433, para. 93) 
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5.17 The Court had already come to the same conclusion in United States 

Diplomaticand Consular Staffin Tehran, TC} Reports 1980, where it noted that, 

HWhereas Article 12 of the Charter expressly forbids 
the General Assembly to make any recorrunendations 
with regard to a dispute or situation while the 
Security Council is exercising its functions in respect 
of that dispute or situation, no such restriction is 
placed on the functioning of the Court by any 
provision éther of the Charter or the Statu te of the 
Court" (at pp. 21-2, para. 40) 

5.18 These were both contentious cases, and concerned concurrent action by the 

Court and SecurîtyCoul1cil: given the more lirnited legal effects of advisory 

proceedings and of action in the General Assembly, any concurrent action 

by the Court and the General Assembl y În the present proceedings leads 

a fortiori ta the same conclusion. 

5.19 In short, in giving the advisory opinion which the General Assembly has 

requested of it, the Court is called upon ta "engage in its normal judidal 

function of ascertaining the existence or otherwise of legal principles and 

rules applicable to the [wall being constructedj": Legality of the Threat or Use 

ofNuclear Weapons, Advisory Opinion, (supra, p. 235, para. 18). 

5.20 The General Assembly has put a legaI question to the Court, and is 

competent to request from the Court an advisory opinion on thatquestion. 

The Court has jurisdiction to give such an opinion. 

(ii) There are no compelling reasons which shouid lead the Court to refuse to give the 

advisory opinion requested of it 

5 .21 The Court has a measure of discretion whether or not to exercise its 

jurisdiction to give the advisory opinion whlch has been requested of it. 
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Article 65, paragraph 1, of the Statute states that the Court" may" give an 

advisory opinion, and the Court has made it clear that trus language 

"leaves the Court a discretion as to whether or not it 
will give an advisory opinion that has been requested 
of it, once it has established its competence to do 50". 

(Legality of the Threat or Use of Naclear Weapons, 
Advisory Opinion (supra), p. 235, para. 14) 

5.22 However, for over 50 years the Court has held ta the view that it should 

not in principle refuse ta give an advisory opinion on a matter which has 

been properly placed before it. In Interpretation of Peace Trecities with 

Bulgaria, HUl1ganj and Romania, First Phase, ICJ Reports 1950, p. 71) the Court 

said: 

"The Court' s Opinion is given not ta the States, but ta 
the organ which is entitled to request it; the reply of 
the Court, itseIf an 'organ of the United Nations', 
represents its participation in the activities of the 
Organization, and, in principle, should not be 
refused." 

5 .23 More recently, in its Advisory Opinion on LegalihJ of the Threat or Use of 

Nuclear Weapons (supra, p. 235, para. 14) the Court clted that earlier 

statement, and continued: 

"The Court has constantly been mindful of its 
responsibilities aS I/the principal judicial organ of the 
United Nations" (Charter, Art. 92). Whenconsidering 
each request" it 1S mindful that it should not, in 
principle, refuse to give an advisory opinion. In 
accordance with the consistent jurisprudence of the 
Court, only" compellingreasons" could lead itto such 
a refusaI... There has been no refusaI, based on the 
discretîonary power of the Court, to act upon a 
request for advisory opinion in the history of the 
present Court..." (ibid., p. 235, para. 14) 
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5 .24 Even the Court' 5 predecessor on oruy one occasion declined to respond to 

a question put ta it for an advisory opinion by theCouncîI of the League of 

Nations, and then ît did 50 for reasons other than the exercise of its 

discretionary power: Status afEastern Carelia, PCI), Series B, No. 5 (1923). 

The circumstances, however, were special, particularly in thatthe question 

on which an advisory opinion was requested directly concerned the main 

point of an existing bilateral dispute which had arisen between two States, 

and that one of those two States was not a Member of the League of 

Nations, was therefore not bound by the provisions of the Covenant 

dealing with the pacifie settlement of disputes, and was, although in the 

possession of relevant facts, nevertheless not willing to pàrticipate in the 

proceedings. 

5.25 The present circumstances are of an entirely different order. AlI States 

concerned are members of the United Nations and have thereforeaccepted 

the possibility of the Court responding to a request for an advisory opinion 

submitted inaccordance with the relevant provisions of the Charter and the 

Statute. There are no facts which it IS necessary for the Court to have before 

it in giving its advisory opinion, but which are inaccessible ta the Court by 

reason of the State in possession of those facts being a non-Member of the 

United Nations and unwilling to participate in the proceeqîngs. While the 

question put ta the Court in the present request relates ta a particular set 

of circumstances (namely the construction of the wall being built by Israel), 

the request for an advisory opinion does not address a legal question 

actually pending between States but rather relates ta the obtaining of 

guidance by the General Assembly as to the legal consequences wmchflow 

from the construction of that wall, 50 that the General Assembly may with 

a fuller understanding of thoselegal consequences be better placed to carry 

Qut its funetions. Nor, sinee the opinion will not only be addressed to the 

Assembly for its guidance but will also only be advîsory, will the giving of 

the opinion effectively decide any existing bilateral dispute behveenStates. 
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It being the Assembly, not States, which has sought the Court/s advisory 

opinion, the opinion when given wî1l serve to assÎst the Assembly in 

exercising its functions, and itwiU be for the Assembly to consider for itself 

the usefulness of the opinion in the light of its own needs. 

5 .26 Even in cases where (which i5 not the present situation) the advisory 

opinion isconsidered tD have been requested upon a legal questionactually 

pending between two or more States, it does not follow that the Court 

should decline to give anadvisory opinion. In Interpretation ofPeace Treaties 

with Bulgaria, Hungary and Romania, le] Reports 1950, the Court 

acknowIedged that the inability of any State to prevent the giving of an 

advîsory opinion appHed, 

1/ Even where the Request for an opinion relates to a 
legal question actually pending betweenStates" (p. 71, 
quoted above, at paragraph 5.7: emphasis added). 

5.27 Relying on thatcase, theCourr,. in the Western Sahara case, IC] Reports 1975, 

rejected Spain' s contention that it should not give an advisory opinion 

because it would be an opinion on what in effect was the subject of a 

dispute between itseIf and other States, and Spain did not consent to the 

proceedings. The Court continued: 

"The Court, it is true, affirmed [in that case] ... that its 
competence to give an opinion did not depend on the 
consent of the interested States, even when the case 
concerned a legal question actually pending between 
them. However, the Court proceeded not merely ta 
stress its judîcial character and the permissive nature 
of Article 65, paragraph 1, of the Statute but to 
examine, speciiically in relation ta the opposition of 
sorne of the interested States, the question of the 
judicial propriety of giving the opinion. Moreover, the 
Court emphasized the circumstances differentîating 
the case then under consideration from the Status of 
Eastern Carelia case and explained the particular 
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grounds which led it ta conc1ude that there was no 
reason ta refuse to reply to the request. Thus the 
Court recognized that lack of consent might constitute 
a ground for decIining to give the opinion requested 
if; in the circumstances of a given case, considerations 
of judiciaI propriety should oblige the Court ta refuse 
an opinion. In short, the consent of an interested State 
continues to be relevant, net for the Court' s 
competence, but for the appreciation of the propriety 
of giving an opinion .... 

"33. In certaÎn circumstances, therefore, the lack of 
consent of an interested State may render the giving 
of an advisory opinion incompatible with the Court' 5 

judicial character. An instance of this would be when 
the circumstances disclose that to give a reply would 
have the effect of circmhventing the principle that a 
State is not obliged to allow its disputes to be 
submitted to judîcîaI settlement without its consent.. .. 

"34. The situation existing in the present case lS not, 
however, the one envisaged above. There is in this 
case a legal controversy, but one which arose during 
the proceedings of the General Assembly and in 
relation to matters with which it was dealing. It did 
not arise independently in bilateral relations .. ." (at pp. 
24-25, paras. 32, 33, 34) 

After reviewing the cîrcumstances in which the Iegal question put by the 

General Assembly to the Court had arisen, the Court continued: 

"Thus the legal questions of which the Court has been 
seised are located in a broader frame of reference than 
the settlement of a particular dispute and embrace 
other elements. These elernents, moreover, are not 
confined to the past but are also directed ta the 
present and the future. 

"39. The above considerations are pertinent for a 
determination of the abject of the present request. The 
object of the General Assembly has not been ta bring 
before the Court, by way of a request for advisory 
opinion, a dispute or legal conh'oversy, in order that 
it may later, on the basis of the Courf 5 opinion, 
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exercise its powers and functions for the peaceful 
seulement of that dispute or controversy. The object 
of the request i5 an entirely different one: to obtain 
from the Court an opinîon w.ruch the General 
Assembly deems of assistance to it for the praper 
exercise of its functions concerning the decolonization 
of the territory" (at pp. 26-27, paras. 38 and 39). 

---- ---------

The similarities between the situation befare the Court in that case; and the 

situation now before the Court, are striking. In the present case, too, the 

legal controversy arose during proceedings of the General Assembly and 

in relation to matters with which it was dealing; it did not arise 

independently in bl1ateral relations; the legal questions of which the Court 

has been seised are not located in the settlement of a particular dispute, but 

are rather located in the broader frame of reference of the General 

Assembly's invoIvement, from the earliest days of the United Nations, in 

aU aspects of the aftermath of the termination of the Mandate for Palestine 

and in particular the consequences of the 1967hostilities between Israel and 

certain Arab States; the Assembly is not seeking an advisory opinion in 

order to pave the way for the exercise its powers and functions for the 

peaceful settlement of a bilateral dispute; rather itseeks the Court' sopinion 

in order ta gain assistance in the proper exercise of its funchons 

concerning the problem of Palestine. Just as the Court concluded in the 

Westem Sahara case that nothîng in the giving by the Court of a reply to the 

General Assembly' s request for an advisory opinion would have the effect 

of circumventing the principle that aState is not obliged to allow its 

disputes to be submitted to judicial settlement without its consent, and 

would not therefore involve any judicial impropriety on the part of the 

Court, so tao is the saffie conclusion called for in the present case. 
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5 .30 In SUlU, as put by Rosenne, 

"0wing to the orgaruc relation now existing between 
the Court and the United Nations, the Court regards 
itself as being under the dut Y of participating, within 
its competence, in the activities of the Organizatiol1, 
and no State can stop that participation" (The Law and 
Pmctice of the International Court of Justice 1920-1996, 
(1997), at p. 1021). 

5 .31 As already noted, the lact that the legal question on which the Court' s 

opinion is requested may a150 învolvea political questionaffords,no reason 

for the Court to decline to exercÎse its jurisdiction to do 50 (above, 

paragraphs 5.8 - 5.14). No doubt, as the Court made clear in its Advisory 

Opinion on Legality of the Threat or Use of Nuclear Weapons (supra, p. 237, 

para 17), whatever conclusions are reached by the Court in the opinion 

which it gives in response to the General Assembly's request, those 

conclusions will be relevant not oruy to the Assembly's disposition of the 

specifie matters wruchithas under consideration, but aIso to the continuing 

debate in the United Nations on matters of wider împort in relation ta the 

search for peace in the Middle East. But any such effects which the Courf 5 

opinion might have are a matter of appreciation as ta which there are 

doubtless differing views; in any event they can be no more than a matter 

for speculation at this stage. Such uncertain and speculative impacts of the 

Court' s opinion cannat constitute a compeIling reason for the Court to 

decline to exercise its jurisdiction. 

5 .32 The fact that the legal question posed by the General Assembly is one on 

which States have different legal views does not mean that the Court is 

thereforecalled upon to consider alegal question actually pending between 

States. It will, indeed, usually be the case that a request for an advisory 

opinion relates to a legaI issue on which divergent views exÎst - were it not 

50, there would be no need for the requesting organ to seek the Court' 5 
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opinion on the matter. It is precisely because there are divergent legal 

views that the General Assembly has in trus case considered that it stands 

in need of an advisory opinion from the COUTt as ta the legal consequences 

with regard ta matters currently befoTe the Assembly. 

5 .33 It is for the General Assembl y, and not for the Court, ta determine w hether 

the Assembly needs the advisory opinion which it has sought; it is for the 

Assernbly, rather than the Court, 

"to decide for itself on the usefulness of an opinion in 
the light of its own needs ... IMoreover] the Court, in 
determîning whether there are any compelling 
reasons for it to refuse to give such an opinion, will 
not have regard to the origins or to the political 
history of the request, or to the distribution of votes in 
respect of the adopted resolution": Legality of the 
Threat or Use of Nuclear Weapons (supra, p. 237, para. 
16). 

5.34 Moreover, the fact that the legal question posed by the General Assembly 

may have polîtical aspects is not a reason which justifies the Court in 

declining to exercise its jurisdiction to give the opinion which has been 

requested (see above, paragraphs 5.8 - 5.14). 

5.35 There is, În short, no "compel1ing reason" for the Court to decline to 

exercisethejurîsdîction whîch theCharter and Statute haveconferred upon 

Ît. The Court's task is "ta ensure respect for internationallaw, of which it 

is the organ" (Corfu Channel (Merits), le) Reports 1949, p. 35): tha! task 

apphes to advisory proceedîngs as much as ta contentious proceedings. 

The nature of the Court's judîcîaI task has been 

"summarized as being sa far as possible in the 
concrete case, contentious or advisory, to separate the 
legaI problem from its broader poIitical context to 
consider that legal problem in an objective and Even 
abstract way, and to artîculate the decision on the 
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basis of that examination; to the exclusion of aIl extra­
Iegal considerations. On the whoIe this conception of 
the judicial task has met with general acceptance in 
the sense that both the General Assembly (in the case 
of advisory opinions) and the individual States (in the 
case ofjudgments) have acted upon them." (Rosenne, 
The Law and Practice of the International COllrt of Justice 
1920-]996, (1997), p.178) 

In exercising its jurisdiction in the present proceedings the Court will wish 

ta note in particular certain elements which are expressed in, or flow from, 

the terms of the question put ta the Court for an advisory opinîon: 

(i) the request seeks an advisory opinion on "the legal consequences 

arising from" the construction of the wall, and thus CQvers legal 

consequences without any limitation as ta the States, entities, 

organisations or persons for which those consequences arise; 

(H) the General Assembly categorises Israel as "the occupying Power"; 

(Hi) the General Assembly categorises the territory in which the waIl is 

being constructed as "the Occupied Palestinian Territory" and 

regards that Territory as "including in and around East Jerusalem"; 

(iv) the question relates to "the wall being built by Israel ... as described 

in the report of the Secretary-General" 1 and sinee that report 

describes the wall in its entirety - i.e. as constructed, planned and 

contemplated - it is the wall in its entirety which is covered by the 

question put before the Court by the General Assembly; 

(v) the General Assembly includes the Fourth Geneva Convention of 

1949 wühin the rules and principles of internationallaw which the 

Court Îs to consider in responding to the question placed before it; 

and 
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(vi) the General Assembly regards "relevant Security and General 

Assembly resolutions" as needing to be considered by the Court in 
, 

responding to the question placed before it. 

Applicable lega! principles 

The prohibition of the use of force, and the right of selfdetermination/ are mIes of 

iuscogens 

5 .37 The circumstances which have given Tise to the present request for an 

advisory opinion are underpinned by two Iules of international law of 

overrîdîngimpOltance and significance. They are the Iules wruch establish 

that the use of force by States iB prohibited (save in very exceptional and 

tightly reshicted circumstances), and that aIl peopIes have the Iight to self­

determînation. In both respects these Iules have such primordial 

importance that they have the character of rules of ius cogens. 

5.38 That category of rules of internationallaw represents the highest level in 

the hierarchy of rules of internationallaw, heing rules which cannot be 

varied or departed from by other rules of internationallaw but only by 

other TUles having the sarne ius cogens character. The lisual formulation of 

this category of rules of international1aw which Îs that adopted by Article 

53 of the Vienna Convention on the Law of Treaties 1969, which uses the 

term ius cogens as coterminous with the term "peremptory nOTID of general 

intemationallaw", and defines that term as; 

"a norm accepted and recognized by the international 
conununity of States as a whole as a norm from which 
nO derogation is permitted and which can be rnodified 
Druy by a subsequent norm of general international 
law having the same charactee'. 
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5.39 While the existence of such a category of rules of internationallaw is now 

universally accepted, the identification of the Tules faIIing within that 

category Î5 the subject of more dispute. Nevertheless, there is nowadays no 

discernible dissent from the classification of both the prohibition of resort 

ta armed force and the right ta self-determination as rules of ius cogens . 

(a) The prohibition (save in very exceptional and tightly restricted 

circumstances) of the use of force by States is a well-estabHshed rule of 

internationallaw. It is one of the Principles of the United Nations, set out 

in Article 2(4) of the Charter in the following terms: 

"AU Members sha11 refrain in their international 
relations from the threat or use of force against the 
territorial integrity or poIitical independence of any 
State, or in any other manner inconsÎstent with the 
Purposes of the United Nations." 

5 AD That Charter prohibition appHes not anly ta the threat or use of force, but 

also the threat or use of force" in any other mannerff inconsistent with the 

Purpases of the United Nations. the threat or use of force in either of those 

circumstances (or, if intended as a means of self-defence, if it violates the 

principles of necessity and prop0l'tionality: see further below, paragraph 

5.272), would be unlawful under the law of the Charter: Legality ofNuclear 

Weapons, ICl Reports 1996, at p. 247, para 48. 

5.41 The Purpases of the United Nations are set out in Article 1 of the Charter. 

They include, in particular, 

• the maintenance of international peace and security, to which end 

it is a purpose of the United Nations "to bring about by peaceful 

means, and in conformity with the principles of justice and 

internationallaw 1 adfustment or settlement of international dlsputes 

or situations w hich might lead to a breach ofthe peace" (Article 1.1); 



.. 
• • • • • • • • • • • • • • • • • • • • • • 

• 

• 

53 

/lto develop friendly relations arnong nations based on respect for 

the princîple of equaJ rights and self-determination of peoples" 

(Article 1.2); and 

"to achieve international co-operation In promoting and 

encouragmg respect for human rights and for fundarnental 

freedoms for aH without distinction as to race, sex, language, or 

religion" . 

5.42 The prohibition of the use of force îs also a rule of customary international 

law. 

5.43 It has long been acknowledged that the Iule prohibiting the use of force is 

a Iule having the character of ius cogens. In paragraph (1) of its the 

Commentary on drait ArticIe 50 on its 1966 final draft articles on the law 

of treaties (which was later, with amendments, to become Article 53 of the 

Vienna Convention) the International Law Commission 

"poînted out that the law of the Charter concerning 
the prohibition of the use of force in itseIf constitutes 
a conspicuous example of a Iule in internationallaw 
having the character of jus cogens". 

5.44 This statement was quoted with approval by the Court in Military and 

Paramilitary Acnvities in and against Nicaragua, rC] Reports 1986, at p. 100 

(para. 190), and the Court noted that bath parties before the Court 

(Nicaragua and the United States of America) accepted the starus of the 

prohibition of the use of force as ius cogens (at p. 101, para. 190). 

5 .45 There is no disposition in any quarter to doubt that the prohibition of the 

use of force is a Iule of ius cogens. 
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(b) Acceptance of the Tight of seIf-determination as having the status of a 

Tule of ius cogens has been a more recent development. The International 

Law Commission in its 1966 Commentary, in paragraph (3) of its 

Corrunentary on draft Article 50 of its final draft articles on the Iaw of 

treaties, noted that the principle of self-determinationhad beenmentjoned 

as a possible example of a Tule of lUS cogens. 

5.46 As early as 1970 J udge Amoun, in his separate opinion in Barcelana Traction 

(Second Phase), IC] Reports 1970, treated the rightofself-determination asan 

"imperative Tule of internationallaw" (at p. 304, para. Il) - a ferm which 

would now be rendered as a Tule of ius cogens. 

5.47 In 1995 ]udgeCassese, Presîdent of the International Criminal Tribunal for 

the Former Yugoslavia, considered the status of self-determination as part 

of ius cogens. In Self-Determination of Peoples: A Legal Reappraisal (1995) he 

carefully examined the issue (at pp. 134-140), and in the light of that 

exarnination considered that "the concIusion ls justified that self­

deterrnination constitutes a peremptory notm of internationallaw" (ibid., 

at p. 140). 

5 .48 His conclusion was borne out in the same year when the Court itself noted 

that "ltJhe principle of self-determination of peoples ... is one of the essential 

principles of contemporary international law", and accepted as 

"irreproachable" the view that the right of peoples ta self-deterrninatian 

had an erga omnes character, with the consequence that it gave rise to an 

obligation to the international cornrnunity asa whole to respect itsexercise: 

East Timor, ICJ Reports 1995, at p. 102, para. 29. 

5.49 Inrelianceon this view the International Law Commission, inits discussion 

of norms having the character of ius cogens in paragraph (5) of the 

Cammentary to Article 40 of its 2001 Articles on State ResponsibiJjty, 
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non-lsraeli territory. Where aState by armed force dispossesses another 

State from its peaceful exercise of governmental authority over territory 

and replaces it with its Own authority, it thereby becornes the military 

occupant of that terrÎtory. The essence of mihtary occupation îs that it 

oceurs where aState by force of arms extends the territorial scope of its 

authority into territory which is not its OWl1. Typically, such a situation 

oceUIS where the extensÎon of theState' s territorial authority takes place at 

the expense of anotherState' ssovereignty overthe territory whichhas been 

militarily occupied, but this i5 not a necessary condition for the 

establishment of the international regime of military occupation. The Iaw 

of rnîlitary occupation opera tes with considerable flexibility in the range of 

situations which it covers, and is not limited ta what may be regarded as 

the classic case of belligerent occupation by one State of the territory of 

another with which it is at war. lts operation is essentially determÎned by 

the facts; where the facts show that aiter hostilities aState' s military forces 

are in occupation of territory not its own, then that occupation constitutes 

a "nrilitary occupation" for the purposes of international1aw. 

5 .54 This is consistent with common Articles 1 and 2 of the (Fourth) Geneva 

Convention relative to the Protection of Civilian Persons in Time of War 

1949 (75 UNTS, p. 287). Article 1 provides that: 

"The High Contracting Parties undertake to respect 
and to ensure respect for the present Convention in aU 
circumstances" (emphasis added) 

5.55 The tirst two paragraphs of Article 2 provide: 

"1. In addition to the provisions which shalI be 
implemented in peacetime, the present Conventions 
shaH apply ta all cases of declared war or of any other 
armed confIict wruch may arise between MO or more 
of the High Contracting Parties, even if the state of 
war is not recognized by one of them. 
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2. The Convention shaH also apply to aIl cases of 
partial or total occupation of the territory of a High 
Contracting Party, even if the said occupation rneets 
with no armed resistance." 

5 56 The Convention thus appHes to Israel's military occupation of the West 

Bank for at least two reasons. First, it apphes ta any armed conflict between 

two or more of the High Contracting Parties: at the time the 1967 hostilities 

broke out, bath Jordan and Israel were parties ta the Convention and the 

armed conflîct was without question one which had arisen between thern 

(and other States). Second, the Convention additionally ("a1so") applies to 

alI cases of partial or total occupation of the territory of a High Contracting 

Party, and, for the reasons given above in Section V (b) (ii), the West Bank 

was such a territory either on the basis that the territory "of" aState 

comprises territory under its sovereignty (even though without prejudice 

to certain rights of others) or on the basis that "of" connotes at least a 

State' s peaceful presence in, and exercise of jurisdîction, control and 

governmentaI authority over, territory. In short, the Convention appHes to 

a11 cases În which territory Îs occupied in the course of an armed conflict, 

irrespective of the status of that territory. 

5.57 The emphasis on the factual situation as the basis for the Convention' s 

application js reinforced by Artide 4, which provides that 

"Persans protected by the Convention are those who, 
at a given moment and in any manner whatsoever, 
find themselves, in case of confIict or occupation, in 
the hands of a Party to the conflict or Occupying 
Power of which they are not nationals." 

5.58 No other conclusion is possible than that the West Bank became Israeli 

occupied territories as a result of the June 1967 hostilities. Nothing has 

happened sinee then ta change that state of affalTs. 
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5.59 Many Securîty Council and General Assembly resolutions confinn that 

conclusion. From the earliest resolutions adopted in the immediate 

aftermath of the 1967 hostilities resolutions of both organs of the United 

Nations have characterised the resulting situation both as one of 

"occupation", and as one to whîch the Fourth Geneva Convention appIied, 

and have designated Israel as the" occupying Power". 

5 .60 ln the immediate aftermath ofthe 1967hostilities SC Res. 237(1967) (14 lune 

1967: adopted unanimously) recommended "scrupulous respect of the 

humanitarian principles governing the ... protection of civilîan persons in 

time of war contained in the Geneva Conventions of 12 August 1949)), and 

this was welcomed by the General Assembly a few days later in GA Res. 

2252 (ES-V) (4 luI y 1967). In 1969 the Security Council became more 

specifie, and in SC Res. 271(1969)(15September1969: adopted 11-0-4)caIled 

upon Israel "scrupulously to observe the provisions of the Geneva 

Conventions and intemationallaw governing rnilitary occupation". This 

express but general reference to the Geneva Conventions in the context of 

military occupation was made more specifie still in the statement made in 

1976 by the President of the Security Council that "The Geneva Convention 

relative to the Protection of Civilian Persons in Time of War, of 12 August 

1949, isapplîcable to the Arab terri tories occupied by Israel sinee 1967" (UN 

Doc. S/PV.1922, 26 May 1976). This language was followed in SC Res. 

446(1979)(22 March 1979: adopted 12-0-3), in which theCounciI" Affirm[ed] 

once more that the Geneva Convention relative to the Protection ofCivilian 

Persons in Time of War, of 12 August 1949, îs applicable to the Arab 

territories occupied by Israel since 1967, induding Jerusalem" (prearnble, 

para 3) and in other operative provisions repeated the applicability of the 

Fourth Geneva Convention (para 3), the status of the territories in question 

as Il occupied" (paras 1, 3, 4), and Israel' s status as If the occupying Power" 

(para 3). These points have been consistently repeated in many subsequent 

resolutions adopted, with large majorities, by the Security Council: see e.g. 
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SC Res 681(1990)(20 December 1990: adopted unanimously) and SC Res. 

726(1992)(18 December 1992: adopted unanimously). 

ln the General Assembly the view taken by the generality of the 

membership has been even more specifie. Alter GA Res. 2252(ES-V)( 4 J ul y 

1967: adopted 116-0-2) welcomed the Security Council' s recommendation 

for "scrupulous respect of the humanitarian principles governing the ... 

protection of civilian persons in time of war contained in the Geneva 

Conventions of 12 August 1949"; subsequent resolutions soon adopted even 

more specifie language. Thus GA Res. 2727(XXV)(15 December 1970: 

adopted 52-20-43) calIed upon Israel "to comply with its obligations under 

the Geneva Convention relative ta the Protection of Civilian Persans in 

Time ofWar, of 12 August 1949 ... ". From 1973 onwards relevant General 

Assembly resolutions have consistently upheld the applicability of the 

Fourth Geneva Convention, held the occupied Palestinian territory 

incIuding in and around East JerusaIem to be "occupiedN territory, and 

regarded Israel as the occupymg Power. These resolutions have been 

adopted by overwhelming majorities, indeed sometimes with no negative 

vote, or with no more than one negative vote, that of Israel. Such 

resolutions include the following, selected soas to illustrate theconsistency 

of the General Assembly's position in over a long perîod: GA Res. 

3092A(XXVIII) (7 December 1973: adopted 120-0-5), GA Res. 3240B(XXIX) 

(29 November 1974: adopted 121-0-7), GA Res. 32/5 (28 October 1977: 

adopted 131-1-7), GA Res. 35/122A (11 December 1980: adopted 141-1-1), 

GA Res. 38/79B (15 December 1983: adopted 146-1-1), GA Res. 41(63B (3 

December 1986: adopted 145-1-6), GA Res. 43(58B (6 December 1988: 

adopted 148-1-4), GA Res. 46/47 A (9 December 1991: adopted96-5-52), GA 

Res. 49/36B (9 December 1994: adopted 155-3-5),GA Res. ES-10/2(25 April 

1997: adopted 134-3-11), and GA Res. 56(60 (10 December 2001: adopted 

148-4-2). 
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5.62 Jt is particularly noteworthy that GA Resolutions 32/20 (25 November 

1977) and 33/29 (7 December 1978) specifically characterized the Israeli 

occupation of terri tories occupied sinee the 1967 hostilities as "illegaI". The 

former resolunon expressed conceTn "that the Arab territories occupied 

sinee 1967 have continued, for more than ten years, ta be under illegal 

Israeli occupation"; the latter used the same language (with the 

replacement of "ten" by "elevenFl). Those resolutions were adopted by 

huge majorities, the former by 102-4-29 and the latter by 100-4-33. 

5 .63 Where the Security CounciI has decided or determined or declared that a 

situation is in violation of internationallaw, and has thus considered it to 

be illegal, or where the General Assembly' s consistent conduct over many 

yeaTs reflects an opinio juris ta that effect, the Court cannat disregard such 

legal conclusions. As the Court said in Legal Consequences for States of the 

Connnued Presence of South Africa in Namibia (South West Africa), ICj Reports 

1971), 

"It would be an untenable interpretation to maintain 
that, once such a declaration [that a certain situation 
was ilIegal] had been made by the Security Council 
under Article 24 of the Charter, on behalf of aIl 
member States, those Members would be free to act in 
disregard of such illegality or even to recognize 
violations of law resulting from it. When confronted 
with such an internationally unJawful situation, 
Members of the United Nations would be expected to 
act in consequence with the dec1aration made on their 
behalf." (at p. 52, para. 112) 

5 .64 In addition to the overwhelming and consistent practice of the relevant 

organs of the United Nations, other international organizations have 

sirnilarly held the view that the Fourth Geneva Convention applies to the 

occupied Palestinian territories inc1uding in and around East Jerusalem. 

This has, for example, consistently been the view of the International 

.J 
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Committee of the Red Cross, as reflected in its Annual Reports for 1968 and 

subsequent years, and its statement on the twentieth armiversary of the 

occupation (ICRC Bulletin, No. 137, June 1987, p. 1) 

5 .65 Quite apart from their conduct in voting on relevant resolutions in the 

Security Council and General Assembly, many States have takenindividual 

positions to the effect that the Fourth Geneva Convention apphes to the 

occupied territories. These include the United States (Digest of us Pracnce 

in International Law, 1978, pp. 1575-1578) and the United Kingdom("United 

Kingdom Materials in International Law", in British Yearbookoflntemational 

Law, 69 (1998), p.592-600). 

5.66 Israel has on various grounds sought to deny that its presence in the 

occupied Palestinian territories including in and around East Jerusalem 

constitutes a rnilitary occupation to which the special legal regime of 

military occupation applies, and to deny that the Fourth Geneva 

Convention (to wruch Israel is a party) applies as a matter of law to that 

occupation. Israel' s arguments to that effect have been explained at length 

in debates in the Security Council and General Assembly. In particular, in 

the debate in the Security Council on 13 March 1979 which led eventually 

to the adoption of SC Resolution 446(1979)(22 March 1979), Israel' s 

representative, Mr Blum, deIivered a lengthy statement of Israel' s position 

(UN Doc. S/PV.2125, pp. 17-51). The Security Council decisively rejected 

those arguments, instead proceeding to adopt SC Resolution 446(1979) in 

which (as noted above) the Council affirmed the applicability of the Fourth 

Geneva Convention (preamble, para 3), determined that the policy and 

practices of Israel in establishing settlements in the Palestinian and other 

Arab territories occupied since 1967 "have no legaI validity" (operative 

para 1), referred to the terri tories in question as "occupied" (ibid., and para 

7) and characterized Israel as "the occupying Power" (operative para 3): 
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resolutions of the Securîty Council and General Assembly affirm the 

continued application of the occupation regime. 

The speciallegal regime is defined by the Tules of internationallaw which 

apply tooccupied territory. Thoserulesseek tostrikea balance between the 

military needs of the occupying State' s forces and the rîghts of the 

population tD continue 50 far as possible their peaceful and distinctive way 

of lite. For the purposes of these present advisory proceedings the Tules of 

international Iaw defining the applicable regime are to be found in -

(a) the Charter of the United Nations; 

(b) the Regulationsarmexed to the 1907 Hague Convention Respecting the 

Laws and Customs of War on Land ("the Hague Regulationsff
), now 

accepted as embodying customary international Iaw; 

(c) the Fourth Geneva Convention 1949, to which almost aIl States are now 

Parties (the total is now 191, and indudes Jordan, and Israel) and which 

accordingly may be regarded as wholly or at least in substantial part 

declaratory of customary internationallaw; 

(d) the 1977Protoco! 1 Additiona! to the Geneva Conventions of12 August 

1949, and Relating to the Protection of Victims of International Armed 

Conflicts, whlch now has --States Parties (incIudingJordan); it requires the 

Parties to respect and ensure respect for the Protocol "in a11 cÎIcumstances" 

(Article 1.1), and applies in the situations referred to in Article 2 common 

to the 1949 Geneva Conventions (Article 2.2) and to "arme.d conflicts in 

which peopIes are fighting against ... aIîen occupation and against racist 

régimes in the exercise of their right of self-determinationU (Article 1.4): 

sorne of the provisions of Protocoi 1 are now recognised ta have the 

character of customary internationallaw; 
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(e) rules of custornary înternationallaw (which qualîty many provisions 

of the previously mentioned instruments may a150 possess, in addition ta 

their quality as treaty Iules binding on parties ta the treaty in question); 

(f) relevant resolutions of the Security Council and General Assembly 

(which the question on which an advisory opinion is requested expressly 

requîres the Court ta consider). 

(g) in addition, there are many Iules of customary international1aw and 

of international treaties which, while not necessarily to be regarded as 

setting the framework of the generaI regime applicable ta terrîtory under 

Foreign military occupation, nevertheless apply in thatsituation as weIl as 

in other situations (for which indeed they might have been more 

specifically designed). These indude in particular-

(i) Universal Declaration of Human Rights 1948; 

(Ii) International Covenant on Civil and Political Rights 1966; 

(iii) International Covenant on Economie, Sodal and Cultural 
Rights 1966 (these two Covenants were a development of the 
provisions originally set out in the Universal Declaration of 
Human Rights 1948 (GA Res. 217 A(III)(1948), the terms and 
principIesofwhichsubstantially influenced the provisions of 
the Geneva Conventions concluded in the following year). 

In considering the customary and conventionallegal provisions wruch the 

Court finds relevant ta the situation which the General Assembly has 

placed before it, the Court lS called upon ta state and apply the law, in 

doing which "the Court necessarily has ta specify its scope and sometimes 

note its general trend": Legality of the Threat or Use of Nuclear Weapol1s; 

Advisory Opinion (supra, p. 237, para. 18). 

5 .71 As regards the rules of international law applicable by virtue of sub­

paragraphs (b), (c) and (d) above, it is important ta recall that (with 
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reference to the Mandates system established by the Covenant of the 

League of Natîons) the Court has drawn attention to the need to interpret 

institutions and instruments in the light of general international 

developments. The Court said: 

"[V]iewing the institutions of 1919, the Court must 
take into consideration the changes which have 
occurred in the supervening half-century, and its 
interpretation cannot remain unaffected by the 
subsequent development of law,. through the Charter 
of the United Nations and by way of customary law. 
Moreover, an international instrument has to be 
interpreted and applied within the framework of the 
entire legal system prevailing at the time of the 
interpretation." (Legal Consequences for States of the 
Continued Presence of South Africa in Namibia (South 
West Afrim),!e) Reports 1971, pp. 31-32, para. 53) 

5.72 This is particularly important in respect of the Hague Regulations, which 

were adopted almost a century ago; and even the Geneva Conventions 

were adopted nearly half a century ago, and Protocol l a quarter of a 

century ago. 

5.73 As regards what the Court termed the "Hague Law" and the "Geneva 

Law", the Court said in Legality ofNuclear Weapons,!e) Reports 1996): 

"These two branches of the law applicable in armed 
conflict have become so closeIy înterrelated that they 
are considered to have gradually formed one single 
complex system, known today as international 
humanitarian law. The provisions of the AdditionaI 
Protocols of 1977 give expression and attest to the 
unit Y and complexity of that law" (at p. 256; para. 75). 

e 5.74 The Court aIso drew attention to the provisions of Article 1,. paragraph 2,. 

of Additiona! Protocol! of 1977 which, building upon the earlier so-caIIed 

• Martens Clause, reads as follows: 

• • 
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"In cases not covered by this Protûcol or by other 
international agreements, civilians and combatants 
remain under the protection and authority of the 
principles of international law derived from 
established custOffi, from the principles of humanity 
and from the dicta tes of public conscience" (at p. 257, 
para. 78). 

5.75 The Court later confirmed that the U continuing existence and applicability 

[of the Martens Clause] is not to be doubted ... " (at p. 260, para. 87). 

5.76 The Court went on ta observe that 

"a greatmany Iules of humanitarianlaw applicable in 
armed conflict are 50 fundamental to the respect of the 
human person and 'elernentary principles of 
humanity' ... thatthe Hague and Geneva Conventions 
have enjoyed a broad accession. Further these 
fundamental rules are to be observed by a11 States 
whether or flot they haveratified the conventions that 
contain them, because they constituteintransgressible 
principles of international customary law" (at p. 257, 
para. 79). 

5.77 The Court referred to the finding of the Nuremberg International MiIitary 

Tribunal in 1945 that the Hague Regulations "were recognized by aU 

civilized nations and were regarded as being declaratory of the laws and 

customs of war" (at p. 258, para 80), and to a report of the UN Secretary­

General in 1993 which was unanimously approved by the Security Council 

in resolution 827(1993) and wruchincluded witrun that part of conventional 

international humarutarian law which has "beyond doubt become part of 

international customary law" the law applicable În armed conflÎct as 

embodied in, inter alia, the Geneva Conventions of 1949 for the Protection 

of War Victims and the Hague Regulations (at p. 258, para. 81). 

5.78 The Court concIuded by noting that the extensive codification of 

humanitarian law has 
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U provided the international corrununitywitha corpus 
of treaty rules the great majority of whichhad already 
beeome eustamary and which reflected the mast 
universaIly recognized humanitarian principles. These 
rules indicate the normal conduct and behaviour 
expeeted of States." (at p. 258, para. 82). 

5.79 Since the Courtexpressed those conclusions, the trends in the development 

of international humanitarian law which the Court then recognized have 

been confîrmed and extended further by subsequent developments, most 

notabl y in the Articles on State Responsibility which were taken note of 

and commended ta Govemments by the General Assembly in 2001 (GA 

Res. 56/83) and in the Rome Statute of the International Criminal Court 

adopted by the Rome Conference in 1998. There lS moreover growÎng 

authority for the view thatwhereconduct involves VIolation of a rule of ius 

cogens, particularly in the case of resort to armed force, certain rights and 

benefits which might otherwise accrue to the violating State will be 

curtailed and, at the least, subject to restrictive interpretation. See Brownlie, 

Principles of Public International Law (6'h ed., 2003), p. 490, at n. 37); 

Oppenheim'slntemational Law (VoL!, 9"' ed., 1992), p. 8. 

5.80 Tt lS a notabIe feature of international humanitarian law that it is expressly 

intended to apply to aIl situations covered by the instruments in questions, 

irrespective of potential legal technicalities which might otherwise be 

invoked to Emit the protection afforded by those instruments. Thus if there 

is fighting or conflict, or in the case of the Fourth Geneva Convention 

occupation in the course of or following fighting or conflict, the clear 

intention of the relevant instruments is that the victims of that fighting 

should be protected notwithstanding possible technîcaI legal arguments 

about the status of the territory in question prior to the occupation, or the 

status of parties to the conflict, or the legal nature of the "war" which was 

taking place, or of its lawfulness or otherwise: it is the factual situation 
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which is paramount for the purposes of humanitarian law. Thus the 

common Articles of the 1949 Geneva Conventions aIl provide that respect 

for each Convention is to be ensured "in all circumstances" (Article 1), and 

that they apply "to all cases of declared war or any other armed conflict ... , 

even if the state of war is not recognized by one of them" (Artide 2: 

emphasis added); even where an Occupying Power pUl'ports to annex aIl 

or part of the occupied territory (which it is not perrnitted to do: see below, 

paragraph 5.98 FF), "Protected persons who are in occupied territory shaH 

not be deprived, in any case or În any malmer whatsoever, of the benefits 

of the present Convention, by" such annexation (Fourth Geneva 

Convention, Article 47). 

5.81 So far asconcerns the Covenant on Civil and PoliticalRights, that Covenant 

appHes in respect of "aIl individuals within leach State Party'sl territory 

and subject to its jurisdiction" (Article 2.1). The UN Ruman Rights 

Committee, and the UN Committee on Economie, Social and Cultural 

Rights, have disregarded questions of territorial sovereignty as prerequIsite 

for compliance with, respectively, the Covenants on Civil and Political 

Rights, and on Economie, Social and Cultural Rights. As reeently as July 

2003 the Human Rights Committee rejeeted the arguments put fOTW'ard by 

Israel to the effect that Israel' sactions in the occupied Palestinian terri tories 

were not to be measured agaînst the rules set out in the International 

Covenant on Civil and Political Rights (Report of the Special Rapporteur 

of the Commission on Human Rights, 8 September 2003, UN Doc. 

EjCN.4j2004j6, para. 2). 

5.82 In the Nuclear Weapons Advisory Opinion the Court has stated "that the 

protection of the International Covenant of Civil and Political Rights does 

not cease in times of war, except by operation of Article 4 of the Covenant 

whereby certain provisions may be derogated from in a Ume of national 

emergency" (para. 25). Such derogations cannot, however, be made ta a 
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number of Articles, as specified in Article 4.2. There lS of course a separate 

question whether any particular I1ght protected by the Covenant is 

relevant, and the relevance of partîcular Articles will be addressed in the 

appropriate places in this statement. Israel ratified the Covenant on 3 

January 1992, without making any reservation relevant to the present 

request. 

It has been noted (above, paragraph 5.69) that the generaI body of rules 

comprising the special regîme of mîlîtary occupation seeks to establish a 

balance between the military needs of the occupying State În prosecuting 

its hostilities against the enemy and the continuing rights of the local 

population of the territory wruch it has occupied. It follows that in 

interpreting and applying those Iules the generallevel of active hostilities 

existing at the relevant time is a factor to be taken into account. The more 

active the general level of hostilîties, the more credence may be gÎven to 

daims by an occupying State that it must be allowed to do certain things 

in furtherance of its military needs; on the other hand, when (as now, in the 

occupied Palestinian territory inc1uding in and around East Jerusalem) the 

generallevel of hostilities has virtually diminished to vanishing point, the 

military needs of the occupying State are correspondingly reduced and 

provisions defining an its powers need to be interpreted more restrictivel y, 

and the local population has a correspondingI y greater daim that its rights 

not be interfered with. In partîcular, in those circumstances there is a 

greater need and justification to supplement the provisions of the Fourth 

Geneva Convention (whlch was primarily designed to protect the civilian 

population during an essentially 'hostile' military occupation) with the 

provisions of general human rights instruments which serve to protect 

civilian populations, both individually and collectvelYI at aIl times, 

incIuding those when circumstances approxima te to those of peace. 
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5.84 In considering the body of applicable Iules, sorne generalobservations 

must be made about the relevant Security Council and General Assembly 

resolutions, which, as already noted (above, paragraph 5.36), the General 

Assembl y' s request for an advisory opinion expressly requires the Court 

to consider. 

5.85 First, sorne at least of those resolutions, particularly sorne of those adopted 

by the Securîty Council, are binding on Member States of the United 

Nations by virtue of Article 25 of the Charter. In thîs connexion, the Court 

has already rejected the view that Article 25 of the Charter appHes orny ta 

enforcement measures adopted under Chapter VII of the Charter, painting 

out that that Article applies without qualification to "the decisions of the 

Security Council" adopted in accordance with the Charter, and is placed 

not in Chapter VII but in that part of the Charter dealing generally with the 

powers and funetions of the Seeurity Couneil (Legal Consequences for States 

of the Continued Presence of South Africa in Namibia (South West Africa), ICJ 

Reports 1971, p. 17, para. 133). As to which Security Council resolutions do 

have bînding effect, the Court went on to say: 

"The language of a resolution of the Seeurity Couneil 
should be carefully analysed before a conclusion can 
be made as to its binding effect. In view of the nature 
of the powers under Article 25, the question whether 
they have been in fact exercised is to be determined in 
eaeh case, havîng regard to the terms of theresolutIon 
to be interpreted, the discussions leading to it, the 
Charter provisions invoked and, in general, an 
cÎrcumstances that might assist in determinîng the 
legal consequences of the resolution of the Security 
Council." (para. 114) 

5 .86 In applying that test to the resolutions before jt in those proceedings, the 

Court concluded that they 



• • • • • • • • • • • • 5.87 

• • • 1. 
• • • • • • • 

71 

"were adopted in conformity with the purposes and 
principles of the Charter and in accordance with its 
Articles 24 and 25. The decisions are consequently 
binding on aIl States Mernbers of the United Nations, 
which are thus under obligation te carry them OUt. .•. 

thus when the Security Cauneil adopts a decision 
under Article 25 in accordance with the Charter, it is 
for mernber States ta comply with that decision, 
including those rnembers of the Security Council 
which voted against it and those Members of the 
United Nations who are not members of the Council 
... A binding determination made by a competent 
organ of the United Nations ta the effect that a 
situation 18 illegal cannat remain without 
consequence. Once the Court ls faced with snch a 
situation, it would be faîlîng in the discharge of its 
judicial function if it did not dedare that there is an 
obligation, espedally upon Members of the United 
Nations, to bring that situation toanend." (paras. 115-
17) 

In the context of these present advisory proceedings, Jordan lS of the vîew 

that binding determinations of the Security Council under Article 25 of the 

Charter, have determined that 

(î) the territory in which the walI is being constructed by Israel is 

"occupied territory", in relation to whieh Israel i5 the "occupying 

Power", 

(ii) the Fourth Geneva Convention appHes to that occupied territory, 

(îü) Israel' s conduet in that occupied territory is in violation of its 

obligations under that Convention and applicable principles and 

ruIes of internationallaw, particularly in so far as it relates to the 

establi5runent in that occupîed territory of settlements which it i5 in 

part the purpose of the wall being constructed by Israel to 

encourage and defend, and 
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(iv) actions taken by Israel to change the status and demographlc 

composition of thatoccupied territory have no legal validîty and are 

null and void. 

5.88 It is moreover relevant that when the Security Council debated the 

situation created by the construction of the waIl at its 484r' and 4842"d 

meetings on 14 October 2003, it had before ît a draft resolution which 

provided that the Council "Decides that the construction by Israel, the 

occupying Power, of a wall in the Occupied Territories departing from the 

armistice line of 1949 is illegal under relevant provisions of international 

law and must be ceased and reversed". That draft resolution failed ta be 

adopted because of the negative vote of one permanent member of the 

Council, but the voting on the resolution (which as 10-1-4) showed that a 

large majorÎty of members of the Council supported it; moreover it îs well­

estabHshed that the failure of a resolution io be adopted does not imply 

that the organ in question had made a pronouncement in the sense 

opposite to that proposed (Legal Consequences for States of the Continued 

Presence of South Africa in Namibia (South West Africa), ICJ Reports 1971, at 

para. 59).lt was the failuTe of the Security Council ta agree upon that ciraft 

resolution on 14 October 2003 which led ta the request, the following day, 

for the resumption of the Tenth Emergency Special Session of the General 

Assembly whîch, after meeting on 20 Ociober 2003 and again on 8 

December, adopted the Resolution by whichit sought the Court' 5 advisory 

opinion. See Dossier of Materials Compiled Pursuant to Article 65, 

Paragraph 2, to the Statute of the International Court of Justice, 19 January 

2004, at pp. 4-5, paras. 5-7. 

5 .89 Second, even where a resolution is not formally binding by virtue of sorne 

express provision of the Charter, it rnay nevertheless acquire legally 

binding characteristics by virtue of the voting pattern of its adoption, or the 

fact that it is part of a consistent series of resolutions: either of those 
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circumstances/ and especially where bath operate together, may be 

evidence of an opinio jUTis with respect to the rule reflected in the 

resolution. 

5.90 The possibility that General Assembly resolutions may make 

determinations or haveoperative design was accepted by the Court in Legal 

Consequences for States of the Continued Presence of South Africa in Namibia 

(South West Africa), IC) Reports 71, where the Court explained that 

"it would not be correct ta assume that, because the 
General Assembly is in prînciple vested with 
recommendatory powers,. it 1$ debarred from 
adopting, În specifie cases witrun the framework of its 
competence, resolutions which make determÎnations 
or have operative design" (at p. 50, para. 105) 

5.91 The legal weight ta be attributed ta General Assernbly resolutions is; 

however, more extensive than even that staternent suggests. As the Court 

said in its advisory opinion on Legality of the Threat or Use of Nuclear 

Weapons: 

"The Court notes that General Assembly resoIutions, 
even if they are not binding, may sometimes have 
normative value. They can, În certain circumstances, 
provide evidence important for establishing the 
existence of a rule or the emergence of an opinio juris. 
To establish whether this is true of a given General 
AssembIy resoIution, it is necessary to look at its 
content and the conditions of its adoption; ît is also 
necessary to see whether an opinio juris exists as to its 
normative character. Or a series of resolutions may 
show the graduaI evolution of the opinio juris required 
for the establislunent of a new ruIe." (IC) Reports 1996, 
p. 226, at pp. 254-255, para. 70) 

5.92 The Court went to note that although numerons General Assembly 

resolutions put before the Court in those proceedings declared that the use 
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nuclear weapons would be contrary to the Charter, "severaI of the 

resolutions underconsiderationîn the present case have beenadopted with 

substantial numbers of negative votes and abstentions" and that as a result 

"they still faH short of establishing the existence fo an opinio juris on the 

iIlegality of the use of such weapons" (at p. 255, para. 71). By contrast, in 

the context of the present advisory proceedings Jordan draws attention ta 

the overwhelming and often virtually unopposed majoritîes by which 

relevant resolutions were adopted. 

5.93 The views expressed by the Court in Military and Paramilitary Activities in 

and against Nicaragua (IC] Reports 1986) are ta a similar effect. Ther€ the 

Court considered the extent ta which the rule prohibiting recourse ta force 

was binding as a matter of customary internationallaw, and in particular 

whether there was an opinio jurîs to that effect. The Court said: 

"This opinio juris may, though with a11 due caution, be 
deduced from, inter aUa, the attitude of the Parties and 
the attitude of States towards certain General 
Assernbly resolutions ... The effect of consent to the 
text of such resolutions carmot be understood as 
merely that of a 'reiteration or elucidation' of the 
treaty commitment undertaken in the Charter. On the 
contrary, itmay be understood as an acceptance of the 
validîty of the rule or set of Tules declared by the 
resolution by themselves ... It would therefore seem 
apparent that the attitude referred to expresses an 
opinio juris respecting such rule (or set of rules), ta be 
thenceforth treated separately from the provisions, 
especiall y those of an institutional kine, to which it is 
subject on the treaty-law plane of the Charter" (at pp. 
99-100, para. 188). 

5.94 The Court went on, with reference to General Assembly Resolution 

2625(XXV), to note that "the adoption by States of this text afiords an 

indication of their opinio juris as to customary international Iaw on the 

question" (at p. 101, para. 191). 
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5.95 The numerous resolutions adopted, by large and even overwhelming 

majorities, by the General Assembly over a period of ove! 35 years have 

consistently demonstrated the international cornmunity' s opinio juris that, 

like the Security Council' 5 resolutions already referred to, 

(i) the terrîtory in which the wall Î5 beîng constructed by Israel i5 

1/ occupied territory", in relation to which Israel is the 1/ occupying 

Power" ! 

(li) the Fourth Geneva Convention applies to that occupied territory, 

(iii) Israel' s conduct in that occupied territory is in violation of its 

obligations under that Convention and applicable prînciples and 

Tules of internationallaw, particularly in 80 far as it relates to the 

establishment in that occupied territory of settlements which it is in 

part the purpose of the wail being constructed by Israel to 

encourage and defend, and 

(iv) actions taken by Israel to change the stahls and demagraphic 

composition of thatoccupied territory have no Iegal validity and are 

nun and void. 

5.96 Third, the Court 15 "constantly rnindful of its responsibilities as 'the 

principal judicial organ of the United Nations'" - a consideration whichhas 

Led it ta the conclusion that it should not, in principle, refuse to give an 

advisory opinion requested by an organ of the United Nations (above, 

paragraph 5.23). The fact that the Court is part of the institutiona! structure 

of the United Nations requites it for that reaSon in particular, and in 

addition to reasons which flow from the authority possessed by the 

General AssembIy and Securîty Councîl in the international cornrnunîty at 
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large, fully to respect resolutions adopted În accordance with the Charter 

by those organs with which it shares responsibilîties entrusted to the 

United Nations by the international cornrnunity. As it has been 

authorîtatîvel y said, 

"the Court, in exercising its judicial function of... 
rendering an advisory opinion ... must co-operate in 
the attainment of the aims of the Organization and 
strive to give effect to the decÎsÎons of the principal 
organs, andnot to achieve results which would render 
them inconsequential" (Rosenne, The Law and Practice 
of the International Court 1920-1996, (1997), p. 112) 

5.97 With these considerations in minci, the consistent position taken by the 

international community, and particularly by the Securîty Council and the 

General Assembly, to the effect that the Fourth Geneva Convention applies 

to the territories occupied by Israel în 1967, is especîally significant and 

weighty. 

(iv) Occupied territory cannat be annexed by the occupying State 

5 .98 A partîcular and well-estabIished limitation established by international 

law on the power and authority of the occupying State in respect of the 

occupied territory is that it is not subject to the sovereignty of the 

occupying State; nor does that State have the right to annex the occupied 

territory (at least pendingwhatever final 'peace' settlementmay eventually 

be concluded). Any such annexation would be fundamentally inconsistent 

with the inherently temporary nature of the occupation, and would pre­

empt whatever final settlement might be reached by precluding eventual 

withdrawal from the occupied territory: annexation and a regime of 

military occupation are mutually exclusive. Writing in 1968 Professor 

Schwarzenberger said of the view that wartime annexation was premature: 
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"This has been the decisive factor in shaping the law 
on wartîme armexation. It has produced a rule of 
custornary law which prohibits the unilateral 
armexation of territories under belIigerent occupation. 
Purported armexation constitutes, therefore, anillegal 
ad of an Occupying Power in relation to the enemy 
State concerned. The same would be crue of the 
recognition of such an annexation by a third State." 
(International Law as Applied by International Courts and 
Tribunals, vol. ii, 'The Law of Armed Conflicts', 1968), 
pp. 166-7) 

5 .99 This has long been the accepted position in customary international law. 

That position is now reiruorced by the more recent emergence of a Iule of 

ius cogens prohibiting the use of force, for any annexation of territory as the 

result of military occupation would constitute an acquisition of territory in 

violation of that rule of ius cogens. The regime of occupation cannot, 

therefore, be brought to an end byannexation. 

5 .100 The present position in this respect is reflected in the statement in General 

Assembly resolution 2625(XXV)(1970) that 

"the territory of aState sha11 not be the object of 
acquisition by another State resuIting from the threat 
or use of force. No territorial acquisition resulting 
tram the threat or use of force sha11 be recognized as 
Iega!" (Declaration on Prînciples of International Law 
concerning Friendl y Relations and Cooperation 
among States in accordance with the Charter of the 
United Nations). 

5.101 The Court has acknowledged the legal force of that resolution asan 

expression of an opinio jUlls regarding the rules set out in it: Military and 

Paramilitary Activities in and against Nicaragua, le] Reports 1986, pp. 99-100, 

para. 188. 
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5.104 "Annexation"/ for the purposes of therule of internationallaw prohibiting 

it in relation to occupîed territory, îs not dependent upon there being (for 

example) some formaI proclamation of arrnexatioTI, or specifie Iegislatîon 

using that term. For there to be an armexation in international law the 

substantive requirement i5 that one State should concluet itself in relation 

to territory whîch is not its Qwn in such a way as to manifest an intention 

to extend to that territory, on a permanent basis, a11 essential elements of 

its Dwn State authority, to the exclusion of the authority of any other State. 

This may be achieved by a formaI act of annexation leaving no doubt as to 

that intention, but it may also be achieved indirectly where that intention 

Î5 made apparent in other ways. 

5.105 Moreover, annexation is in reality one aspect of a wider categoryof 

prohibited conduct, namely conduct which changes the status of occupied 

territory. Annexation i5 the clearest example of that category, sinee it 

Învolves the llnlawflll outright acquisition of teuitory by the occupying 

State, whichmanifestly involves a change inits status. But changes in status 

may oecur in other ways. Such other forms of change of status are sirrùlarly 

prohibited during the period when the regime of milîtary occupation 

appHes, for they tao are inconsistent with the inherently Iimited powers of 

the oceupying State, whose autharîty lS onIy temporary and must not 

prejudice or pre-empt the outcome of whatever final 'peace' settlement 

may eventually be made. In thecontext of Israel' 5 occupation ofPalestinian 

territory it is significant that Seeurity Couneil and General Assernbly 

resolutions have condemned Israel' 5 conduct purporting ta "change the 

status of" the territory in question: see e.g. the resolutions cited above, 

paragraph 2.32. 

5.106 Asan internationallaw concept, annexationand otherchanges of status are 

not necessarily instantaneous events, taking effect, for example, upon the 

promulgation of a proclamation of annexation: they may occur as the final 
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outcome of a cumulation of occurrences, spread over time. In the field of 

expropriation of private property the notions of" creeping expropriation" 

or "indirect expropriationN are well-know, and have been treated by 

arbitral tribunals as no different from direct and formal expropriation of 

property. There îs no reason in international Iaw to treat the taking of 

terrltory by way of de facto annexation any differently. 

5.107 Annexation brings foreign territory within the sphere of application of the 

State' S own domestic legal system. As such it Îs directIy inconsistent with 

Article 43 of the Hague Regulations, which prohibits an Occupying Power 

from imposing its Qwn Iegal system in an occupied zone and/ or subjecting 

the occupied civilian population ta its domestic laws. 

(e) The construction of the wall in the Iight of applicable legal principles 

(i) The occupying State does not have the right by constructing the wall effeclively 10 

annex occupied tenitory or othenvise to alter Us status 

5.108 ln very broad tenns the route taken by the wall as 50 far constructed 

roughly follows the general direction of the Green Line (although in places 

it departs significantly from it) and several kilometres (in places up to 22 

kilometres) Înto the occupied West Bank. That route is shown on Sketch 

Map No.6 following page 25.ltresults in a strip of land amounting to about 

210,000 acres, or 14.5 percent of West Bank land excluding East Jerusalem, 

which will lie between the Wall and the Green Line; it will also enclose 54 

Israeli settlements containing a pproximatel y 142,000 Israeli settlers (36% of 

the West Bank settler population). See United Nations, Office for the 

Coordination of Humanitarian Affairs, 'New Wall Projections', OPT, 9 

November 2003. 

5 .109 The physical nature of the wall, and the controis associated with it, 

effectively separate that strip of West Bank lands from the rest of the West 
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the acts of the Israel Defence Forces are the acts of the State, as understood 

in the sense of Article 4 of the Articles on the Responsîbility of States for 

Internationally Wrongful Acts. Thus, the expropriation of Arab Palestinian 

land engages the responsibility of the State of Israel through its legislative, 

executiv€, and judicial organs, (Article 4.1) the acts of which are not in 

conformity with what i5 required of it by the international obligations of 

the State, regardless of their origin or character (Article 12). See 

International Law CornrnÎssion,' Articles on the Responsîbility of States for 

lnternationally WrongluJ Acts', almexed 10 UNGA resolution 56/83, 12 

December 2001. 

5.114 Allhough the Governrnent 01 Israel may argue thatexpropriation effeds no 

change in legal ownership and that any affected landowner may challenge 

or appeal against an order, administrative practice established in the 

evidence shows that such remedies are inadequate and ineffective. Cf. 

European Commission on Human Rights, The Greek Case, Report, Vol. It 

pari 1, p. 12, paras. 24-31. 

5.115 The repeated practices of expropriation, non-existent or meffective 

remedies, installation and expansion of settlements, and now the taking of 

property for the purpose of constructing a wall within Palestinian territory, 

closing off contiguous areas, and incorporating many Israeli settlements 

w hile dîvîdîng and segregating Palestinian communities, readily allows the 

Inference that de facto annexation is being effected, with the aim of 

destroying the right of the Palestinian people to self-determination. Cf. 

Ireland v. United Kingdom, European Court of Human Rights, Series A: 

Judgments and Decisions, Vol. 25, Decision 0129 April 1976, Judgment 01 

18 January 1978, para. 159. 

5.116 Particularly relevant to a true evaluation of the purpose and effect of the 

Wall is its relationship to the unlawful settlements which have been 
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constructed in the occupied West Bank including in and around Jerusalem 

(see section V(c)(ii) below: para 5:120 ff). The wall serves, and is clearly 

intended ta serve, as a means of protecting Israel's settlements in the 

occupied territories. Those settlements are areas which are under the total 

control of Israel: ta aIl intents and purposes they are Israeli territory. The 

wall seeks ta protect those settlements and to consolidate, as IsraePs, the 

territory in, around and between them. In this context the Special 

Rapporteur of the Commission on Human Rights (Mr Jolm Dugard) in rus 

Report of 8 September 2003 had this to say: 

"The Wall must be seen in the context of settlement 
activity [discussed later in section V(c)(ii)] and the 
unlawfuI annexatîon of East Jerusalem. Settlements În 
East Jerusalem and the West Bank are the principal 
beneficiaries of the Wall and if Îs estimated that 
approximately half of the 400,000 settler population 
will be incorporated on the Israeli side of the WaIl. .. " 
UN Doc. EjCNAj2004j6, para. 12. 

5.117 The annexatîonist intent and effed of the wall was noted in the following 

terms by the Special Rapporteur: 

"In politics euphemi5rn 15 often preferred to accuracy 
in language. So it is with the Wall that Israel is 
presently constructingwithin the territory of the West 
Bank. It goes by the narne of 'Seam Zone', 'Security 
Fence' or 'Separation Wall'. The ward 1 annexation' is 
avoided as it is too accurate a description and too 
unconcerned about the need to obfuscate the truth in 
the interests of antî-terrorism measures. Hawever, the 
fact must be faced that what we are presently 
witnessing in the West Bank is a visible and clear act 
of territorial annexation under the guise of security. 
There may have been no official act of annexation of 
the Palestinian territory in effect transferred to 1srael 
by the construction of the Wall, but it is impossible to 
avoid the conclusion that we are faced with 
annexation of PaIestinian territory ... " (Ibid., para. 6) 

_1 



• • • • 

• • • • • • • • • • • • • • • • • 

84 

"The Wall does not follow the Green Line, that is the 
1%7 boundary between Israel and Palestine which is 
generaIl y accepted as the border between the two 
entities. lnstead r it follows a route that incorpora tes 
substantial parts of Palestine within IsraeL." (Ibid., 
para. 9) 

"Like the settlements it seeks to protect, the Wall is 
manifestly întended ta create faets on the ground. It 
may Jack an aet of annexatîoll, as occurred in the case 
of East Jerusalem and the Golan Heights. But Îts effect 
is the same: annexation. Annexation of this kind goes 
by another name in international law - conquest. 
Conquest, or the acquisition of territory by the use of 
force, has been outlawed by the prohibition on the USe 

of force... The prohibition on the acquisition of 
territory by force applies irrespective of whether the 
territory is acquired as a result of an act of aggressîon 
or in self-defence ... " (Ibid., para. 14) 

5.118 As regards the intended permanence of the Walt and thus of the uruawful 

de facto annexation wruch it represents, the Special Rapporteur was in no 

doubt as to its intended permanence. After notîng that the principal 

beneficiaries of the wall are the settlers, he continued: "The Wall will be 

built at great cost to Israel; it is projected that US$1.4 billion will be spent 

on its construction. This simply coruirms the permanent nature of the 

Wall." (Ibid., para. 12). 

5 .119 AState, by annexing territory which does not belong to it, is altering the 

boundaries of its existing sovereign territory 50 as to encompass the 

additional territory acquired by the annexatiol1. The Special Rapporteur's 

conclusion in. this respect is clear: 

"Israel's claim that the Wall is designed entirely as a 
security measure with no intention to alter politicaI 
boundariesis simply not supported by the facts." (UN 
Doc. EjCN.4j2004j6, para. 16) 
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(ii) The occupying State does not have the right to alter the population balance in the 

occupied territory by establishing alien settlements 

5.120 The wall being constructed by Israel in the occupied Palestinian territories 

including in and around East Jerusalem divides the West Bank into six 

sections not linked except by or through Israeli checkpoints and controis. 

As indicated above, it has the clear effect, and also the intention; of 

consolidating and protecting the ci vilianJewish settlements consu'ucted on 

the West Bank and in the East Jerusalem area with the active assistance of 

the Governrnent of Israel. According ta UN Commission of Hurnan Rights 

Special Rapporteur Giogio Giaconne11i; the settlement poliey has already 

had the effect of dividing the West Bank, 'into sorne sixty discontiguous 

zones' and' segmented the Gaza Strip into four parts'. See UN Conunission 

on Hurnan Rights, 'Question of the Violation of Human Rights in the 

Occupied Arab Territories, including Palestine - Update to the Mission 

Report on Israel' s Violations ofHuman Rights in the Palestinian Territories 

occupied since 1967, UN doc. EjCN.4j200lj30, para. 26. 

5.121 Those settlements invoIvean unIawful alteration of the population balance 

in the West Bank. Consequently, the construction of the wall in sueh a way 

as to support that unlawfuI alteration of the population balance is itself 

unlawful. 

5 .122 The population balance of an occupied territory rnay be aHected by the 

operation of two processes, either separately or taken together. On the one 

hand, the indigenous inhabitants may be removed from or compelled to 

leave the territory; on the other, persons from outside the territory, and 

particularly from the Occupying Power' S own country t may be transferred 

into the occupied territory. In respect of the occupied Palestinian terrîtories 

including in and around East ]erusalern, both processes have been at work; 

both are contrary to applicable international rules. 
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5.123 According to the traditional concept of occupation, as defined in Article 43 

of the 1907 Hague Regulations, the occupying authority is to beconsidered 

merely as a temporary, de facto administrator; this is 'what distinguishes 

occupation from annexation' See Jean S. Pictet, ed., Commentary: Fourth 

Geneva Convention relative to the Protection ofCivilian Persons in Time o/War, 

Geneva: ICRC, 1958 ("The ICRC Commenta,.y"), p. 275. 

5.124 Thus, Article 47 of the Fom"th Geneva Convention provides: 

"Protected persons who are in occupied territory shaIl 
not be deprived, in any case or in any manner 
whatsoever, of the benefits of the present Convention 
by any change introduced, as the result of the 
occupation of a territory, 111tO the institutions or 
govermnent of the said territory f nOT by any 
agreement concluded betvveen the authorÎties of the 
occupied terri tories and the Occupying Power, nor by 
any annexation by the latter of the whole or part of 
the occupied territory." 

5 .125 The ICRC Commentary states that the purposeof trus provisionis to prevent 

measures taken by the Occupying Power, for the pm'pose of restoring or 

maintaining law and order, from harming protected persons. Occupation 

resulting frorn conflict does not imply any right to dispose of the territory: 

"an Occupying Power continues to be bound to apply the Convention as 

a whole even when, in disregard of the rules of internationallaw, itclaims 

during a conflict to have annexed aU or part of an occupied territory" (The 

ICRC Commentary, pp. 275-6). 

5.126 Article 49 of the Fourth Geneva Convention is directly relevant: that Article 

1S one of those which i8 expressly stated by Article 6, paragraph 3, to 

continue in operation "for the duration of the occupation". ArticIe49 reads: 

"Individual or mass forcible transfers, as weIl as 
deportations of protected persons from occupied 
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territory to the territory of the Occupying Power or to 
that of any other country, occupied or not, are 
prohibited, regard!ess of motive. 

"Nevertheless, the Occupying Power may undertake 
total or partiaI evacuation of a given area if the 
security of the population or Imperative milîtary 
reasons 50 demand. Such evacuations may notînvolve 
the displacement of protected persons outside the 
bounds of the occupied territory except when for 
material reasons it is impossible to avoid such 
displacement. Persons thus evacuated shaH be 
transferred back to their homes as 500n as hostilities 
in the area in question have ceased. 

"The Occu pying Power undertaking such transfers 
or evacuations shan ensure, to the greatest practicable 
extent, that proper acconunodation is provided to 
receive the protected persons, that the removals are 
effected in satisfactory conditions of hygiene, health, 
safety and nutrition, and that members of the same 
famil y are not separated. 

"The Protecting power shaIl be Înformed of any 
transfers and evacuations as soon as they have taken 
place. 

"The Occupying Power shalI not detaÎn protected 
persons in an area particularly exposed to the dangers 
of war unless the security of the population or 
Imperative military reasons 50 demand. 

"The Occupying Power shall not deport or transfer 
parts of its own civilian population into the territory 
it occupies." 

5 .127 The prohibition on transfers thus applies ta bath internal and external 

transfers, except temporarily, "if the security of the population or 

Imperative military rea50ns 50 demand" (Article 49, paragraph 2). 

5.128 The ICRC Commentary points out that this provision, "is intended to 

prevent a practice adopted during the Second World War by certain 

Powers, which transferred portions of theÎr own population to occupied 
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territory for political and racial reasons or in order, as they daimed, to 

colonize those territories. Such transfers worsened the economic situation 

of the native population and endangered their separate existence as a race" 

(The ICRC Commentary p. 283). 

5.129 Moreover; "unlawful deportation or transfer or unlawful confinement of 

a protected person" constitutes a grave breach of the Convention under 

Article 147 of the Fourth Convention. In addition, Article 8(2)(a)(vii) of the 

1998 Rome Statute of the International CriminaI Court makes "unIawful... 

transfer" a war crime under the general heading of 1/ grave breaches of the 

Geneva Conventions of 12 August 1949", and Article 8(2)(b)(viii) similarly 

rnakes the following act a war crime included under the generaI heading 

of "other serious violations of the laws and custorns applicable in 

international armed conflict": 

"The transfer, directl y or indirectly, by the Occupying 
Power of parts of its own civilian population into the 
territory it occupies, or the deportation or transfer of 
alI or parts of the population of the occupied territory 
within or outside this territory". 

5 .130 WhilethisStatuteisnotdirectly applicable in the present context (although 

Jordan is a party to the Statute), the inclusion of those offences in Article 8 

as war crimes demonstrates the international community' 5 acceptance of 

the prohibitions refIected in the provisions quoted as constituting, at least, 

prohibitions embodied in customary internationallaw. 

5.131 The wall is an Integral supporting part of Israel's unlawful seulement 

policies, and as such involves a clear breach of internationallaw on the part 

of Israel. 

5.132 To take first the prohibition against the Occupying Power transferring its 

own civilian population into the occupied territory, there is no doubt that 
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Israel, the Occupying Power; has engaged În practices which învolve the 

"transfer [of] parts of its own civilian population into the territory it 

Decupies". The movement of settlers Înto the occupied territories has been 

a public1y proc1aimed poliey of the Government of Israel sinee the 

occupation began, and has taken place with the active support and 

encouragement of that Goverrunent. 

5.133 Between 1968 and 1979 Israeli military officiaIs issued dozens of mîlitary 

orders for the temporary requisitioning of private Iand in the West Bank on 

grounds of urgent military necessîty, to be used primarily for Israelî 

settlements. The lsraelî High Court upheld these orders on the grounds 

that settlements perforrned key defence and military funcnons. Although 

the High Court in 1979 ordered the dismantling of a settlement and the 

return of the property to its owners beeause the settlers themselves by 

affidavit that the settlement was permanent, not temporary, in nature, 

military orders sinee then have continued to be used to requisition 

property, inc1uding for theconstruetion of by-pass roads. In this way, it has 

been estirnated that Israel has designated about 40 percent of the West 

Bank as state land. See 'The Impact of Israel' s Separation Barrier on 

Affected West Bank Communîties/ Report of the Mission to the 

Humanitarian and Emergency PoHey Group (HEPG) of the Local Aïd 

Coordination Committee (LACq, Update Number 3, 30 November 2003, 

paras. 52, 53. See also Economic and Social Couneil, 'Report prepared by 

the Economie and Social Commission for Western Asia on the eeonomic 

and social repercussions of the Israeli Qccupation on the living conditions 

of the Palestinian people in the occupied Palestinian territory, including 

Jerusalern, and of the Arab population in the occupied Syrian Golan', UN 

doc. Aj58j 75-Ej 2003j 21, 12 June 2003, para. 31 (41.9%). 

5.134 Israel had continued te expropriate Palestinian land netwithstanding its 

formaI undertaking in Chapter 5, Article XXXI, paragraph 7 of the 1995 
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Interim Agreement on the West Bank and the Gaza Strip ta refrain frorn 

initiating or taking, "any step that will change the status of the West Bank 

and Gaza Strip pending the outcome of the permanent status negotiations" 1 

and that "the integrity and status" of the West Bank and Gaza Strip "will 

be preserved during the inlerim period (Chapter 2, Article XI. paragraph 

1 and Chapter 5, Article XXXI, paragraphS). The Economic COmmlssion for 

Western Asia conc1uded that "The confiscation of land and properties is a 

dominant feature of lsraeli occupation and population transfer poIicy." 

Economie and Social Couneil, 'Report prepared by the Economie and Social 

Commission for Western Asia on the economic and social repercussions of 

the Israeli occupation on the living conditions of the Palestinian people in 

the occupied Palestirùan territory, including JerusaIern, and of the Arab 

population in the occupied Syrian Golan', UN doc. Aj58j75-Ej2003j21, 

12 June 2003, para. 37. 

5.135 Such movements into the Occupied Palestinian Territory have been 

intended to effect basic demographic change. The numbers of settlers have 

steadily increased. In 1972, there were sorne 8,400 Jewish settlers in the 

OPT, but had increased ta sorne 250,000 by 1992. In 2003, it was reporled 

that the settlerpopulation in the West Bank (excluding East Jerusalem) and 

Gaza Sh·ip had grown by 5.7 percent during 2002, 10220,100, while Israel' s 

overall growth was only 1.9 percent. When added to the 180,000 Israelis 

residing in East Jerusalem, the 400,000 settlerpopulation comprises almost 

8 per cent of Israel's Jewish population of 5.1 million. Settlers in the West 

Bank, Gaza Strip, and the Golan Heights received government mortgages 

during 2000 at a rate more than twice the national average. See Foundation 

for Middle East Peace, Israeli Settlements in the Occupied Territories: A Guide, 

A Special Report of the Foundatian for Middle East Peace, March 2002; 

Economie and Social Couneil, 'Report prepared by the Economie and Social 

Commission for Western Asia on the econornie and social repercussîons of 

the Israeli occupation on the living conditions of the Palestinian people in 
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the occupied Palestinian territory, incIuding JerusaIem, and of the Arab 

population in the occupied Syrian Golan', UN doc. Aj58j75-Ej2003j21, 

12 June 2003, paras. 30, 32; Foundation for Middle East Peace, Report on 

Israeli Seulement in the Occupied Territories, Vo1. 13, No. 6,. November­

December 2003; ICRC, Annual Report for 2002, 302; Dugard Report, paras. 

36-40. 

5.136 The other element in changes toan occupied territory' s population balance 

- the removal of the indigenous local inhabitants - has been equatly 

apparent in IsraeI's practices in the occupied Palestinian territories 

incIuding in and around East ]erusalem. These general practices and 

policies are well-established and a matter of public record, but they serve 

oruy as background to the further application of those practices and 

poIicies resul ting from the construction of the walt w hich is the immediate , 
concern of the present advisory proceedings. 

5.137 In order for there to be Hindividual or mass forcible tTansfers .. of protected 

persons from occupied territory" in breach of Article 49 it Is not necessary 

that theOccupying Power should, in a formaI way, promuIgate orders for . 

the transfer of local populations (aIthough cIearIy such orders would fan 

within the prohibition contained in Article 49 of the Fourth Geneva 

Convention): it 1S sufficient that the Occupying Power should adopt 

practices which are intended to drive the local inhabitants from their 

territory, or which may be reasonably foreseen to have that resuIt. Given 

the nature of recent dispossession and displacement practices, as weIl as 

the concerted policy of forcible acquisition, recent observers have expressed 

concern about possible future refugee fIows, as is described below. 

5 .138 Prohibited transfers may involve individuals as rnuch as large numbers 

(" mass transfers"), and a transfer will be U forcible" if the measures adopted 

by the Occupying Power are such as in practice to Ieave the affected local 
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population no realistic alternative but te leave the territory. Even if such a 

movernent of the local inhabitants is not the pUTpase behind the 

construction of the wall Ït 15 nevertheless a clear consequence; and Article 

49 makes it c1ear that transfers of the local population are prohibited 

"regardless of their motive". The implications of the wall and IsraeI's 

related palides and practices for forced displacement and refugee 

movement are considered further below in section v (c) (iv). 

5.139 It shouId be recalled that the international conununity has consistently 

apposed Israel' 5 settlement and transier policies. In Resolution 446 (1979), 

the SecurÎty CouneE called, 

"once more upon Israel, as the occupying Power, ta 
abide scrupulously by the Geneva Convention ... , to 
rescind its previous measures and to desist from 
taking any action which would result in changing the 
legaI status and geographical nature and materially 
affecting the demegraphic composition of the Arab 
territories occupied sillce 1967, including Jerusalem, 
and, in particular; not to transfer parts of its cÎvilÎan 
own population into the occupied Arab territories." 

5 .140 In Resolution 465, adopted unanimously in 1980, the Seeurity Couneil 

'Determine[d] that aU measures taken by Israel to change the physical 

character, demographic composition, institutional structure or status of the 

Palestînian and other Arab territories occupied sinee 1967, induding 

Jerusalem, or any part thereof, [hadJ no legal vaIidity and that Israel' 5 

poliey and practices of settling parts of its population and new immigrants 

in these territories constitute a flagrant violation of the Fourth Geneva 

Convention ... ' It called for existîng settlements ta be dismantled, for 

construction of new settlements te cease, and for aIl States not ta provide 

Israel with any assistance to be used in connection with settlements. The 

basic legal position has been maintained throughrecent resolutio115. See SC 

res. 465 (1980), paras. 5, 6, 7, adopted on 1 March 1980; SC res. 904 (1994), 
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18 March 1994; SC res. 1322 (2000), 7 October 2000; SC res. 1397 (2002); see 

also, among many others, the following General Assembly resolutions: 

UNGA res. 3240 (XXIX), 29 Novernber 1974; UNGA res. 36/15, 28 October 

1981; UNGA res. 55/132,8 December 2000; UNGA res. 56/61, 10 December 

2001; UNGA res. 57/126, 11 December 2002; UNGA res. 58/98, 9 December 

2003. 

5.141 ln Resolution 2003/7, the UN Commission on Human Rights also 

expressed its grave conceTn, 

"At the continuing Israeli settlement actrvlbes, 
induding the iIIegal installation of settlers in the 
occupied territories and related activities, such as the 
expansion of settlements, the expropriation of land, 
the demolition of houses, the confiscation and 
destruction of property, the expulsion of PaIestinians 
and the construction of bypass roads, which change 
the physical character and demographic composition 
of the occupied territories, including East Jerusalem, 
and constitute a violation of the IFourth] Geneva 
Convention ... " E/CN.4/RES/2003/7, 15 April 2003, 
adopted by a recorded vote of 50-1-2. 

5.142 These resolutions by United Nations bodies, particularly the Security 

Councit cannot be ignored. This is clear from certain statements by the 

Court in Legal Consequences for States afthe Continued Presence afSouth Africa 

in Namibia (South West Aft1ca), (IC) Reports 1971). Faced with declarations 

by the Security Council that the situation before the Court was illegal, the 

Court said that 

"It would be an untenable interpretation to maintain 
that, once sueh a dedaration has been made by the 
Security Council under Article 24 of the Charter, on 
behalf of aU member States, those Members would be 
fTee to act in disregard of such illegality or even to 
recognize vioIations of Iaw resulting frorn it... IW]hen 
the Security Council adopts a decision under Article 
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25 in accordance with the Charter, it is for member 
States to comply with that decisioTI, including thos€ 
members of the Security Council which voted against 
it and those Members of the United Nations who are 
not membersof theCouncil. Ta hold othelWlse would 
be to deprive thls principal organ of its essential 
functions and powers under the Charter. 

"117. . .. A binding determination made by a 
competent organ of the United Nations to the effect 
that a situation ls illegaI cannot remain without 
consequence. Once the Court is faced with such a 
situation, it would be failing in the discharge of its 
judicial function if it did not declare that there ls an 
obligation, especially upon Members of the United 
Nations, to bring that situation to an end ... 

"118. South Africa, being responsible for having 
created and maintained a situation which the Court 
has found to have been validly decJared iIIegaJ, has 
the obligation to put an end to it ... " (at paras. 112, 117-
118). 

5.143 ln the face of repeated decJarations by competent organs of the United 

Nations that Israel' s seulement policies and practices are illegaL the 

construction of the waII by Israel in the occupied Palestinian territory 

including in and around East Jerusalem with the dear intent and effect of 

consolidatingand protecting those settlements is the very opposite of what 

Israel' s obligations require. 

(iii) The occupying State is notentitled in occupied territory to construct a wall which 

serves to establish, underpin or increase ils unlawful control over and de facto 

annexation of that territory or any part thereof 

5.144 Artic1e430fthe 1907 Hague Regulations Respecting the Lawsand Customs 

of War on Land of 1907 provides that the occupant, 'shall take all the 

measures in his power ta restore, and ensure, as far as possible, public 

order and safety, while respecting, unless absolutely prevented, the laws in force 
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annexation by the 'latter of the whale or part of the 
occupied territory." (Emphasis added) 

5.148 The ICRC Commentary recalls that, 'The legislative power of the occupant 

as the Power responsible for applyîng the Convention and the temporary 

holder of authority is limited to the matters set out ... ' (The ICRC 

Commentary, p. 336, emphasis added); and, in relation ta Article 70 of the 

Fourth Convention, that, 'The rule limiting the jurisdiction of the 

Occupying Power ta the period during whieh it is in actual occupation of 

the terrîtory is based on the fact that occupation is in principle of a 

temporary nature' (Ibid., p. 349). 

5.149 Immediately following the end of the 1967 hostilities, the Israeli 

government extended its laws ta occupied East Jerusalem, expanding the 

city' s 6.5 square kilometre land area ta include 71 square kilometres of 

expropriated Palestinian land. During the succeeding yeats, it has 

expropriated withaut compensation more than 60,ÛOO dunums of 

Palestinian land in occupied East Jerusalem and assigned it exc1usively to 

Jewish use. See UN Division for Palestinian Rights, 'The Status of 

Jerusalem', 97-24262 (1997), 22-3. 

5.150 The Occupying Power has aiso imposed its domestic legal regime in 

accupied jerusalem by an act of the Knesset in 1981, contrary ta Article 64 

of the Fourth Geneva Convention. In the other occupied zones, Israel 

selectively has replaced existing laws with its own domestic laws and 

military orders, including through the application of its municipallaw to 

Israeli citizens and Israeli institutions settling in the occupied territories. 

Practices of discrimination are addressed further below in section (iv). 

5.151 In considering the lawfuiness of the wall in tenns of the applicable 

international legal regime, it is necessary to have regard not only to its 

immediate physical characteristics and consequences, but aiso to the whole 
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administrative apparatus of control which accompanies the system' s 

practicai operation. The wall i5 notjust a physical construct Us principal 

features have been described above, induding a barrier with an average 

depth of 50-70 metres, a "dosed area" in the north west part of the West 

Bank, and a new, discriminatory system of residency status. Moreover, as 

its route and effects demonstrate, the wall 15 intended to complement the 

fragmentation of the Palestinian conununity f alread y continuousl y divided 

by illegal settlements and settler access roads. The wall, far from being a 

simple self-standing security measure, i5 thus to beunderstood asa regime 

serving Israeli policy towards the annexation of the West Bank or 

substantial parts thereof. 

5.152 At least tlüee distinct aspects of the construction and operation of the 

barrier system calI for consideration: (a) The construction of the barrier 

system requires the acquisition of a substantiaJ area of land by the Israeli 

military authorities; (b) the wall has certain irrunediate consequences for 

the inhabitants living and working in its vidnity; and (c) the wall has 

certain broader consequences affecting the whole of the West Barne The 

legal implications of the barrier system in respect of each of these three 

aspects are examined in the next following sections. 

(iv) The occupying State is not entitled in occupied teniwry to construct a wall which 

seriously and disproportionally impairs the enjoyment by the inhabitants of that 

te17itory of their human rights 
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(a) The protection due under international humanitarian law 

5.153 Article 42 of the Hague Regulations states that, HTerritory is considered 

occupied when it Is actuaIly placed under the authority of the hostile army. 

The occupation extends only to the territory where such authority has been 

established and can beexercÎsed." Article46 provides that, "Farnily honour 

and rights, the lives of persons, and private property, as weIl as religious 

convictions and practice, must be respected". 

5 .154 Under the Fourth Geneva Convention, the Occupying Power has specifie 

responsibilities towards the population under its control. Article 27 

provides: 

HProtected persons are entitled, in aIl cITcumstances, 
to respect for their persons, their honour, their family 
rights, their religious convictions and practices, and 
their manners and customs. They shalI at aIl limes be 
humanely treated, and shall be protected especially 
against aIl acts of violence or threats thereof and 
against insults and public curiosity. 

Women shall be especially protected against any 
attack on their honour, in particular against rape, 
enforced prostitution, or any formof indecent assault. 

Without prejudice to the provisions relating to their 
state ofhealth, age and sex, alI protected persons shaH 
be treated with the same consideration by the Party to 
the conflict in whose power they are, without any 
adverse distinction based, in particular, on race, 
religion or political opinion. 

However, the Parties to the conflict rnay take such 
measures of control and security in regard to· 
protected persons as may be necessary as a result of 
the war." 
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5.155 ln the view of the International Cornnùttee of the Red Cross, Article 27 "is 

the basis of the Convention, proclaiming as it does the principles on which 

the whole of 'Geneva law' is based" (The ICRC Commentary, pp. 199-200). 

5.156 The right of respect for the person includes, in particular, the right to 

physical, moral and intellectual integrity. W11ile the right to liberty and to 

move about freely can be subject to limitation in wartirne, "that in no wise 

means that it ls suspended in a general manner... the regulations 

concerning occupation ... are based on the idea of the persan freedom of 

civiliansremaining in general unimpaired" (The ICRC Commentary, p. 202). 

5.157 As Article 27 paragraph 3 states, aIl protected persons are to receive the 

same standard of rreatment and shalI not be the subject of adverse 

discrimination. 1110ugh the Occupying Power may have a measure of 

discretion in taking security measures, "What is essential is that the 

measures of constraint they adoptshould notaffect the fundamentaI rights 

of the persons concerned ... IT1hese rights must be respected even when 

measures of constraint are justified" (The lCRC Commentary, pp. 206-7). 

5.158 Article 29 of the Fourth Geneva Convention underlines the responsibility 

of the State: 

I/The Party to the conflict in whose hands protected 
persons may ber is responsible for the treatment 
aeeorded to them by its agents, irrespective of any 
individuaI responsibility which may be incurred." 

5 .159 As the ICRC Commentmy concludes, compensation for damage resulting 

from the unlawfuI act is undoubtedIy implied. Moreover, the term "agent" 

is sufficiently broad ta include everyone in the service of a Contracting 

Party, such as U civil servants, members of the armed forces, rnembers of 

para-rnilitary police organizations, etc" (The ICRC Commentmy, pp. 210-

11). 
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5.164 Under Article 33 of the Fourth Geneva Convention, liNo protected person 

may be punished for an offenee he or she has not personally committed. 

Collective penalties and likewise aU measures of intimidation or of 

terrorism are prohibited." The ICRC Commentary points out that the 

prohibition does not refer to punishments under penallaw and according 

to due process, but to "penalties of any kind infIicted on persons or entire 

groups of persons, in defiance of the most elementary principles of 

humanity, for acts that these persons have not cornmitted" (The ICRC 

Commentary, p. 225). 

5.165 With respect to the prohibition of "measures of intimidation or of 

terrorism" f the ICRC Commentary recalls that in past conflicts, 

"the infliction of collective penalties has been 
intended to forestall breaches of the law rather than to 
repress them; in resorting to intimidatory measures to 
terrorise the population, the belligerents hoped to 
prevent hostile acts. Far from achieving the desired 
effect however, such practices, by reason of their 
excessive severity and cruelty, kept alive and 
strengthened the spirit of resistance. They strike at 
guilty and iImocent alike. They are opposed to aIl 
prindples based on humanity and justice and it is for 
that reason that the prohibition of collective penalties 
isfollowed forrnaIly by the prohibition of all measures 
of intimidation or terrorism with regard to protected 
persons, wherever they may be ... " (The ICRC 
Comment an j, pp. 225-6) 

5.166 In 50 far as it may be contended that the construction of the wall is a 

response to unlawful activities which prejudice the interests of Israel and 

that the unfortunate consequences of that response must rest with the 

inhabitants affected, Article 50 of the Hague Regulations nonetheless 

provides that, 
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"No general penalty, pecuniary Of otherwise, shan be 
inflicted upon the population on accountof the acts of 
individua!s for which they cannot be regarded as 
jointly or severally responsible". 

5 .167 Article 147 of the Fourth Geneva Convention prohibits wilfully causing 

great suffering or serious in jury to body or health of protected persons, 

which it classifies as "grave breach". Article 8(2)(a)(iii) of the Statute of the 

International Criminal Court similarly characterises the act of "willully 

causing great suffering or serÎous in jury to body or health" of protected 

persons in occupied territory as-a war crime. 

5.168 Article 75 of AdditionaI Protocol l, which 15 entitled "FundamentaI 

Guarantees" and is generally considered to represent customary 

internationallaw, reads as follows, sa far as relevant to the present request 

for an Advisory Opinion: 

"1. In sa far as they areaffected by a situation referred 
to in Article lof this Protocol, persons who are in the 
power of a Party to the conflict and who do not 
benefit from more favourable treahnent under the 
Conventions or under this Protocol shaIl be treated 
humanel y in aIl circumstances and shaH enjoy, as a 
minimum, the protection provided by this Article 
without any adverse distinction based upon race, 
colour, sex, language, religion or belief, political or 
other opinion, national or social origin, wealth, birth 
or other status, or on any other sirnilar criteria. Each 
Party shall respect the person, honour, convictions 
and reIigious practices of aIl such persons. 

2. The folIowing acts are and shaIl remain prohibited 
at any time and in any place whatsoever, whether 
committed by civiIian or by military agents: 

(a) violence to the life, health, or physical or mental 
weIl-being of persons, in particular: 

(i) murder; 
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(ii) torture of aIl kinds, whether physical or mental; 

(iii) corporal punislunent; and 

(iv) mutilation; 

(b) outrages upon personal dignity, in particular 
hurniliating and degrading treabnent, enforced 
prostitution and any farm or indecent assault; 

(c) the taking of hostages; 

(cl) collective punisrunents; and 

(e) threats to commit any of the foregoing acts." 

5 .169 The ICRC Commentarynotes that the prohibition on collective punishrnents 

was added by the Conference, as it was afraid that collective punishments 

might be inflicted by processes other than proper judicial procedures and 

that in that case they would not be covered by other paragraphs of Article 

75. It notes further that the concept of coIlective punishment must be 

understood in the broadest sense: "it cavers not oruy legal sentences but 

sanctions and harassment of any sort, administrative, by police action or 

otherwise" (The ICRC Commentary, paras. 3054, 3055). 

(b) The protection due under international human rights Law 

5.170 The applicability of the Fourth Geneva Convention, and the corresponding 

obligations of the Occupying Power, arise by reason of the fact of 

occupation (Article 2) and the tact ofbeing in occupied territory under the 

control and thus in the power or 'hands' of the Occupying Power (Article 

4; The ICRC Commentary, p. 47). 

5.171 The fact of effective control îs relevant aiso ta the responsibility of Israel for 

violations of the human rights obligations by which it i5 bound, by reason 

of bath customary international law and conventions. 
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5.172 The principal general legaJ instruments in this context are the 1948 

Universal Declaration of Human Rights, the 1966 International Covenant 

on Civil and PoIiticaI Rights, and the 1966 International Covenant on 

Economie, Social and Cultural Rights. In addition,certain instruments deaI 

with specifie aspects of human rights, such as the 1966 Convention on the 

Elimination of AlI Forms of Racial Discrimination, the 1979 Convention on 

the Elimination of AIl FonTIS of Discrimination against Wornen, the 1984 

Convention Against Torture and Other Cruet Inhuman or Degrading 

Treatrnent or Punishment, and the 1989 Convention on the Rights of the 

Child. AIl of these instruments, except the Universal Declaration, are 

'treaties', to which Israel is in fact party and in respect of whlch it has 

entered no reservations relevant to the present issues. 

5.173 Jordan is aIso party to the same body of treaties and has a manifest legal 

interest in their effective implernentation by Israel. 

5.174 TI1e continuing applicability of the 1966 International Covenant on Civil 

and PoIitical Rights (ICCPR66) incircumstances of military occupation and 

military rule has been recognized by the Court: 

"The Court observes that the protection of the 
International Covenant of Civil and Political Rights 
does not cease in times of war, except by operation of 
Article 4 of the Covenant whereby certain provisions 
may be derogated from in a time of national 
emergency." Legality of the 17lrent of Use of Nuclear 
Weapons, Advisory Opùùon, ICj Reports, 1996, 226, 
240, para. 25. 

5 .175 TI1e Human Rights Committee, in its Concluding Observations on the 

periodic report submitted by Israel under the Covenant in 1998, observed 

similarly: 
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5.177 As îndîcated above, Israel IS party to international conventions protecting 

human rights. The following list of relevant provisions ls necessarily 

illustrative, rather than exhaustive, by reason of the obvious difficulties in 

obtaining information on the scope and impact of the wall. The selection 

below îs nonetheless drawn up in the light of publîshed reports and 

projections. 

5.178 In its November 2003 analysis of the actual and likely impact of the wall, 

based On information published by the Israeli Governrnent, the UN Office 

for the Coordination of Humanitarian Affarrs noted that oruy Il per cent 

of the wall' s length runs along the Green Line, and that its planned path 

inc1udes deep cuts (up ta 22 kms) into the West Bank. Approximately 

210,000 acres, or 14.5 per cent, of West Bank land excluding East Jerusalem 

will lie between the walI and the Green Une. This land, sorne of the most 

fertile in the West Bank, IS currently the home for more than 274,000 

Palestinians living in 122 villages and towns. They will either live in c10sed 

areas between the wall and the Green Une, or in enclaves totally 

surrounded by the waIl. Also between the walI and the Green Une wîlI lie 

54 Israeli settlementscontainingapproximately 142,000 Israeli settlers (36% 

of the West Bank setUer population). See OCHA, 'New Wall Projections', 

OPT,9 November 2003; also UNRW A, Reports on the West Bank Barrier, 

'T own Profile: Impact of the ]erusalem Barrier', ]anuary 2004 

5.179 More than 400,000 other PaIestinians living to the East of the wall will have 

to cross it to get to fanns, jobs and services; those in enclaves or closed 

areas will have to cross the wall to access markets, school5 and hospitals, 

or to maintain famil y links. The Secretary-General' s Report of 24 N ovember 

2003 noted that sa far the wall, "has separated 30 localities from health 

services, 22 from school5, 8 from primary water sources and 3 from 

electricity networks" (para. 23). The town of Qalqiliya is totally 

surrounded, with the only exit and entry point controIled by an Israeli 
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military checkpoint, thus isolating it frorn almost aIl its agriculruralland 

and separating surrounding villages from its markets and services (Ipara. 

24). In aCHAr s estimation, therefore, sorne 680,000 Palestinians, or 30% of 

the population in the West Bank, will be directly harmed by the walL 

Non-discrimination 

5.180 The 1966 International Convention for the Elimination of AlI Forms of 

Racial Discrimination was ratified by Israel on 2 February 1979, without 

reservation relevant to this request for an Advisory Opinion. It provides as 

follows: 

"Article 1 

1. In this Convention, the term 'racial discrimination' 
shaH rnean any distinction, exclusion, restriction or 
preference based on race, col OUT, descent, or national 
or ethnie origin which has the purpose or effect of 
nuIlifying or impairing the recognition, enjoyment or 
exercise, on an equal footing, of human rights and 
fundamental freedoms in the political, economic, 
social, cultural or any other field of public Iife. 

2. This Convention shaH not apply to distinctions, 
exclusions, restrictions or preferences made by aState 
Party to this Convention be.tween·citizens and non­
citizens. 

"Article 3 

States Parties particularl y condemn racial segregation 
and apartheid and undertake to prevent, prohibit and 
eradicate all practices of this nature in terri tories 
under their jurisdîction ... 

"Article 5 

In compliance with the fundamental obligations laid 
down in ArticIe 2 of this Convention, States Parties 
undertake to prohibit and to elîmînate raclaI 
discrimination in aIl its forms and to guarantee the 
right of everyone, without distinction as to race, 
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col OUI,. or national or ethnie origin,. to equality before 
the law, notably in the enfoyment of the following 
rights ... " 

5 .181 The 1966 International Covenant on Civil and PoIîtical Rights was ratified 

by Israel on 3 January 1992, without reservation relevant ta these 

proceedings. It provides as follows: 

"Article 2 

1. Each State Party to the present Covenant 
undertakes ta respect and ta ensure ta aIl individuals 
within its territory and subject to its jurisdiction the 
rights recognized in the present Covenant, without 
distinction of any kind, such as race, colour, sex, 
language, religion, politieal or other opinion, national 
or social origin, property, birth or other status. 

"Article 16 

Everyone shaH have the rÎght to recognition 
everyw here as a persan before the law. 

"Article 26 

AlI persons are equal before the law and are entîtled 
without any discrimination to the equal protection of 
the Iaw. In this respect, the law shall prohibit any 
discrimination and guarantee to aIl persons equal and 
effective protection againsr discrimination on any 
ground such as race, COIOUf, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status." 

5 .182 The 1966 International Covenant on Economie, Social and Cultural Rights 

was ratified by Israel on 3 January 1992, without reservation relevant to 

these proceedings. It provides as foHows: 
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"Article 2 

2. The States Parties to the present Covenant 
undertake to guarantee that the rights enunciated in 
the present Covenant will be exercised without 
discrimination of any kind as to race, coIour, sex, 
language, religion, political or other opinion, national 
or social origin, property, birth or other status ... " 

5 .183 The 1989 Convention on the Rights of the Child was ratified by Israel on 2 

November 1991, without reservation relevant to these proceedings. It 

provides as follows: 

"Article 2 

1. States Parties shan respect and ensure the rights set 
forth in the present Convention to each child within 
their jurisdiction without discrimination of any kind, 
irrespective of the child' s or rus or her parent' s or 
Iegal guardian' s race, colou!, sex, language, religion, 
poIitical or other opinion, national, etlmic or social 
origin, property, disability, birth or other status. 

2. States Parties shan take aII appropriate rneasures to 
ensure that the child is protected against aH forms of 
discrimination or punishment on the basis of the 
status, activities, expressed opinions, or beliefs of the 
child' s parents, legal guardians, or family members." 

5 .184 The discrimination against Palestinian residents of walled off areas IS 

deseribed below. In addition, the Economie and Social Commission for 

Western Asia considers that patterns of Israeli rnilitary and seUler land use 

coincide with "severe discrimination" against Palestinians in aecess to 

water throughout the Occupied Palestinian Territory. See Economie and 

Social Council, 'Report prepared by the Economie and Social Commission 

for Western Asia on the economic and social repercussions of the Israeli 

occupation on the living conditions of the Palestinian people in the 
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occupied Palestinian territory, including Jerusalem, and of the hab 

population in the occupied Syrian Golan', UN doc. Aj58j75-Ej2003j21, 

12 June 2003, para. 39. 

Proportionality 

5.185 Article 4 of the International Covenant on Civil and PoliticaI Rights reads 

as follows: 

"Article 4 

1. In time of public emergency which threatens the 
Iife of the nation and the existence of which i5 
officially proclaimed, the States Parties ta the present 
Covenant may take measures derogating from their 
obligations under the present Covenant to the extent 
strÎctly requÎred by the exigencies of the situation, 
provided that such IDeasures are not inconsÎstent with 
their other obligations under international Iaw and do 
not involve discrimination solely on the ground of 
race, colour, sex, language, religion or social origin. 

2. No derogation from Articles 6, 7, 8 (paragraphs 1 
and 2), 11, 15, 16 and 18 rnay be made under this 
provision. 

3. Any State Party to the present Covenant availing 
itself of the right of derogation shall immediately 
inform the other States Parties ta the present 
Covenant, through the intermediary of the Secretary­
General of the United Nations, of the provisions from 
which it has derogated and of the reasons by wmch it 
was actuated. A further communication shaH be 
made, through the same intermediary, on the date on 
which it terminates such derogation." 

5 .186 Article 4 of the International Covenant on Economic, Social and Cultural 

Rights reads as follows: 
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"Article 4 

The States Parties to the present Covenant recognize 
that, in the enjoyment of those rights provided by the 
State in conformity with the present Covenant, the 
State rnay subject such rights only to such limitations 
as are determined by Iaw oruy in 50 far as this may be 
compatible with the nature of these rights and soleIy 
for the purpose of promoting the general welfare in a 
democratic society." 

5.187 The rule of proportionality 15 a150 Inherent in the provisions of 

international humanitarian law, induding the principle of distinction 

betweencombatants and non-combatants, and the notion that thechoice of 

means lS TIot unIimited. Article 57(3) of Additional Protocol l provides an 

illustration of the Iule in context: 

//When a choice lS possible between several military 
objectives for obtaining a similar military advantage, 
the objective to be seleded shaIl be that the attack on 
which may be expected to cause the least danger to 
civilian lives and to civilian objects." 

5 .188 In addition, Article 57(2)(a) requires that thosewho plan or decide upon an 

attack shall "take aIl feasible precautions" in the choice of means and 

methods of atlack with a view to avolding and in any event minimizing 

clvilian casualties. 

5.189 In international human rights law, as shown by the extracts from applicable 

conventionsabove, the equivalent principle requires thatrestrictions on the 

exercise of hurnan rights be in accordance with the law and necessary in a 

democratic society. In tirne of emergency, measures of derogation must be 

"strictIy required" by the situation, not incompatible with a State's other 

obligations under international law, and non-discriminatory. 
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5.190 Alternatives to the wall wruch would result in effective protection against 

terrorÎst attack while minimizing the violation of human Iights and 

international humanitarian law, do not appear to have been considered. 

Similar lack of consideration appears to have gov€rned the choice of route. 

See B'tselem, 'Behind the Barrier: Human Rights Violations as a Result of 

Israers Separation Barrier', jerusalem, March 2003 pp. 26-7,29-30. 

Freedorn of movernent and the right not to be displaced 

5.191 Article 12 of the International Covenant on Civil and Political Rights 

provides: 

"Article ]2 

1. Everyone lawfuUy within the territory of aState 
shall, within that territory, have the Iight to liberty of 
movement and freedom to choose his residence. 

2. Everyone sha1l be free to leave any country, 
including bis own. 

3. The above-mentioned rights shall not be subject to 
any restrictions except those which are provided by 
law, are necessary to protect national security, public 
order (ordre public), public health or morals or the 
rights and freedoms of others, and are consistent with 
the other rights recognized in the present Covenant. 

4. No one shall be arbitraril y deprived of the right to 
enter bis own country.n 

5.192 50 far as this right is expressed in terms of the 'State' and the Palestinian 

terri tories remain under the occupation of Israel, it is nonetheless submitted 

the fundamental principle of freedom of movement is applicable, 

particularly given the necessary nexuS between exercise of this right and 

the realisation of other protected rights . 
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5.193 The Israeli Government has 50 far given little or no information about 

future 'access gates' (Secretary-General's Report, para. 27; Humanitarian 

Mission Report, Update No. l, para. 6). With respect ta existing gates, 

"erratic operating hours and arbitrary procedures" have been reported: 

Humarutarian MissÎon Report, Update No. 3, paras. 12, 18-29 . 

5.194 On the other hand, the Israeli Defenee Forces issued military orders on 2 

October 2003 requiring residents in the currently exîsting 1 closed zone' În 

Jenin, Qalqiliya and Tulkarm districts to apply for permits to carry on 

living there. At the sarne time, the-IDF opened the area ta alien settlement, 

by excusing from the permit regime Israeli citizens, Israeli residents, and 

persans entitled to emigrate ta Israel under the Law of Return. See Israeli 

Defenee Forces, Order concerning Security Directives (Judea and Samarîa) 

(Nurnber 378),1970 Declaration concerning the Closure of Area Number 

s/2/03 (Searn Area). On' closed rnilitary areas', see Humanitarian Mission 

Report, para. 16; Humanitarian Mission Report, Update No. 3, paras. 45-9. 

5.195 Restrictions on freedom of movement are not oilly imposed for securîty 

reasons, but as collective punishrnent; where permits are required, the 

process "entaiIs repeated harassment of the residents and is based on 

arbitrary criteria". See B'tselem, 'Behind the Barrier: Human Rights 

violations asa ResultofIsraeI' sSeparation Barrier', Jerusalem, March 2003, 

pp. 13, 14. 

5.196 Concern has been expressed that families eut off from livelihood and 

services may have to rnigrate east to the West Bank (and possibly beyond, 

to other States). See Hurnanitarian Mission Report, paras. 8,·28; Annex II, 

paras. II-21-IL22; Humanitarian MissÎon Report, Update No. 1, paras. 26-44, 

'Impact of the Barrier on PopuIation Migration'. See a1so the Dugard 

Report: HThe wall will therefore create a new generation of refugees or 

internally displaced persons" (para. 10) . 

--------- - --, -- - ---
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5 .197 As the Office for the Coordination of Humanitarian Affairs has put it, "If 

the rnilitary orders that restrict entry into the closed areas between the 

Green Une and the wall are applied to the new parts of the wall then many 

thousands of Palestinians are likely to be forced frorn their homes and 

land"; United Nations, Office for the Coordination of Humanitarian 

Assistance, OPT, 'New Wall Projections', 9 November 2003, p. 3. 

5.198 The right ta freedom of movement, however, entails also the right not to be 

displaced, not to become a refugee. See Article 13, 1948 UniversaI 

Declaration of Human Rights: 

"1. Everyone has the right to freedom of movement 
and residence within the bord ers of each State. 

2. Everyone has the right to leave any country, 
including rus OWl1, and ta return to his country." 

5.199 Although "Everyone has the right to seek and to enjoy in other countries 

asylum frorn persecution" (Article 14(1), 1948 Universal Declaration of 

Human Rights), none should be compelled to do 50 . 

5.200 In 1997, a setofGuiding Principles on InternaI Displacementwere inc1uded 

in the 'Report of the Representative of the Secretary-General, MT. Francis 

M. Deng,. submitted to the United Nations Commission on Human Rights, 

pursuant to Commission resolution 1997/39, Addendum': UN doc . 

EjCN.4j1998j53j Add.2. They havesince beennoted by the Commission, 

referred to on several occasions by the General Assembly, and have been 

widely distributed by United Nations agencies, including the Office of the 

Coordinator for Humanitarian Affairs. AlthoughnotformaIly binding, they 

draw on the existing body of international humanitarian law and 

international human rights law. Principles 5 and 6 deal with protection 

against displacement: 
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"Principle 5 

AlI authorities and international actars shaH respect 
and ensure respect for their obligations under 
international law, înc1uding human Tights and 
humanitarian law, in alI circumstances, 50 as to 
prevent and avoid conditions that ffiight Iead to 
displacement of persons. 

"Principle 6 

1. Every human being shall have the Tight to be 
protected against beÎng arbih-arily displaced from his 
or her home or place of habituaI resÎdence . 

2. The prohibition of arbitrary displacement includes 
displacement: 

(a) When it is based on policies of apartheid, Ilethnic 

deansingll or similar practices aimed at/or resulting 
in altering the ethnie, religious or racial composition 
of the affected population; 

(b) In situations of armed conflict, unless the security 
of the civilians involved or Imperative military 
reasons 50 demand; 

(c) ln cases of large-scale develapment projects, which 
are not justîfied by compelling and overrîding public 
interests; 

(d) In cases of disasters, unless the safety and health 
of those affected requires their evacuation; and 

(e) When it tS used as a collective punishment. 

3. Displacement shall last no longer than required by 
the circumstances." 

That the right ta seek asylum is "protected" does not imply any freedom 

or discretion on the part of the State in effective control of territory, either 

ta expel or displace the local inhabitants, or ta create conditions on the 

ground which are foreseeably likely ta result in internaI or externaI forced 

migration. The Hright ta remain" 15 thus consequentlal upon the suffident 

and effective protection of the human rights of those within the territory 
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and! or subject to the jurisdiction of the de jure sovereign or de facto power. 

See Article 2(1),1966 International Covenant on Civil and Political Rights: 

"Bach State Party to the present Covenant undertakes 
to respect and to ensure to alI individuals within its 
territory and subject to its jurisdiction the rights 
recognized in the present Covenant, without 
distinction of any kind, such as race, coIour, sex, 
language, religion, political orother opinion, national 
or social origin, property f birth or other status." 

5 .202 The poHey and practice of dispIacement resulting frorn the construction of 

the waIl, considered in historical context and in the light of consistent 

patterns of expropriation, destruction of agricultural land, orchards and 

olive groves, designateofPalestinian Iand as" state land" T refusaI of retum 

of refugees, promotion of and assistance to non-indigenous settlers, alIow 

an inference of permanent fordbIe transfers attributable to Israel. Such 

transfers are contrary to any exception permitted under the Fourth Geneva 

Convention. 

5.203 Moreover, deportation and transfer ineur individual criminal responsibility 

in international law. Under its Statute adopted by the Seeurity Council in 

SC resolution 827 (1993) of 25 May 1993 (amended by UNSC resolution 

1166 (1998) of 13 May 1998), the International Tribunal for Former 

Yugoslavia has "the power to prosecute persons responsible for serious 

violations of international humanitarian Iaw committed in the territory of 

the former Yugoslavia since 1991". Article 5 provides for the prosecution 

of crimes against hurnanity, as foIIows: 

"The International Tribunal shaH have the power to 
prosecute persons responsible for the following crimes 
w hen committed in arrned conflict, w hether 
international or internaI in character, and directed 
against any dvilian population: 

(a) murder; 
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(b) extermination; 

(c) enslavement; 

(d) deportation; 

_ (e) imprisorunent; 

(f) torture; 

(g) rape; 

(h) persecutions on poIiticaI, racial and reHgious 
grounds; 

(i) other inhumane acts." 

5 .204 In its Judgment of 17 September 2003, the AppeaIs Chamber in Prosecutor 

v. Milorad Krnojelac said: 

"218. The AppeaIs Chamber holds that acts of 
forcible displacement underlying the crime of 
persecution punlshable under Article 5(h) of the 
Statute are not limited to dîsplacements across a 
national border. The prohibition against forcible 
displacements aîms at safeguarding the right and 
aspiration of individuals to live in their commuruties 
and homes without outside Interference. The forced 
characterof dispIacernent and the forced uprooting of 
the inhabitants of a terrîtory entaIT the crirninaI 
responsibility of the perpetrator, not the destination to 
which these inhabitants are sent..." 

5 .205 The Appeals Chamber took account of Article 49 of the Fourth Geneva 

Convention, ArticIe850f Additional Protocoll and Article 17 of Additional 

Protocol II, and found that "the Geneva Conventions and their Additional 

Protocols prohibit forced movement within the context of both internaI and 

international armed conflicts" (para. 220). 

"221. . .. The Security Council was ... particularly 
concerned about acts of ethnic cleansing and wished 
to confer jurisdiction on the Tribunal to judge such 
crimes, regardless of whether they had been 
cornrnitted in an internaI or an international armed 
conflict. Forcible displacements, taken separately or 
cumulatively, can constitute a crime of persecution of 
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equal gravit y to other crimes listed in Article 5 of the 
Statute. This analysis i5 alsa supported by recent state 
practice, as reflected in the Rome Statute, which 
provides that dis placements bath within a state and 
across national borders can constitute a crime against 
humanity and a war crime." 

5 .206 The Appeals Chamber thereupon eoncluded that, 

1/222. . .. displacements within a state or across a 
national border, for reasons not pennitted under 
international law, are crîmes punishable under 
customary international law, and these acts, if 
committed with the requisite discrimina tory intent, 
constitute the crime of persecution under Article 5(h) 
of the Statute ... 

"223. . .. at the time of the conflict in the former 
Yugoslavia, [that is, during the early 19905] 
displacements both within a state and across a 
national border were crimes under customary 
internationallaw." 

5 .207 The constituent elements of the cnme of forced displacement were 

considered further by Trial Chamber 1 in Simic et al. IT-95-9 "Bosanski 

Samac", J udgment of 17 Oetober 2003. The Court found that" displacement 

of persons is only illegal where it is forced, i.e. not voluntary" (para. 125). 

However, it continued 

"125 .... The tenn '[orced' lS not Iimited to physical 
force; it may a1so include the 'threat of force or 
coerdon, such as that caused by fear of violence, 
duress, detentiol1, psychological oppression or abuse 
of power against such person or persons or another 
person, or by taking advantage of a coerdve 
envîronment'. The essential element is that the 
displacement be involuntary in nature,. that 'the 
relevant persons had no real choice'. In other words, 
a civilian is involuntarily displaced if he is 'not faced 
with a genuine choice as to whether to leave or to 
remain in the area' ... 



• • • • • • • • • 

• • • • • • • • • • • • 

119 

"126. The Trial Chamber is of the view that in 
assessing whether the displacement of a person was 
voluntary or not, it should look beyond formalîties to 
aIl the circumstances surrounding the person' s 
displacement; to ascertain thàt. person' s genuine 
Întention ... A lack of-genuine choice may be înferred 
frorn, inter alia, threatening and inti:m1dating acts that 
are calculated to deprive the civiIian population of 
-exercising its free wilt such as the shelling of civilian 
objects, the burning of civilian property, and the 
commission of - or the threat te commit - other crimes 
'ca1culated ta terrify the population and make them 
flee the area with no hope of retum' ... 

"130. . .. [l1he Trial Chamber notes that among the 
legal values protected by deportation and forcible 
transfer are the right of the victim to stay in his or her 
home and community and the right not to be 
deprived of his or her property by being forcibly 
dispIaced to another location. Therefore, the Trial 
Chamber finds that the location to whîch the victim IS 
forcibI y displaced is sufficientI y distant if the victÎm i5 
prevented from effectiveIy exercising these right5." 
(Citations omitted) 

5 .208 In 5lakic, the Trial Chamber also rejected the argument that illegal 

deportation or transfer required relnoval to a particular destination: 

"677. The protected interests behînd the prohibition 
of deportation are the right and expectation of 
individuals to be able to remain in their homes and 
communitie5 without interference by an aggressor, 
whether from the same or another State. The Trial 
Chamber is therefore of the view that it i5 the actus 
reus of forcibly removing, essentially uprooting, 
individuals from the territory and the environment in 
which they have been lawfully present, in many cases 
for decades and generatioflS, whichis the rationale for 
imposing criminal responsibility and not the 
destination resulting from such a removal ... 

1/681. . .. Any forced displacement of population 
involves "abandorung one's home, losing property 
and being displaced under duress to another 
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location," In essence, the prohibition against 
deportation serves to provide civilians with a legal 
safeguard against forcible removals in time of armed 
conflict and the uprooting and destruction of 
communities by -an aggressor or occupant of the 
territory in which they reside .. ," Prosecutor v, Milomir 
Stakic, Case No. IT-97-24-T, Trial Chamber Il, 31 july 
2003. 

5.209 In the words of the Trial Chamber in Simic, both deportation and forcible 

transfer are closely linked 10 the concept of' ethnic c1eansing' (para. 133), 

a crime undercustomary internationallaw, theeffectsof wruch theSecurity 

Council hasalsocondemned. See, forexample, SC/Res/S19 (1993), 16 April 

1993, para. 5, in which the Security Council, " Reaffirms that any taking or 

acquisition of territory by threat or use of force, including through the 

practice of 1 ethnie c1eansing', i5 unlawful and unacceptable; and para. 7, in 

which it "Reaffirms its condemnation of all violations of international 

hurnanitarian Iaw, in particular the practice of 1 etlmic c1eansingT and 

reaffirms that those who conunit or order the commission of such acts shall 

be held individualIy responsibie in respect of sueh acts ... " 

The righl 10 food .. 

5.210 Article 11 of the International Covenant on Economie, Social and Cultural 

Righls provides: 

"Articœ 11 

1. The States Parties to the present Covenant 
recognize the right of everyone to an adequate 
standard of living for himself and rus famil y 1 

includingadequate food, clothing and housîng, and to 
the continuous improvement of living conditions. The 
States Parties will take appropriate steps to ensure the 
realization of this right, recognizing to this effect the 
essential importance of înternational co-operation 
based on free consent..." 
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5 .214 The righl 10 food is violaled (1) by Ihe level of restrictions on freedom of 

movement; in addition, the inability to feed their families is leading to a 

1055 of humaJi. dignity for Palestinians, olten heighlened by bullying and 

humiliation al checkpoints: 'The RighI 10 Food', paras. 11;42-43; see also 

the Dugard Report: " AccQunts of rudeness, humîliation and brutality at 

checkpoints are legion" (para. 17); internaI checkpoints "do not protect 

settlements which are already weIl protected by the IDF. Instead, internai 

checkpoints restrict intef!lal trade within the OPT and restrict the entîre 

population from travelling fram village_ta village or town to tOWl1. They 

must therefore be seen as a farm of collectiye punishment" (para. 19). (2) 

By the expropriation and confiscation of "vast swathes" agriculturalland 

and waler sources: 'The Right 10 Food', paras. 16, 44-48); and (3) by 

restrictions on the provisionofhumanîtarianaid ('The Right to Food', para. 

20). 

5 .215 Although the Occupying Power may take measures necessary for its own 

security, they must be absolutelynecessary, proportional, and not prevent 

the Occupying Power from fulfilling its obligations. The construction of the 

waIl in no way relieves the Occupyîng Power ?f its responsibilities. 

Livelihood 

5 .216 Article 6 of the International Covenant on Economic, Social and Cultural 

Rights provides: 

"Article 6 

1. The States Parties to the present Covenant 
recognize the right to work; whîch indudes the right 
of everyone to the opporhmity to gain hls living by 
work which he freely choosesor accepts, and will take 
approprîate steps to safeguard this right ... " 





• • • • • • • • • • • • • • • • • • • • • • • 

124 

5 .221 Article 17 provides: 

"Article 17 

1. No one shall be subjecled to arbitrary or unIawful 
interference with bis privacy, family, home or 
correspondence, nor to unIawful attacks on his 
honour and reputation. 

2. Everyone has the right to the protection of the Iaw 
against such înterference or attacks." 

5.222 In relation to the impact of the construction of the waIl in Jerusalem, the 

Second Update to the Humanitarian Mission Report noted: 

"Existing sections of the Jerusalem area separation 
barrier and the land that has been requisitioned for its 
construction are located across the Green Line, and in 
sorne places, outside Israel's Jerusalem municipal 
boundary. As a consequence, Palestinian families and 
communîties wîll be separated from each other - at 
times affecting members of the same village and/ or 
family. The barder will separate children from their 
schools, women from modern obstetrîc facîlities,. 
workers from their places of employment and 
communities from their cemeteries. A degree of 
population displacement appears to have occurred 
already as a result of barrier construction.'" 
Humanitarian Mission Report, Update 2,. 30 
September 2003, para. 8; as was noted in the Third 
Update, "Permits are not issued for social purposes"': 
Humanitarian Mission Report, Update 3,. 30 
Novernber 2003, para. 37. 

Health and medical services 

5.223 Article 12 of the International Covenant on Economie, Social and Cultural 

Righls reads: 
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"Article 12 

1. The States Parties to the present Covenant 
recognize the right of everyone to the enjoyment of 
the highest attainable standard of physical and mental 
health ... " 

5 .224 Article 24 of the Convention on the Rights of the Child provides; 

"ATticle 24 

1. States Parties recognize the right of the child to the 
enjoyment of the highestattainable standard of health 
and to facilities for the treatment of iIlness and 
rehabilitation of health. States Parties shall strive to 
ensure that no child is deprived of his or her right of 
access to such heaIth care services ... " 

5 .225 In the view of the Economie and Sodal Commission for Western Asia, 

closures and curfews have resulted in Palestinian heaIth facilities operating 

at only 30 percent capacity, and that on most days 75 percent of UNRW A 

health services personneI "carmot reach the!r workpIace": Economie and 

Social CoundI, 'Report prepared by the Economie and Social Commission 

for Western Asia on the economic and social repercussions of the Israeli 

occupation on the living conditions of the Palestinian people in the 

occupied Palestinian terrÎtory, including Jerusalem, and of the Arab 

population in the occupied Syrian Golan', UN doc. Aj58j75-Ej2003j21, 

12 June 2003, paras. 48, 49. 

Education 

5.226 Article 13 of the International Covenant on Economic, Social and Cultural 

Rights reads; 
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"Article 13 

1. The States Parties to the present Covenant 
recognize the right of everyone to education. They 
agree that education shall be directed to the full 
developrnent of the human personality and the sense 
of its dignity, and shall strengthen the respect for 
human rights and fundamental freedoms. They 
further agree that education shan enable a11 persans ta 
participate effectively in a free society, promote 
understanding, to!erance and friendship amang alI 
nations and a11 racial; ethnie or religious groups, and 
further the activîties of the United Nations for the 
maintenance of peace ... " 

5 .227 In its January 2004 Report on the impact of the Jerusalem barrier, the UN 

Relief and Works Agency anticipates "major problems of access of pupils 

and teachers" ta bath UNRW A and PA schools, and /la strong deterioration 

in the possibility to attend courses at AI-Quds and Bir Zeit Universities": 

UNRWA, Reports on the West Bank Barrier, 'Town Profile: Impact of the 

JerusaIem Barrier', January 2004 

Self-determination 

5 .228 Article 1 of each of the International Covenants on Civil and Political 

Rights, and on Economie, Social and Cultural Rights recognize the right of 

self-determination in the following terms: 

"1. AlI peopIes have the right of self-determination. 
By virtue of that right they freely deterrnine their 
politîcal status and freely pursue their economic, 
social and cultural development. 

2. AlI peoples may, for their own ends, freely dispose 
of their natural wealth and resources without 
prejudice to any obligations arising out of 
international economic co-operation, based upon the 
principle of mutual benefit, and internationallaw. In 
no case maya people be deprived of its own means of 
subsistence. 
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3. The States Parties to the present Covenant, 
inc1uding those having responsibility for the 
administration of Non-Self-Governing and -Trust 
Territories, shall promote the reaHzation of the !ight 
of self-determination, and shaH respect that right in 
conformity with the provisions of the Charter of the 
United Nations." 

5 .229 The overall impact of the walt taken together with othe! policies and 

practices of settlement and fragmentation described above, appears Iikely 

to result in the destruction of the potential for a viable Palestinian State, 

which is the goal of the international community, and in the violation of the 

right of the Palestinian people to self-determination. 

(v) The occupying Stafe is not entitled in occupied ten'itory to constrnct a wall which 

seriously and disproportionally impairs the rights of the inhabitants of that 

territory to the effective ownership of tl1eir land and property 

5 .230 The construction of the wall has two major impacts on the rights of the 

inhabitants of the occupied Palestinian terri tories induding in and around 

East Jerusalem to enjoy the effective ownership of their land and property. 

First, the construction of the wall requires that a strip of land, on average 

sorne 50-70 metres wide, be taken away from its owners and put at the 

disposaI of the occupying authorities; second, the existence of the wall 

prevents the inhabitants of the area being able to attend to their properties 

which lie on the other side of the wall from that on which they reside. 

5.231 These consequences fall to beassessed in the light of the Hague Regulations 

and the Fourth Geneva Convention, considered also with the generaI 

principles of international law governing the expropriation of property. 
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5 .232 Article 23(g) of the Hague Regulations makes it 

"especially forbidden ... (g) to destroy or seize the 
enemy' 5 property? uruess such destruction or seizure 
be imperatively demanded by the necessîtîes of war". 

5 .233 If this mIe is applicable during the conduct of armed conflict, it will apply 

a fortiori in times of occupation; nOT can it be used to justifij the seizure or 

destruction of property by the Israeli authorities, for the occupation has not 

yet ended and the Article in question appears in Chapter 2 of the 

Regulations, under the heading "Hostilities". Moreover, Article 46 of the 

Hague Regulations provides that" ... private property ... must be respected. 

Private property carmot be confiscated"; while Artide 56 requîres that the 

property of municipalities and of certain reIigious, charitable and artisnc 

institutions be treated as prîvate property; even when it is State property. 

5 .234 Article 52 of the Hague Regulations provides further thaï, 

"Requisitions in kind and services shan not be 
demanded from ... inhabitants except for the needs of 
the army of occupation. They shaH be in proportion 
to the resources of the country ... Such requisitions 
shall only be demanded on the authority of the 
commander of the locality occupied. Contributions in 
kind shaH as far as possible be paid for in cash; if not; 
a receipt shall be given and the payment of the 
amount due shalI be made as soon as possible". 

5 .235 Article 53 of the Fourth Geneva Convention provides that, 

"Any destruction by the Occupying Power of reaI or 
personaI property belonging indîvidually or 
collectiveIy to prîvate persons, or to the State, or to 
other public authorities, or to social or cooperative 
organizations, is prohibited, except w here such 
destruction i5 deemed absolutely necessary by military 
operations" . 
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5.236 Under Article 147 of the FourthGeneva Convention, "extensIve destruction 

and appropriation of property, not justified by military necessity and 

carried out unJawfulIy and wantoruy", constitutes a U grave breach ff

• The 

ICRC Commentan} confirms that the criterron of "absoluteIy necessary" 

appHes also to this article (p. 601). 

5 .237 Notwithstanding the dear content and purport of the applicable Tules of 

internationallaw, the Goverrunent of Israel has engaged and continues to 

engage in policies and practices of expropriation and destruction of 

property, both generaIly and in relation to the walL 

5.238 After the occupation of the West Bank in 1967, the IsraeIi authorities 

arnended existing legisIation and enacted new regulations to allow for the 

expropriation of property. In the case of land other that within oceupied 

Jerusalem, the Israeli authorities have used military orders to effect 

expropriation. Thus, Military Order Number 58 (1967) enables the 

authorities to eonfiscate the land of those absent during the 1967 census; 

Military Order Number 5/1/96 allows the authorities unilaterally to 

declare Palestinian land a 'closed military area', preventing alI but state 

use; and Military Order Number T/27/96 pennits the authorities to 

expropriate PaIestinian land for 'public purroses'. See UN ECOSOC 

'Report on the Economie and Social Repercussions of the Israeli Settlements 

on the Palestinian People in the PaIestinian Territory, includingJerusalem, 

oceupied since 1967, and on the Arab Population of the Syrian Golan 

Heights', UN doc. Af52/172, (1997), paras. 14, 15; Hurnanltarian Mission 

Report, Update 3, 30 September 2003, paras. 51, 55. 

5 .239 Land in the West Bank has also been acquired pursuant to the Order 

Regarding Abandoned Property, which has been applied to the property 

of "absentees". Although theoreticaI1y the land is managed pending the 

return of theowner, in practiee returns have been prevented by restrictions 
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rejected. Basing themsel ves on earIier experîencef Iandowners aIso fear that 

denial of access ta land will be used against them, under legîslation which 

has enabled the authorities to expropriate so-called unused agrÎCultural 

property. See Hurnanitarian Mission Report; para. 45; Update 2, 30 

September 2003, para. 42; Update 3, 30 November 2003, paras. 39-44. 

5.243 Military orders provide that land Qwners canrequestcompensation, but no 

formaI procedures have been established; the compensation üruy covers 

property requisitioned or damaged for the construction of the Wall and the 

'depth barriers', and owners of property damaged by restrictions on access 

or inability ta cultivate are not entitled ta compensation. See Humanitarian 

Mission Report, Update 2, 30 September 2003, para. 43. 

5.244 Notwithstanding the formaI contention by the Israeli Goverrunent that no 

change in ownership is effected by the requisition of land, the history of 

previous expropriations cannot be disregarded. JJT aking into account such 

past practices, and the fact that a Iegal framework exîsts in the West Bank 

for requisition and confiscation of property; there is considerable concern 

land couid be de facto or de jure confiscated on a permanent basIs" 

(Humanitarian Mission Report, Update 3, 30 November 2003, para. 50). As 

the Special Rapporteur, Mr Dugard has noted: "what we are presently 

witnessing in the West Bank ls a visible and c1ear act of territorial 

annexation under the guise of security": Dugard Report, para. 8. 

Damage to property and environs 

5.245 It i5 apparent frorn the physical nature of the wall as 50 far constructed and 

as planned and contemplated that it imposes a direct and serious hlight 

upon the land through which it runs. The UN Secretary-General' s Report 

records that the wall will extend eventually for sorne 720_kilometres along 

the West Bank with an average depth of 50-70 metres (paragraphs 6, 9). 
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1111S land will be rendered barren; even if the wall proves only to be 

temporary f the nature of the work being done in constructing the wall (as 

described in the Secretary-General' 5 Report) will ensure that that land 

rernains barren for many years tocome. Moreover, the consequences of the 

existence of the wall wiIl inevitably be (again as recorded in the Secretary­

General' 5 Report) that reguIar access by the local inhabitants to their 

fannlands will be seriously affected, with serious consequences for the 

cultivation of those lands which will be very likely quickly to revert to an 

infertile state. 

5246 111€ natural and acquired econornic advantages of this region have been 

steadily eroded since Jate 2000. The World Bank hasestimated that through 

August 2002 physica! damage totaIling US$1l0 million was inflicted upon 

Jeron, Tulkann, and Qalqiliya governorates. Globally, about 58 percent of 

this damage occurred to infrastructure, 23 percent to private property, and 

about 21 percent toagriculturalland and assets. See HumanitarÎan Mission 

Report, Annex!, paras. 19, 22. 

5.247 The UN Office for the Coordination of Humanitarian Affarrs has projected 

that, 

"More people, unable to reach their land to harvest 
crops, graze animaIs or to reach work to earn the 
money to buy food, will be hungry. The damage 
caused by the destruction of land and property for the 
Wall's construction Is Irreversible and underrnines 
Palestinians' ability to ever recover even if the 
political situation aIlows conditions to improve": 
United Nations, Office for the Coordination of 
Humanitarian Assistance, OPT, 'New Wall 
Projections', 9 November 2003. 

5.248 The processof construction has had major and irnmediateeffects, induding 

the destruction of agricultural land and assets and water resources; 
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generation facHities and grids, soIid waste disposal stations, and road 

networks: ibid., para. 23. On the IevelIing of Iand and destruction, see 

Humanitarian Mission Report, Annex l, paras. 1-23-I-24. 

5.251 The expropriation of Paiestinian land 15 not orny uIÙawful according to 

international humanitarian Iaw and the regime applicable to occupation, 

but aIso by reference to international standards protecting the rights and 

interests of property owners. 

5.252 The responsibility of the State of Israel for expropriation and deniaI of 

effective ownership arises from the fact that it exercises control over 

Palestinian territory. Although Israel has at times stated that its actions in 

respect to property have resuIted in no change of ownership, in practice the 

consequences are equivalent to a denial of aIl the proprietary rights 

normaI1y incidental to ownership. 

5.253 This Is cIear, when Israeli actions are compared with international 

standards governing liability for expropriation, whether under general 

international law, or within specifie treaty regimes. 

Expropriation in generaI international Iaw 

5 .254 Expropriation in internationallaw connotes the deprivation of a person' s 

use and enjoyment of his property f either as the resuIt of a formaI act 

having that consequence, or as the result of other actions which de facto 

have that effect. Expropriation involves '''the deprivation by State organs 

of a right of property either as such, or by permanent transfer of the power 

of management and control": BrownIie, Principles of Public International Law, 

6"'ed., 2003, pp. 508-9;also Oppenheim's Intemational Law, (9"'ed., Vol.!, pp. 

916-17: expropriation takes many fonns, incIuding "the imposition of 

extensive restrictions on an alien' s effective control of property or on the 

exercise of the normal rights of oW,nership"; Christie/ British Year Book of 
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International Law, Vol. 38 (1962), pp. 307-38. Asa NAFTA Tribunal put it in 

S.D. Myers v. Canadn, "expropriation usualIy amounts to a lasting removal 

of the abiIity of an owner to make use of its economic rights": Partial 

Award, 13 November 2000, para. 283. 

5.255 According to the Iran-United States CIaims Tribunal in the Amoco case, 

expropriation is defined as "a compuIsory transfer of property rights": 

Award no. 310-56-3, 14 J uI y 1987, A moco International Finance Corporation v. 

TIll? Governmentofthe Islamie Republieoflran, 15 lran-U.S. C. T.R. 189,220. As 

defined in the Dames and Moore case, "It]he unilateral taking of possession 

of property and the deniai of its use to the rightful owners may amount to 

an expropriation": Award no. 97-54-3, 20 December1983, Dames and Moore 

v. The lslamie Republie of Iran, 4 lran-U.s. C. T.R. 212,223. 

5.256 Israel has suggested that there is no change of ownersrup of the land, that 

compensation is available for use of the land, crop yield or damage to the 

land, and that residents can petition the Supreme Court to haIt or alter 

eO!15truction (Seeretary-GeneraI's Report, UN doc. A/ES-I0, 248, 24 

November 2003, Armex 1, para. 8). The evidence does not support these 

suggestions. Land required for the building of the wall is requisitioned by 

military orders (Secretary-General's Report, paras. 16-17). Moreover, 

Palestinians are derued access to the Palestinian land lying between the 

wall and the Green Une if not in possession of the necessary permit or ID 

card issued by the Israeli Defence forces, by contrast with the preferentiaI 

treatment granted to IsraelÎ citizens, IsraeIi permanent residents and those 

eIigible to immigrate to Israel underthe Law ofRetum (Secretary-GeneraI' s 

Report, paras. 19-22). Even Palestiruans with a permit or ID card are 

commonly derued access by reason of the limited operation of access gates. 

5 .257 The faet that there may have been no formaI expropriation, that Israeli 

administrative measures do not describe the taking of property as a 1 taking' 
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or as involving a change of ownership does not mean that no expropriation 

has taken place in the sense of international law. The Iran-United States 

Claims Tribunal has recognized that, 

"In the absence of a formaI act of expropriation, the 
possibIIity of the occurrence of a deprivation or taking 
is not excIuded. It IS weil settled in this Tribunal' s 
practice 'that a taking of property may OCCUI under 
international law, even in the absence of a formaI 
nationalization or expropriation, if a goverrunent has 
interfered unreasonabIy with the use of property'." 
Award no. 569-419-2, 6 March 1996, Roulwllah 
Karubian v. The Governmenf of the IsIamic Republic of 
Iran, para. 105, citing Award no. 18-98-2,30 December 
1982, Harza Enginw1ng Co. v. The Islamie Republie of 
Iran, 1 Iran-US C T.R. 499, 504. 

5.258 A finding of expropriationmay be made without any formaI rumulment or 

Interference in relation to the legal title to property. See Award no. 97-54-3, 

20 December 1983; Dames and Moore v. The lslamic Republic of Iran, 4lran­

U.S. C T.R. 212, 223. Seealso Article 10(3)(a), Harvard DraftConvention on 

the International ResponsibHity of States for Injuries to Aliens: " A 'taking 

of property' includes not only an outright taking of property but also any 

such unreasonable Interference with the use, enjoyment or disposaI of 

property as to justify an Inference that the owner thereof will not be able to 

use, enjoy, or dispose of the property within a reasonable period of lime' 

(50hn, L B. & Baxter, R R, 'Responsibility of States for Injuries to the 

Economie Interests of Aliens', 55 American Journal of lntemational Law 545, 

553 (1961). 

5 .259 What is relevrult 15 the effect and impact of the mea5ures taken, 50 that if 

the Interference with property rights is so extensive that they are rendered 

useless, then they must be deemed to have been expropriated. Property 

rights become 'useless' when the owner is deprived of the effective use, 

conrroI and benefitof the property. See Award no. 258-43-1,80ctober1986, 
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5.261 In Loizidou v. Turkey, theCourtfound that // as a consequence of the fact that 

the applicant has been refused acœss to the land ... , she has effectively Iost aIl 

control over, as weIl as aIl possibilities to use and enjoy, her property": 

Loizidou v. Turkey, Application number 15318/89, ]udgment, 18 December 

1996, para. 63. 

-5 .262 The in jury to Palestinian property rights arises notmerely Ina purely 1 civil' 

context, such as the expropriation of property without compensation, but 

in a context which is delictual; in particular, the context involve illegal 

occupation and the use of force in breach of the United Nations Charter 

and general internationallaw. 

5.263 ln the C/lOrzaw Factary case (1927) P.c.!.]., Ser. A, No. 9, the act of 

expropriation was illegal because it violated a treaty provision; in the case 

of Palestinian land, the dispossession lS îIlegaI, among others, because it 

violates the rights of individuals and groups, induding a recognized 'seH­

deterrnination unit', to property and territory_ 

(vi) A State's right of self-defence in respect of its own sovereign territory daes not 

entitle it toexercise thal right by building a wall (a) constituting unnecessary and 

disproportionate action in territory which is not its O'iOn, suclt as accupied 

tenitory, or (b) ta protee! settlements which it has unlawjùlly iniroduced into 

occupied territory 

5 .264 For the reasons set out in this written statement, it is apparent that the 

construction of the wall involves conduct on the part of Israel within 

occupied territory, which conduct involves a violation of Israel's 

international obligations as an occupying State. 

5 .265 Certain special circumstances which might be argued to render Israel' s 

conduct Iawful have been addressed in the course of this written statement 

and have been shown not to provide any lawful justification for the 
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construction of the waIl. In addition, Israel has made known publicly that 

it considers that its actions in relation to wall are a justifiable security 

measure and a IawfuI exercise of Israel' 5 right of self-defence: see 

'paragraph 6 of Armex 1 to the UN Secietary-General' s Report of 24 

Novernber 2003. WhiIe Israel' s detailed presentation of tms line of 

argument in these proceedings 15 as yet unknown, certain preliminary 

observations rnay nevertheIess be made. 

5.266 States have a r1ght of self-defence, both as a matter of customary 

internationallaw, and as a matter of conventional internationallaw under 

ArticIe 51 of the United Nations Charter. WhiIe these two aspects of the 

right of self-defence overlap, they are not identical. For present pUTposes 

it i5 only the right of individual seIf-defence whichneeds to be considered. 

5 .267 Article 51 of the Charter is a derogation from the obligations imposed by 

other provisions of the Charter: "Nothing in the present Charter shaH 

impair the Inherent right of individuaI ... seIf-defence". Practically 

speaking, therefore, Article 51 only cornes into play when there is sorne 

other provision of the Charter which, butfor Article 51, would prohibit the 

action being taken in self-defence. 

5.268 Moreover, ArticIe 51 orny applies in a particuIar situation: "if an armed 

attack occurs against a Member of the United Nations". 

5 .269 Finally, Article 51 imposes tw"o limitations upon recourse to the !ight of 

self-defence under that Article: first, the right of self-defence is only 

preserved "until the Security CounciI has taken measures necessary to 

maintain international peace and security", and second, "[m]easures taken 

by Members in the exercÎse of this right of self-defence shaH be 

immediately reported to the Security CounciI". 



• • • • • • • • • • • • • • • • • • • • " 

• • • 

140 

5.270 In the present situation involving the construction of the wall in occupied 

Palestinian territory including in and around Jerusalem, it is doubtful if 

Article 51, stricto sensu, has any application. There has veen no # armed 

attack" against Israel of the"kind contemplated in that Article; and in any 

event Israel has not reported to the Security Council its construction of the 

wall as a measure taken by it in exercise of its right of self-defence. 

5.271 That does not, however, exhaust the possible relevance of the right of self­

defenc€, sinee there is a150 the paralle! right of self-defence in customary 

internationallaw to be considered. The essential elements of that right are 

aIso induded in the exercÎse of self-defence under Article 51, sinee that 

Article refers to the "inherent" rightof self-defence, thereby invokinga pre­

existing right outside the framework of the Charter. 

5 .272 The Court has emphasised that the two essentiaI elements of the right of 

self-defence are that action taken in exercÎse of that right must, in order to 

be lawful, be necessary, and must be proportional: Military and Paramilitary 

Activities in and against Nicaragua, ICj Reports 1986, at p.94); Legality of the 

Threat or Use ofNuclear Weapons, ICj Reports 1996 at p.245); Case Conceming 
-

Oil Platforms, ICj Reports 2003, judgment of 6 November 2003). In that last 

case the Court said (at para 76): 

"The conditions for the exercise of the right of self­
defence are weIl settled: as the Court observed in its 
Advisory Opinion on Legality of the Threat or Use of 
Nuclear Weapons, 'The submîssion of the exerdse of the 
right of self -defence to the conditions of necessity and 
proportionaIity is a rule of customary international 
law' (ICj Reports 1996(1), p. 245, para. 41); and in the 
case conceming Military and Paramilitan} Activities in 
and against Nicaragua, the Court referred to a specifie 
rule 'whereby self-defence would warrant only 
measures which are proportionaI to the armed attack 
and necessary to respond to it' as 'a rule weIl 
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established in custornary international law'. (ICJ 
Reports 1986, p. 94, para. 176)." 

5.273 In thatcase the Court held that the United States had failed to establish that 

its actions were éther necessary (at para 76) or proportionate (at para 77)-

5.274 Moreover, the Court held in the Oil Platforn!s case that 

"the requirement of international Iaw that measures 
taken avowedly in self-defence must have been 
necessary for that purpose is strict and objective, 
Ieaving no rQom for any "measure of discretion" Ii.e. 
on the part of the State taking the action]" (al para 73). 

There is no reason to doubt that the sarne consideration applies to the 

requirement of proportionality. 

5.275 Those "strict and objectiveff tests need to be applied to the construction of 

the wall (a) in the locations where it Is being constructed, and (b) in the 

cÎrcumstances concomitant with its construction. When that is done, the 

construction of the wall is seen to be 

• 

• 

neither necessary for the purposes of seIf-defence of the State of 

Israel (since the waU could be constructed along or in the vicinity of 

the Green Line and within Israel's territory, without extending 

many kilometres beyond that territory and without creating 

enclaves around certain 10caIities or endosing large areas of land far 

to the east of Israel' s territory), 

nor, given the consequences and implications of the construction of 

the wall; is it a proportionate response to the dangers to which Israel 

perceives itseIf to be subject. The Special Rapporteur of the 

COrrunIssion on Human Rights, writing in his Report of 8 September 

2003 (UN Doc. E/CN.4/2004/6) suggested that, even if allowance 
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military necessÎty be consIstent with the stipulation in cornmon Article 1 of 

the four 1949 Geneva Conventions that respect for their provisions shall be 

ensured "in a11 cÎrcumstances", since that expression leaves no room for 

miIitary neçessity unless it is expressly provided for. The authoritative 

conunentary on the Geneva Conventions by Pictet, pp_ 106-107, is clear on 

this. 

5 .282 The foregoing observations are made in respect of daims that the 

construction of the waIl is a measure of self-defence against what are 

considered to bearmed atlacks against Israel, or at least a measure dktated 

by military necessity in the face of threats to Israel' S own security. There is, 

however, a further dimension to- be taken into account, and which 

accentuates the irnpossibiIity of regarding the wall as a legitirnate measure 

of self-defence or military necessity. 

5 .283 Assuming (but not accepting) certain facts w hich might tend to show that 

Israel has a need to defend itself from what it sees as wrongful incursions 

by the construction of a waIl of the kind now being constructed and 

plaIUled, the configuration of the route to be folIowed by the wall gives the 

lie to any such defence for its construction. As the Sketch Map No. 6 

folIowing page 25 shows, there is no need for a wall intended to defend 

Israel from any such allegedly wrongfuI incursions to create enclaves 

around places such as Qalqiliya; or to extend, by way of long 'fingers', 50 

as to emhrace large tracts of land many kilometres into the West Bank; or 

to Iun southwards paraIlel to the River Jordan, 50 as to form an extra 

eastern barrier waIl several kilometres to the east of the barrier waU alread y 

being constructed along the western areas of the West Bank. As the UN 

Special Rapporteur of the Commission on Human Rights said in his Report 

of 8 September 2003 
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otherwise of sorne State' 5 conduct. Thus in the Advisory Opinion on Legal 

Consequences for States of the Continued Presence of South Africa in Namibia 

(South West Africa), ICJ Reports 1971, p. 17, the Court held South Africa' s 

continued presence in that territory to be ilIegaI (at paras 117-118, 133(1). 

5 .287 It would be appropriate for the Court to follow a simîlar course În the 

present proceedings. Indeed, it i5 implicit in the formulation of the question 

ta the Court by the General Assembly that the Court should inc\ude in ils 

advice te the General Assembly its assessment of the legality or otherwise 

of the conduet in question (Le. "the construction of the wall built by 

IsraeL.etc."), for only in the light of such an assessment can the Court go 

on, as requested, to address the IegaI consequences arising from that 

conduct.From the conclusion that the construction of the wall by Israel 1S 

unlawfut certain legal consequences folIow, and it is necessary that the 

Court should not fail to address thern. Even if, in an advisory opinion, the 

Court is not called upon to uphold ot disrniss specifie daims as to the 

occurrence of sorne violation of international law, it is appropriate for the 

Court to address certain issues of principle which are raised bl' the 

possibility that violations of international law might have occurred, or 

could in future occur. 

5 .288 There is no doubt that in internationallaw the breach of an international 

obIigation carries with it the obligation to make adequate reparation. 

5.289 Where the breaches of international Iaw are not mereIy breaches accurring 

in what may be termed a 'civil' context (such as the expropriation of 

property without compensation) but accur in a context which is delictual, 

involving, in particular, the use of force in breach of the United Nations 

Charter and rules of internationallaw having thecharacter of ius cogens, the 

nature of the reparation to be made wiII need to reflect this more serious 

basîs of Iiability. 
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provisions of this Chapter." (emphasis added in both 
cases) 

5.293 In the Chorzow Fae/on} casein 1928 (PCI), Ser. A, No. 17), the Permanent 

Court of International Justice, on an issue involving expropriation, 

emphasized that reparation 

"must, as far as possible, wipe out alI the 
consequences of the illegal act and re-establish the 
situation which would, in aIl probability, have existed 
if thaï act had not been cornrnitted". (at p.47). 

5 .294 111e Court went on to make it cIear that this could be achieved by way of 

restitution in kind, or, if that is not possible, "payment of a SUffi 

corresponding to the value which a restitution in kind would bear", or the 

payment of damages for 1055 sustained which would not be covered by 

restitution in kind. The Court in this case thus gave priority to restitution 

(restituno in integrum); only if this is not possible does the obligation 

become that of paying the value of the property and compensation for 

resulting IOS5. Moreover, central to the Court' s reasoning was the 

distinction between a lawful expropriation, which required fair 

compensation, and the "seizure of property, rights and interests which 

could not be expropriated even against compensation": the act of 

expropriation with which the Court was dealing was illegal because it 

violated a treaty provision. The present advisory proceedings concern 

conductof this latter kind, involvingacts which vioIate inter alia rules of ius 

cogens. 

5 .295 Specifically in relation to restitution, Article 35 of the International Law 

Commission' s Articles of State Responsibility provides: 

"A State responsible for an internationalIy wrongfuI 
act 1S under an obligation to make restitution, that is, 
to re-establish the situation which existed before the 
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comply with binding decisÎons of competent organs, even if they voted 

against them or abstained, and are aIso under an obligation to bring that 

illega! situation to an end: cf. Legal Consequences for States of the Continued 

Presence of South Alricn in Namibia (South West Africa), ICJ Reports 1971, para 

117 (quoted above, paragraph 5r .) Those obligations involve both positive 

and negative aspects: Members of the United Nations are both under a 

positive obligation to recognize the Hlegality of the situation in question 

and take aIl lawful measures open to them to bring about an end of the 

illegal situation, and under a negative obligation to do nothing to imply 

recognition of the situation which has' been found to be illegaI. 
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VI. Summary ofJordan's Staternent 

6.1 For the reasons which have been set out in this written statement, Jordan 

beIieves that it would be appropriate for the Court to base its response to 

the General Assembly's request for an advisory opinion on the-JoUowing 

grounds . 

6.2 First the Court has jurisdiction to give an advisory opinion on the legal 

question which has been put to the Court, and there are no compelling 

reasons why the Court should not exercise that jurisdiction. 

6 .3 The Court 15 invited to base its response to the Iegal question on w hich an 

advisory opinion 15 requested on the considerations that the prohibition on 

recourse to force and the Tight of self-determination are-rules of ius cogens, 

that the territory on which the wall i5 being constructed is occupied 

territory f and that the occupying State' s rights and powers in occupied 

territory are limited by the rules and principles of internationallaw, most 

notably those contained in the Hague Regulations and the Fourth Geneva 

Convention. A particular limitation on the occupying State' s rights and 

powers is the irnpermissibiIity of that State annexing or otherwise altering 

the status of occupied territory. 

6.4 In the light of thoseconsiderations, and taking account of relevant Security 

CQuncil and General Assembly resolutions, the Court is invited toconclude 

that "the construction of the walI being built by Israet the occupying 

Power, in theOccupied Palestinian Territory, inc1uding in and around East 

Jerusalem" entails the Iegal consequence that in severaI respects Israel is in 

breach of its international obligations. This is 50, in particular, in respect of 

the annexation (de jure or de facto) or other uruawful control of parts of that 

occupied territory, the estabHshment in that occupied territory of 

settlements which the wall is designed to protect, and the impainnent of 
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the human rights of the inhabitants including the effective ownership of 

their land and property. Those breaches are not justified by considerations 

of self-defence or by regarding the wall as a security measure adopted as 

a rnilitary necessity. 

That legal consequence (that the construction of the wall entails loreaches 

of international law) cardes with it the further legal consequences that 

appropriate reparation has to be made, and that nothing must be done by 

the international community to recognize the situation which has given rise 

to those breaches. 
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VII. 

7.1 

Subrnissions 

For the reasons set out above, Jordan (while reserving its fight to make 

further oral or written statements as may be appropriate in the further 

course of the present proceedings) has the honour to submit that the Court 

should 

(i) dedde that it has jurisdiction to respond to the request for an 

advisory opinion wruch the General Assembl y has put to it, and that 

it should exercise that jurisdiction; and 

(ii) convey to the General Assembly its advisory opIruon that the 

construction of the waIl by Israel in the Occupied PaIestinian 

Territory inc1uding in and around East Jerusalern involves the 

following legal consequences, narnely: 

(a) that the construction of that wall involves in severaI respects 

breaches by Israel of its obligations under internationallaw, 

and is to that extent unIawfuI; 

(b) that, the construction by Israel of the wall in occupied 

territory being contrary to internationallaw, Israel is under 

obligation to demolish those parts of the walI wruch it has 50 

far constructed, to restore the land on which the wall has 

been constructed to its former state, to discontinue its efforts 

to construct further sections of the wall planned or 

contemplated but as yet unbuiIt, and to refrain from any 

repetition of its iIlegaI acts; 

(c) that Israel is further under obligation to restore to the 

inhabitants of the occupied territory such personal and 

property rights as have been prejudiced by the construction 
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of the walt and to compensate the înhabitants for any loss, 

damage or other the prejudice they have thereby suffered; 

and 

that States Members of the United Nations are under 

obligation to recognize the illegality of the wall constructed 

or planned by Israel and of Israel' 5 acts in that connexion, to 

refrain from any acts and in particular any dealings with the 

Government of Israel implying recognition of the legality of, 

or Iending support or assistance to, the existence of the wall, 

or to Israel' s Control over Palestinian territory enclosed by 

the wall. 

Ambassador of the Hashemite 

Kingdom of Jordan 

atTheHague 
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session.9 Forffied in April ofthat year, the United Nations Special Commission 

for Palestine (UNSCOP) completed its work on 31 August 1947. Co-operation 

with the Commission was uneven, with the Jewish organisations generally 

assÎsting and the PaJestinian leaders refusing ta participate on the basis that 

the natural rights of the Palestinian Arabs were self-evident and should be 

recognized, not investigated. 

The Commission' s report contained a majority recommendation for partition 

with economic union, and for Jerusalem to be placed under the administrative 

authority of the United Nations.JO The Partition Plan recommended that fifty­

four per cent of the land area of the former Palestine be allocated ta the 

proposed Jewish State and the rest to the proposed Arab State, despite the fact 

that the Jewish population was less than one third of the whole population 

and that Arab lands accounted for over 80% of the land area of IsraeLlJ The 

Jewish Agency accepted the Plan, but the Arabs did not and they protested 

that it violated the provisions of the United Nations Charter, which granted 

people the right to decide their own destiny.12 

On 29 November 1947, the General Assembly adopted Resolution 181(11) 

Whlc:h, with sorne slight changes, endorsed the Cornmission's majority 

recommendation for the adoption and implementation of the 'Plan of Partition 

with Economie Union'.13 With the resulting impasse, violence broke out in 

several parts of Palestine, accompanied by rîsing death tolls. Such was the 

intraetable nature of the confliet that when the British withdrew in May 1948, 

the fiTst Arab-Israeli war began . 

When a formaI armistice was finally declared just over a year later, the 

en"lergent Israeli State had control OV€! most of the terrîtory of the former 

Mandate Palestine with the exception of the areas knawn as the West Bank 

and the Gaza Strip, which were respectively under the control of Jordan and 

UN, Departmentof Public Information, The United Nationsand tlle Ql.IEEfion afPalestine, 
New York, 1994, 3. . 

'0 'Report of the United Nations Special Commission On Palestine', 31 August 1947, 
United Nations, General Assembly Official Records (UNGAOR), 2"" Session, supplement 11, UN doc. 
AJ353, Vols i-iv. 

See Minority Rights Group 1984, 6. 

II Lex Takkenberg, The Siums of PuiesHnùm Refugees in International Law, Oxford: 
Clarendon Press, Oxford, 1998. 

" UNGA res. 181{II) was adopted with 33 votes in favour, 13 against, (including 
Lebanon, Saudi Arabia, Syria and Yemen) and 10 abstentions. See UN, Department of Public 
Information, above noIe 7, 5. 
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Egypt. As a direct result of the waT, the!€' weIe 6,000 reported Jewish deaths, 

but no accurate figure of Arab deaths.H An estimated 750,000 Palestiniansfled 

andf or ' .... ere forced to leave their homes or weIe expelled and WeT€ living in 

refugee camps in the Gaza Strip, the West Bank, Jordan, Lebanon and Syria.15 

The Emergence of the State of Israel 

l1. 

12 

13. 

14. 

15. 

The political goal of a State ta be called Israel was continuously supported not 

only in the rhetoric of the Zionist movement but a150 in military preparations 

on the gTOund which signiiicantly pre-date the founding of the State of Israel. 

The rnost well-known mil1tary organization is the Haganah, which was 

founded in 1920 and operated until 1948. Originally a loose network of 

'defence' groups, it expanded lts membersrnp in the late 1920s, initiated· 

mllitary and officers' training, established arms depots, imported weapons 

from Europe, and laid the basis for the underground production of arms. 

In the period 1936-39, the Haganah evolved from militia to military body, and 

was active during the disturbances of this period, supporting illegal 

immigration and ann-British demonstrations. 

ln 1938, the Jewish Agency Executive decided to appoint a nationwide leader 

for the Haganah, and in September 1939 it was decided to appoint a 

professional Military General Staff. From 1941 onwards, the Haganah 

emphasized its national and Zionistcharacter; it identified its basic principles 

to include responsibility to the World Zionist Organization, and its funcnons 

to inc1ude defending the Jewish community, defending the Zionist enterprise 

in the 'Land of Israel', and resisting 'enemy action' from outside. In this 

period, it stated that it served the entire yishuv, (that IS, the Jewish community 

in Palestine, especially the Zionists), and saw itself as 'absolved' from the laws 

of the non-Jewish government (i.e. the British Mandatory authorities). 

During the Second World Waï f however f the Haganall co-operated with the 

British war effort, and supplied volunteers for the British arroy_ 

Simultaneously, it strengthened ifs own base, setting up the Palmach - or 

'strike force', an abbreviation of Pelugot HaMachalz - in 1941. One of the 

founders of the Palmach was Yigal Allan, laïer Minister of Labour (1961-1968), 

and appointed Deputy Prime Mirrister and Minister of Education and Culture 

after the 1969 ·General Election. The so-called 'Allon Plan' was an unofficial 

.. See Minority Rights Group 1984, 4 

" Ibid. 
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plan for a solution to Israel' s border problems after the 1967 War; it proposed 

new border lines ta combine 'maximum security ... with a minimum of Arab 

population' .16 

yîtzhak Rabin was another member of the Palmach, and took part in armed 

action against the British Mandatary authorities from 1944 onwards. He was 

appointed Deputy Commander in 1947 and commanded the 'Harel Brigade' 

in the 1948-49 waT. Ariel Sharon was a1so a member of the Haganah, which he 

joined at the age of fourteen in 1942; he commanded an infantry company in 

the Alexandroni Brigade during 1948. The brigade participated in the 

occupation, depopulation and destruction of, among athers, the Palestinian 

coastal vîllage of Tantura on 22-23 May 1948, dming which large numbers of 

civilians are reported to have been killed. 

At the end of the Second World War, the Haganah again învolved itself in the 

anti-Britîsh struggle, in associahon wîth terrorist groups such as lrgull Zevai 

Le'umi and Lohamei Herut Yisrael. 

The Irgun Zevai Le'umi was an armed Jewish underground organization 

founded in 1931 bya group of Haganah commanders who had quît in protest 

at the Hagana11's defensive mandate. In April 1937, the group itself split, with 

haH of its member5 returnîng ta the Haganah. The new IrgUl1 Zevai Le'umi, 

known by its abbreviation, EtuI, was ideologically Iinked to the 'Revisionist 

Zionist Movement' and accepted the authority of its leader, Vladimir 

]abolinsky; it a]so recejved support from factions of the right-wing General 

2ioni5t5 and the Mizrachi. 

The Irgun rejected the 'restraint' poliey of the Haganah, and adopted a policy 

of intimidation and terror against the Arab population and, after the British 

White Paper in 1939, aIso against the Mandatory authorities. A truce was 

called at the outbreak of the Second World War, leading ta another split and 

the e:nergence of the Lohamei Haut Yisrae1. From 1943, Irgun was Jed by 

Menachem Begin (la ter ta be Prime Minîster of Israel ITom 1977-1984), and in 

February 1944 il began armed attacks against the British administration, 

including government offices and police stations. It joined the Jewish 

Resistance Movement and when this disintegrated in August 1946, Irgun 

Cf. The Book of the Palmach, vot. 2, 286. 
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continued its terrorist activities against the British. The Irgun, the Lehi and the 

Palmach were responsible, in various degrees, for the massacre a t Deir Yassin.1
" 

Lohnmei Hem! YisraeL Qr Lehi, its acronym, was an underground organization 

which operated from 1940 to 1948. Also known as the 'Stern Gang' (and as 

'Etzel in Israel'), from its leader, Abraham 'Yair' Stern, it broke away from the 

Irgun in 1940. The reasons for the splIt were the group's insistence that the 

armed struggle against the British should be C'ontinued, notvvithstanding the 

.war ,'vith Nazi Germany, its opposition to service with the British aTmy, and 

its readiness to collabora te with anyone who supported the fight against the 

British Government. Hs objectives induded, among others, a 'Hebrew 

kingdom from the Euphrates to the Nile'. 

After Stern was killed in February 1942, the new leaders of the group (Natan 

Yellin-Mor, Yitshak Shamir and Yisrael Eldad) reorganized the movement. 

Because of its relatively lunited strength, Lehi engaged in full-scale terrorism, 

including the assassination in Cairo on 6 November 1944 of Lord Moyne, the 

British Minister for Middle East Affairs. Lehi was briefly a part of the Jewish 

Resistance Movement (from November 1945 tomid-1946); when this brokeup 

fol1owing the hgull bombing of the King David HoteI- Lehi continued its 

terrorist campaign, particularly in }erusaJem in 1947, where it sought to 

prevent Implementation of the partition plan and the intemationalizanon of 

the city. 

On 14 May 1948 the independent State of Israel was proclaimed by a 

ProvisionalState Couneil. Itwas recognized immediately by the USA, but only 

grad uan)' by other States, with Arab States in particuJar withholding 

recogninon for many years (and sorne still refusing recognition to this day) . 

Israel was admitted to membership of the United Nations on Il May 1949,and 

a permanent Govemment was established following elections held in that 

year. 

On 26 May 1948, the Provisional Government of Israel transfonned the 

Haganah into the regular armed forces, known as ZeVa Haganah Le- Yisrael- the 

Israel Defence Force. Irgun offered to dis band and to integrate its members 

into the Israeli Defence Force, and thls ,<vas achieved in September 1948. Lehi 

mostly disbanded and its members aiso enlisted in the IDF. Tt continued to be 

active in Jerusalem, however, and its members are considered responsible for 

" $ee Ami Isseroff, 'Coming 10 Terms with Deir Yassin', 
www_arigacom/peacewatchjdy.A!so,UriMilstein'TheWar of Independence Vol. IV' Out of Crisis 
Came Decision', Zmora Bilan, TeI·Aviv 1991, 255-76, trans!ated by Ami Isseroff: 
www.ariga _corn 1 peacew atch / dy 1 umilst.hhn. 
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31. 

implementing Plan D in April and May (1948) the 
Haganah thus directly contributed ta-the Birth of the 
Palestinian refugee problem.2

& 

9 

The above indicates clearly that there was a poliey of expulsion. Benny Morris 

writes: 

Plan D was not a political blueprint for the expulsion of 
Palestine' s Arabs: it was a rnilitary plan with mîlîtary 

and territorial objectives. However, by ordering the 
cap hue of Arab cities and the destruction of villages, it 
bath permitted and justified the forcible expulsion of 
Arab civilians.21 

In January 1948, the Zionist forces began an organized expulsion of Arab 

communities,28 and the potential boost which this displacement represented 

to the goal of'Eretz IsraeL. without Arabs' was not Jost on Israel's leaders. On 

31 March 1948, Weitz, the director of the Jewish National Fund's Lands 

Department, noted that'[t]here is a tendency among our neighbours ... to leave 

their vî1lages'. In fact, however, and contrary to Israelî daims that Arab 

Leaders urged the population to flee for their OWn safetyr Benny Morris 

l·eports many instances of Palestinian leaders and Arab States urging the 

population to remain in their towns and vi11ages.29 This 'tendency' to leave, or 

rather, the pressure to leave, was promoted and expanded in part by Weitz 

himself, who was responsible for the land acquisition and, in great measure, 

for the establishment of new settlements. The conditions of war and anarchy 

of early 1948 enabled the yishuv, the Jewish community in Palestine, ta take 

physical possession of these tracts of land.30 

Benny Morris imther observes that'c1ear traces of an expulsion poliey on bath 

national and locallevels' existed frorn the beginnrng of A pri11948.31 Sometirne 

between 8-10 April, orders went out from the Haganah General Staff to the 

" Avi Schlaim, The Iron Walt 31 

Morris, Birth afthe Palcstinian Rejugee PrabIcm, 62-3. 

" Ibid., 54 (quotiftg HHA. 66.10, protocol of the meeting of the Mapam Political 
Committee, statement by Calili, 5 Feb. 1948). Mapam (United Workers' Party), a socialist-zionis! party, 
WOlS the second larges! poiiticai party in the early years of the State. Mapam joined the labour alignment 
from 1969-1984, ran independently in 1988, and returned 10 Labour in 1992. 

" Ibid. 

Ibid. 

,. IbId., 64. 





• • • • • • • • • • • • • • • • • • • • • • • 

35. 

36. 

3. 

37. 

3.1 

38. 

39 

1964,2 

Il 

The Palestinians were ' ejected and forced ta flee into Arab territory' .36 

'Whereverthe Israeli \roops advanced into Arabcountry, the Arab population 

was bulldozed out in front of them'.lt typically sufficed, recalled A vnery, 'ta 

fîre a few shots in the direction of Arab villages ta see the inhabitants, who 

had not fought for generations, take flight'.37 

Massacres of Arab populations continued even after the 1947-1949 expulsions. 

Other similar incidents after the end of the 1948 war include the expulsion of 

the Negev Bedouin in theperiod 1949-1959; the 'Azazme Tribe massacre in March 

1955; and the massacre at Kafr Qassim, an Israelî Arab \lillage in the little 

b"iangle bordering the West Bank on 29 October 1956. 

Policy and practice post-flight andf or expulsion: Preventing 

return of the refugees 

The flight andj or the expulsion of the Arab inhabitants ITom Palestine was 

SE'E'n as a great triumph for Zionism, tl1e Jewish Agency and other Jewish 

organîzations, and within therr overal! political aÎlns. 

The evidence of historical intent 

lt 15 not seriously disputed that the poliey of conquest and/ or possession of 

Palestinian lands has long historical roots, and that it did not begin with the 

events of 1948-1949.38 

Wrîtîng in 1885, Theodor Herzl, the founder of political ZlOnism, though 

publidy promoting a future Jewish country in wruch Arabs and Jews would 

live as equals, indicated privately his endorsement of expropriation and 

removaV9 

Ibld.82-3. 

" Ibid., quoting Uri Averny, 'Les réfugiés arabes-obstacle il la paix', Le Monde, 9 May 

" See, for example, leUers from Ben Yehuda, 1882, cited in Eliezer Be'eri, The Begmmngs 
of the lsrae1i-A rab Conflict5, Sifriat Po' alim, Haifa University Press, 1985, 38-9. 

." 'We must expropriate gently the privat€- property on the estates assigned to us. We 
shall try to spirit the penniless population across the border by procuring emplayment for it in the 
transit countries, while denymg It any employment in our own country" diary entry for 12 June 1895; 
see Raphael Patai. ed., The Complete Dianes of Theodor Herzl, voL 1, Harry Zohn, trans., New Yerk: Herzl 
Press <lnd T Yoseloff, 1960, 88-9. See aise the Vlews of another (ounder of political Zionism, Isra".l 
ZangwîU, cited in VariOTI5 places, inc1uding Flapan, 5., Ziollism and the Paleslinians. 56, Gomy, ZÎOI1Îsm 
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Policy and practice post-flight andj or expulsion: Changing the 

demographic and physical character of Palestine 

Durîng 1948 and the fust haH of 1949, a number of processes definitively 

changed the physical and demographic character of Palestine. Taken 

cOllectively, they steadily rendered the practical possibilîty of an Arab retum 

more and more remote. These processes were the graduaI destruction of the 

abandoned Arab villages, the cultivation and destruction of Arab fields, the 

share-out of'abandoned' Arab lands ta Jewish settlements, and the settlement 

of Jewish immigrants in empty Arab housing in the countryside and in urban 

neighbourhoods. Together, these eventsensured that therewou.ld be nowhere 

and nothing ta whîch the refugees coulcl return.63 

Destruction of villages 

The General Assembly's Resolution 181 (II) of 29 November 1947 gave the 

proposed Jewish State sorne 54 per cent of Palestine land (see above, 

paragraph8). Then a minority, largely urban population owning nornore than 

6-7 per cent of the land, it made tactical sense for the Zionists to accept 

partition, just as much as it did fOI the Palestinian majority to'reject it. They 

resisted from the next day, and 50 began Israel' s 'war of independence' and 

the Palestinian nakba (catastrophe). The Zionists were comparatively ready, 

well-organized and equipped for the resistance and the war that was te come; 

the Palestinian community, however, was not. It lacked cohesion, was subject 

to clan rivalries, various external pressures, and Jack of military training and 

expertise. 

While the Palestinians resisted partition, Zionist defence and retaliation 

operations began to merge mto an offensive strategy by early 1948. After 

December 1947, the dynamiting of Arab houses and parts of villages became 

a majOI component of most Haganah retaliatory strikes.64 About 350 Arab 

villages and towns were depopulated in the course of the 1948-49 war and 

during its Immediate aftermath. By mid-1949, the majority of these sites were 

either cornpletely or partly in ruins and uninhabitable. The destruction in the 

350 villages was due ta vandalism and loating, and ta deliberate demolitionT 

Morris, Birth of the Palestinian Refugee Problem, 155. 

Ibid, 155-6. 
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with explosives, bul1doz€Tsand,occasionally,hand tools, by Haganah and IDF 

units or neighbouring Jewish settlements in the months after theiT conquest. 

The destruction of villages became a major political enterprise.65 Durîng the 

second half of 1948, and through 1949 and the early 19505, the destruction of 

fOIcefully abandoned Arab sites, usually already half-destroyed, continued.65 

Takeover and allocation of Palestinian lands 

The takeover of Arab property in Palestine began with the ad hoc, more or less 

spontaneous, reaping of CIOpS in fOTcefully abandoned Arab lands by Jewish 

settlements in the Sprîng of 1948. This was encouraged by the entry inta 

Palestine of Oriental Jews and Jewish immigrants. The summer crop ripened 

first in the Negev, which is where Jewîsh reaping of Axab fields began. As the 

summer crops ripened and as the Arab evacuation gaÎned momentum, Jewish 

harvesting of Arab fields spread ta other parts of the country. 

During late April and early May, as requests from settlements and regional 

councils ta harvest abandoned fields poured înto the Commîttee for 

Abandoned (Arab) ProperÎ}', headed by Gad Machnes, the Committee's Yitzak 

Gvirtz began ta organize the cultivatioTI. The Committee for Abandoned 

Property-which soon became the Arab Property Department and then the 

Villages Departrnent in the Office of the Custodian for Abandoned 

Property-regarded the forcibly abandoned crop as Israeü state property and 

sold the right ta reap it to Jewish farmers and settlements. By 10 October 1948, 

the Ministry of Agriculture had formally Ieased or approved the leasing for 

cultivatian of 320,000 dunums (a dunum is approxîmately equal ta a quarter 

acre) of' abandoned' land, and Ministry Secretary A varham Hanuki expected 

that another 80,000 wauld soon be approved for Jewish cultivation. The 

ministry anticipated leasing a further one million dunums during the second 

half of 1949.67 

Ibid., 160. 

Ibid, 

IbId., 179. 
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those who say, "Follow me! " 

We carried on our lives then by a miracle, with a clear recognition of life'5 
Imperative: to win, ta establish a 5tate, a government, a parliament, a 
democracy, an army - a force ta defend Israel and the entire Jewish 
people. 

The second war of no alternative was the Yom Kippur War and the War 
of Attrition that preceded it. What was the situation on that Yom Kippur 
day [October 6, 1973]? We had 177 tanks deployed on the Golan 
Heights against 1,400 Soviet Syrian tanks: and fewer than 500 of our 
soldiers manned positions along the Suez Canal against frve divisions 
sent to the front by the Egyptians. 

15 it any wonder that the first days of that war were hard ta bear? 1 
remember Aluf Avraham Yaffe came ta us, ta the Knesset Foreign Affairs 
and Defence Committee, and said: "0,/, it's sa hard! Our boys, 18- and 
19-year-olds, are falJjng Jjke flies and are defending our nation with therr 
very bodies." 

ln the Golan Heights there was a momentwhen the ole Northern 
Command - today our chief of staff - heard his deputy say, "This is it." 
What that meant was "We've lost; we have ta come down off the Golan 
Heights. And the then OIC said, "Give me another fjve minutes". 

Sometimes flve minutes can decide a nation's fate. During those five 
minutes, several dozen tanks arrived, which changed the entire situation 
on the Golan Heights. 

If this had not happened, jf the Syrian enemy had -come down trom the 
heights ta the valley, he would have reached Haifa - for there was not a 
single tank ta obstruct his armoured column's route ta Haifa. Yes, we 
would even have fought with knives - as one of our esteemed wives has 
said - with knives against tanks. Many more would have fallen, and in 
every settlement there would have been the kind of slaughter at which 
the Syrians are experts. 

ln the south, our boys in the outposts were taken prisoner, and we know 
what happened ta them afterwards. Dozens of tanks were destroyed, 
because tanks were sent in piecemeal, since we could not organize them 
in a large formation. And dozens of planes were shot down by missiles 
which were not destroyed in time, so that we had ta submit to their 
advances. 

Woe ta the ears that still ring with the words of one of the nation's 
heroes, the then defence minister, in whose veins flowed the blood of the 
Maccabees: "We are losing the Third Commonwealth." 

Our total casualties in that war of no alternative were 2,297 killed, 6,067 
wounded. Together with the W;7r of Attrition -whjch was also a war 01 no 
alternative M 2,659 killed, 7,251 wounded. The terrible total: almost 10,00 
casualties. 

Our other wars were not without an alternative. In November 1956 we 
had a choice. The reason for 90in9 ta war then was the need to destroy 
the fedayeen, who did not represent a danger ta the existence of the 
state. 

However, the poJjtical leadership of the time thought it was necessary ta 
do this. As one who served in the parnamentary opposition, 1 was . 
summoned to David Ben-Gurion before the cabinet received information 
of the plan, and he found it necessary to give my colleagues and myself 
these details: We are going ta meet the enemy before it absorbs the 

htlp://www.îsrae!-mfa.gov.i1/mfa/ga .BSp ?MF AHOic90 1/26/04 
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Soviet weapons whjch began to 1!ow to jt trom Czechoslovakia ln 1955. 

1 said: 'We shall stand together, with no reservations. This is a holy war." 
And indeed, we stood together until the withdrawal, without a peaee 
treaty and without the demilitarization of Sinai. 

Thus we went off to the Sinai Campaîgn. At that time we conquered mûst 
of the Sinai peninsula and reached Sharm e-Sheikh. ActuaJ!y, we 
accepted and submjtteà to an Amerjcan dictate, maÎnly regardîng the 
Gaza Strip (which David Ben-Gurion calfed "the liberated portion of the 
homeland'). John Faster Dulles, the then secretary of 5tate, promised 
Ben-Gurion that an Egyptian army would not return to Gaza. 

The Egyptian army did enter Gaza. David Ben-Gurion sent Mrs. Meir ta 
Washington to ask Foster Dulles: "What happened? Where are the 
promises?" And he repIied: "Would you resume the war for this?" 

Atter 1957, Israel had to wait 10 full years for!ts ilag to fly again over that 
liberated portion of the homeland. 

ln June 1967 we again had a choiee. The Egyptian army concentrations 
in the Sinai approaches do not prave that Nasser was really about ta 
atlack us. We must be honest wîth ourselves. We decided to atlack him. 

This was a war of self-defence ln the noblest sense of the term. The 
government of national unity then established decided unanimously: We 
will take the initiative and attack the enemy, drive him back, and th us 
assure the security of Israel and the future of the nation. 

We did not do this for lack of an alternative. We could have gone on 
waiting. We could have sent the army home. Who knows if therewould 
have been an attack against us? There is no preof of it. There are 
several arguments ta the contrary. WhiJe it ls indeed true that the closing 
of the Straits of Tiran was an aet of aggression, a caU$US belli, there is 
always roorn for a great deal of consideration as to whether it is 
necessary ta make a causus into a be/lum. 

And sa there were three wars with no alternative - the War of 
Independence, the War of Attrition and the Yom Kippur War - and it is 
our misfortunate that our wars have been so. If in the!INo other wars, the 
wars of choice - the Sjnai Campaign and the Six Day War - we had 
lasses !îke those in the no alternative wars, we wOllld have been Ieft 
today with few of our best youth, wlthout the strength to wlthstand the 
Arab warld. 

As for Operation Peace for Galilee, it does not really belong to the 
category of wars of no alternative. We courd have gone on seeing our 
civilians injured in Metu!la or Kiryat Shmona or Nahariya. We courd have 
gone on countlng those kiIIed by explosive charges left in a Jerusalem 
supermarket, or a Petah Tikva bus stop. 

Ali the orders to carry out these acts of murder and sabotage came from 
Beirut. Should we have reconciled ourselves to the ceaseless killing of 
civillans, even after the agreement ending hostilîties reached last 
summer, which the terrarists interpreted as an agreement permitting 
them ta strike at us trom every side, besides southern Lebanan? They 
trled to inflItrate gangs of murderers via Syrla and Jordan, and by a 
mÎracle we captured them. We might aIso not have captured them. There 
was a gang of four terrorists which infiltrated from Jordan, whose 
members admitted they had been about to commandeer a bus (and we 
remember the bus on the coastal road). 

And in the Diaspora? Even Philip Habib interpreted the agreement 
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endrng aets 01 nOS!IIIty as grvmg !nem 1reeaom to anaCK rargets beyOnd 
IsraeI's borders_ We have never accepted thÎs InterpretatIon. ShaH we 
permit Jewish blood to be spilled in the Diaspora? Shall we permit bombs 
to be p\anted against Jews in Paris, Rome, Athens or London? Shall we 
permit our ambassadors ta be attacked? 

There are sJanderers who say that a full year of quiet has passed 
between us and the terrorist5. Nonsense. There was not even one month 
of quïet. The newspapers and communications media, including The 
New York Times and The Washîngton Post, dîd not publish even one Hne 
about our capturing the gang of murderers that cfossed the Jordan in 
order ta commandeer a bus and murder îts passengers. 

True, such actions were not a threat ta the existence of the state. But 
they did threaten the lives of civîlians, whose number we cannot 
estimate, day after day, week after week, month after month. 

During the past nine weeks, we have in effect destroyed the combat 
potential of 20,000 -terrorists. We ho!d 9,000 in a prison camp. Beiween 
2,000 and 3,000 were klI!ed and between 7,000 and 9,000 have been 
captured and eut off in Beirut. They have decided to Ieave there only 
because they have no possrbifity of remarning there. They wîII leave soon. 
We made a second condition: after the exit of most of the terrorists, an 
integrated mu!ti-national force will enter. But if the minority refuse ta 
leave, you - the U.S., Italy and France - must promise us in writing that 
you, together with the lebanese army, will force them, the terrorists, ta 
Ieave Beirut and Lebanon. They have the posslbHity of forcing 2,000-
2,500 terrorists who wlII remain after the majority Ieaves. 

And one more condition: if you aren't wiIIing to force them, then, please, 
leave Beirut and Lebanon, and the LO.F. will solve the problem. 

This is what 1 wrote the Secretary of State today, and [ want you and a!l 
the citizens of Israel and the U.S. ta know it. 

The prob!em will be solved. We can aJready now look beyond the 
fighting. It wî!I end, as we hope, shortly. And then, as 1 be!ieve, reeognize 
and logically assume, we wllI have a protracted perlod of peaee. There is 
no other country around us that is capable of aHacking us. 

We have destroyed the best tanks and planes the Syrians had. We have 
destroyed 24 of their ground-to-air missile batteries. After everything that 
happened, Syria did not go to war against us, not in Lebanon and not in 
the Golan Heights. 

Jordan cannot attaek us. We have learned that Jordan is sending 
telegrams to the Americans, warning that Israel is about to invade across 
the Jordan and capture Amman. 

For our part, we will not initiate any atlaek against any Arab country. We 
have proved that we do not want wars. We made many painfuf sacrifices 
for a peaee treaty with Egypt. That treaty stood the test of the fighting in 
Lebanon; in other words, it stood the test. 

The demilitarized zone of 150 kilometres in Sinai exists and no Egyptian 
soldier has been placed there. From the experience of the 19305, 1 have 
to say that if ever the other side violated the agreement about the 
demiIitarized zone, Israel would be oblîged to introduce, without delay, a 
force stronger than that violating the international commitment; not in 
order to wage war, but to achieve one of two results: restoration of the 
previous situation, i.e., resumed demilitarization, and the remova! of bath 
armies trom the demilitarized zone; or aUainment of strategie depth, in 
case the other side has taken the tirst step towards a war of aggression, 

http://WW'>v . Israel -mfa .gov jI/mfa/go.asp ?MF AHOÎc90 1/26/04 
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Because the ether Arab countries are compfetely incapable of attacking 
the State of Israel, there is reasan to expect that we are facing a historie 
period of peaee. It is obviously impossible to set a date. 

It may weil be that "The land shall be still for 40 years." Perhaps less, 
perhaps more. But from the facts before us, it is clear that, with the end 
of the fighting in Lebanon, we have ahead of us many years of 
establishing peaee treatÎes and peacefuI relations with the various Arab 
countries. 

The conclusion - both on the basis of the relations between states and on 
the basis of our national experience - is that there ÎS no divine mandate ta 
go ta war only if there is no alternative. There is no moral Imperative that 
a nation must, or is entitled ta, fight only when its baek is ta the sea, or ta 
the abyss. Sueh a war may avert tragedy, if not a Holocaust, for any 
nation; but it causes it terrible loss of life. 

Quite the opposite. A free, sovereign nation, which hates war and loves 
peaee, and which is concerned about its security, must create the 
conditions under which war, if there is a need for it, will not be for Jack of 
alternative. The conditions much be such - and their creation depends 
upon man's reason and his actions - that the priee of victory will be few 
casualties, not many. 

Copyright {c)1999 The State of !srael. AlI rights reserved. Terms of Use Use of Cookie 
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Preamble 

The Govemment of the Hashemite Kingdom of Jordan and the Government of the 
State of Israel: 

Bearing in mindthe Washington Declaration, sîgned by thern on 25th ]uly, 1994, and 
which they are bath committed to honor, 

Aiming at the achievement of a just, lasting and comprehensive peaee in the ·Middle 
East based On Security Council resolutions 242 and 338 in aU their aspects; 

Bearing in mind the imporfance of maintaining and strengthening peaee based on 
freedom, equa!ity, justice and respect for fundamental human rights, thereby 
overcoming psychologicaI barriers and promoting human dignity; 

Reaffirming their faith in the purposes and principles of the Charter of the United 
Nations and recognizing their right and obligation to live in peaee with each other as 
well as wîth aH states, witrun secure and recognized boundaries; 

Desiring to develop friendly relations and co-operation between them in accordance 
with the principles of întematîonallaw governîng international relatîons in time of 
peace; 

Desiring as weIl to ensure lasting security for both their States and in particular to 
avoid threats and the use of force between them; 

Bearing in mind that in their Washington Declaration of25th July, 1994, they 
declared the termination of the state of belligerency between them; 

Deciding to establish peace between them in accordance with this Treaty of Peace; 

Have agreed as follows: 

1 

j 

1 

1 
! 
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Article 1 - Establishment of Peace 

Peace Îs hereby established between the Hashemite Kingdom of Jordan and the State 
ofIsrael (the "Parties") effective from the exchange of the instruments of ratification 
of this T reaty. 

Article 2 - General Principles 

The Parties will apply between them the provisions of the Charter of the United 
Nations and the principles of intemationallaw governing relations among states in 
time of peace. ln particular: 

L They recognize and will respect each other's sovereignty, territorial integrîty and 
politîcal îndependence; 

2. They recognize and will respect each other's right to live in peace within secure 
and recognized boundaries; 

3. They will develop good neighborly relations of co-operation between them to 
ensure lasting security, will refrain from the threat or use of force against each 
other and will seUle aIl disputes between them by peaceful rneans; 

4. They respect and recognize the sovereignty, territorial integrity and polîtîcal 
independence of every state in the region; 

5. They respect and recognize the pivotaI role ofhuman development and dignity in 
regional and bilateral relatîonshlps; 

6. They further believe that within their control, involuntary movements of persons 
in such a way as ta adverse1y prejudice the securÎty of either Party should not be 
permitted. 

Article 3 - International Boundary 

1. The international boundary between Jordan and Israel ts delimited with reference 
to the boundary definition under the Mandate as is shawn in Annex l "Ca), on the 
mapping materials attached thereto and coordinates specified therein. 
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European Community and European Union in the development of 
the Conference on Security and Co-operation in Europe (CSCE) and 
commit themselves to the creation, in the Middle East, of a 
conference on Security and Co-operation in the Middie East 
(CSCME). 

This commitment entails the adoption of regional models of security 
successfully implemented in the post World War area (along the Hnes 
of the Helsinki Process) culminating in a regional zone of security 
and stabi li ty , 

2. The obligations referred to in this Article are without prejudice ta the inherent 
right of self-defense În accordance with the United Nations Charter. 

3. The Parties undertake, in accordance with the provisions of 1his Article, the 
following: 

a. T 0 refrain from the threat of use of force or weapons, conventional, 
non-convenÜonal or of any other kind, against each otheT, or of other 
actions or activîties that adversely affect the security of the other 
Party; 

b. To refrain from organizing, instigating, inciting, assisüng or 
participating in acts or threats ofbelligerency, hostility, subversion 
or violence agaînst the other Party; 

c. T 0 take necessary and effective measures to ensure that acts or 
threats .ofbelligerency" hostility, subversion or vi.olence against the 
other Party do not originate from, and- are not committed within, 
through or over their territory (hereinafter the term "territory" 
includes the airspace and territorial waters). 

4. Consistent with the area of peace and with the efforts to build regional security 
and to avoid and prevent aggression and violence, the Parties further agree ta 
refrain from the following: 

a. 10ining or in any way assisting, promoting or co-operating with any 
coalition, organization or alliance with a military or security 
character with a third party, the objectives or activities of which 
include bunching aggression or .other acis of military hostility 
against the other Party, in contravention of the provisions of the 
present Treaty; 

b. Allowing the entry, stationing and operatîng on their territory, or 
thraugh it, of military forces, personnel or material of a third party, 
in circumstances which may adversely prejudice the security of the 
other Party. 
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5. Both Parties will take necessary and effective measures, and will co-operate in 
combating terrorism of al! kinds. The Parties undertake: 

a. T 0 take necessary and effectÎve measures to prevent acts of 
terrorism, subversion or violence from being carried out from their 
territory or through it and to take necessary and effective measures 
to combat 5ueh activities and all their perpetrators; 

b. Without prejudice to the basic rights of freedom of expression 
and association, to take necessary and effective measures to prevent 
the entry, presence and operation in their terrÎtory of any group or 
organizatlon, and their infrastructure which threatens the security of 
the other Party by the use of, or încîtement to the use of, violent 
means; 

c. Ta co-operate in preventing and combating cross-boundary 
infiltrations. 

6. Any question as to the implementation of this Article will be dealt with through a 
mechanism of consultations which will include a liaison system, verification, 
supervîsîon, and where necessary. other mechanisms, and higher level 
consultations. The details of the mechanism of consultations will be contaîned in 
an agreement to be concluded by the Parties within 3 months of the exchange of 
the instruments of ratification ofthis Treaty. 

7. The Parties undertake to work as a matter of priority, and as saon as possible, in 
the context of the Multilateral Working Group on Arms Control and Regional 
Security, and jo.intly, towards the following: 

a. The c.reation in the Middle East of a region free frOID hostile 
alliances and coalitions; 

b. The creation of a Middle East free from weapons of mass 
destruction, both conventional and non-conventional, in the context 
of a comprehensive, lastîng and stable peace, characterized by the 
renunciation of the use of force, and by reconciliation and good will. 

Article 5- Diplomatie and Other Bilateral Relations 

1. The Parties agree to establîsh full diplomatie and· consular relations and to 
exchange resident ambassadors within one month of the exchange of the 
instruments of ratification of tms T reaty. 
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2. The Parties agree that the normal relationship between them will further 
include economic and cultural relations. 

Article 6 - Water 

With the view to achieving a comprehensive and lasting settlemen1 of ail the wateT 
problems between them: 

1. The Parties agree mutuaHy te recognize the rightful allocations of both ofthem 
i TI ] ordan "Ri ver and Yarmouk Ri ver waters and Araba! Arava ground 'wateT in 
accordance with the agreed acceptable principles principles, quantities and 
quality as set out in Annex II, which shaH be fully respected and complied 
with. 

2. 

3. 

4. 

The parties, recognizing the necessity to find a practical, Just and agreed 
solution to their wateT problems and with the view that the subject of wateT can 
form the basi5 for the advancement of co-operation between them, joîntly 
undertake ta ensure that ensure that the management and development of their 
water resources do not, in any way, harm the water resources of the other 
party. 

The parties recognize that their water resources are not sufficiel1t to meet their 
needs. More water should be supplied for their use through various methods, 
înc1uding projects of regîonal and international co-operation. 

In light of paragraph 3 of this Article, with the understanding that co-operation 
in water-related su,bjects would be to the benefit of bath Parties, and will help 
alleviate their water shortages, and that water issues aIong their entire 
boundary must ta be dealt with in their totalhy, înc1uding the possibility of 
trans-boundary water transfers, the Parties agree to search for ways to alleviate 
water shortages and ta co-operate in the following fields: 

a. Development of existing and new water resources, increasing 
the water availability, including cooperation on a regional 
basis, as appropriate, and minimizing wastage of water resources 
through the chain of their uses; 

b. Prevention of contamination of water resources; 

c. Mutual assistance in the alleviation ofwater shortages; 

d. Transfer of information and joint research and development in 
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water-rdated subjects, and review of the potentials for 
enhancement of water resources developrnent and use. 

5. The implementation of bath parties undertakings under this article is detailed 
in Annex Il. 

Article 7 - Economic Relations 

1. Viewing economic development and prosperity as pillars of peace, security and 
harmonious relations between states, peoples and individual human beings, the 
parties, taking mote of understandings reached between them, affinn their mutual 
desire to promote economîc co-operaüon between them, as weIl as within the 
framework if wider regional economic co-operation. 

2. In order to accoroplish this goal, the parties agree to the following: 

a. Ta remove aIl discriminatory barriers to DonnaI economic relations, 
to terminate economic boycotts directed at the other Party, and to co­
operate in terminating boycotts against either Party by third parties; 

b. Recognizing that the prînciple of free and unîmpeded flow of goads 
and services should guide their relations, the parties will enter inta 
negotiations with a view ta concluding agreements on ecanomic co­
operation, including trade and the establishment of a free trade area 
or areas, învestment, banking, industrial co-operation and labor, for 
the purpose of promoting beneficial economic relations, based on 
princîples to be agreed upon, as weU as on human deve!opment 
considerations on a regional basÎs. These negotiations will be 
cancluded no later than 6 months from the exchange of the 
instruments of ratification of this Treaty; 

c. Ta co-operate bilaterally, as weIl as in multîlateral forums, toward 
the promotion oftheir respective econonlles and oftheir 
neighborly economicrelations with other regional parties. 

Article 8 - Refugees and Displaced Persons 

Recognizing the massÎve human problems causcd ta bath Parties by the conflict in 
the Middle East, as well as the contribution made by them towards the alleviaüon 
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ofhuman suffering, the parties will seek to further alleviate those problems arising 
on a bilateralleveL 

1. Recognizing ihat the above human problems caused by the conflict În the Middle 
East cannat be fully resolved on the bllaterallevel, the Parties win seek to resolve 
them in appropriate forums, in accordance with internationallaw, including the 
following: 

a. In the case of displaced persons, in a quadripartite cornmittee 
together with Egypt and the Palestinians; 

b. In the case of refugees, 

(i) In the framework of the Multilateral Working Group 
on Refugees; 

(ii) In negotiations, in a framework to be agreed, bilateral 
or other wise in conjunction with and ai the same time 
as the permanent 5tatus negotiations pertaining to the 
Territories referred to in Article 3 ofthis Treaty; 

c. Through the implementation of agreed United Nations 
programs and other agreed international economic 
programs concerning refugees and displaced persons, including 
assistance to their settlement. 

Article 9 - Places of Historical and Religions Significance 
and Interfaith Relations 

1. Each Party will provide freedom of access to places of rdigious and historical 
significance. 

2. ln this regard, in accordance with the Washington Declaration, Israel respects the 
present special role of the Hashernite Kingdom of Jordan in Musiim Holy shrines 
in Jerusalem. When negotiations on the permanent status will take place, 
Israel will give high priority to the Jordanian historie role in these shrines. 

e 3. The Parties will act together to promote interfaith relations among the thiee 
monotheistic religions, with the aim of working towards religious understanding , 

• . moral commitment, freedom of reIigious worship, and tolerance and peace. 

rj 

• 1 



• 

, • • 1. 
• • le , 

• 

• • • • • 

Article 10 - Cultural and Scientific Exchanges 

The parties, wishing to remove biases developed through periods of conflict, 
recognize the desirability of cultural and scientific exchanges in aIl fields, and agree to 
establish normal cultural relations between them. Thus, they shaIl, as saon as possible 
and not later than 9 months from the exchange of the instruments of ratification of this 
Treaty, conclude the negotiations on cultural and scientific agreements. 

Article Il - Mutual Understanding and Good Neighborly 
Relations 

1. The Parties will ?eek to foster mutual understanding and tolerance based on shared 
historie values, and accordingly undertake: 

a. T 0 abstain from hostile or discriminatory propaganda against 
each other, and to take aIl possible legal and administrative 
measures to prevent the dissemination of such propaganda by any 
orgaruzation or îndividual present in the territory of either Party; 

b. As soon as possible, and not later than 3 months from the 
exchange of the instruments of ratification ofthis Treaty, to 
repeaJ aH adverse or discriminatory references and expressions of 
hostîlity in their respective legislation; 

c. Ta refrain in al! govemment publications from any such 
references or expressions; 

d. ta ensure mutual enjoyment by each other's citizens of due 
process oflaw within theÎr respective legal systems and 
before their courts. 

2. Paragraph 1 (a) ofthis Article 1S without prejudice to the r1ght to 
freedom of expression as contained in the International Covenant on Civil and 
Po!itica! Rights, 

3. A joint committee shaH he fonned to examine incidents where one Party claims 
there bas been a violation ofthese Article. 
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Article 14 - Freedom of Navigation and Access to Ports 

J. Wîthout prejudice to the provisions of paragraph 3, each party recognizes the right of the 
vessels of the other Party to innocent passage thraugh its territorial waters in accordance 
with the rules ofinternationallaw. 

2. Each party will grant normal access to its ports for vessels and cargoes of the other, as 
weU as vessels and cargoes destined for or coming from the other party. Such access will 
be granted on the same conditions as generally applicable to vessels and cargoes of other 
nations. 

3. international waterways open to al! nations for unimpeded and non-suspendable freedom 
of navigation and over flight. The parties will respect each other's right to navigation and 
overflight for access to either Party through the Straits of Tiran and the Gulf of Aqaba. 

Article 15 - Civil Aviation 

1. The parties recognize as applicable to each other the rights, privileges and obligations 
provided for by the multilateral aviation agreements to which they are both party, 
particularly by the 1944 Convention on International Civil Aviation (the Chicago 
Convention) and the 1944 International Air Services Transit Agreement. 

2. Any declaration of national emergency by a Party under Article 89 of the Chicago 
Convention will not be applîed ta the other Party on a dîscriminatary basis. 

3. The parties take note of the negotiations on the international air corridor to be opened 
between them in accordance with the Washington Declaration. In addition, the Parties 
sha!l, upon the exchange of the instruments of ratification ofthis Treaty enter into 
negotiatiol1S for the purpose of concluding a Civil Aviation Agreement. AH the above 
negotîatiol1s are to be concluded not later than 6 months from the exchange of the 
instruments ofratification ofthis Treaty. 

Article 16 - Post and Telecommunications 

The Parties take note of the opening between them, in accordance with the Washington 
Declaration, of direct telephone and facsimile lines. Postal links, the negotiatîons on wh1ch 
having been concluded, will be activated upon the signature ofthis Treaty. The Parties 
further agree that nonnal wireless and cable communications and television relay services by 
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Article 27 - Ratification and Annexes 

1. This Treaty shall be ratified by bath Parties in conformity with their respective 
national procedures. It shaH enter inta force on the exchange of the instruments of 
ratification. 

2. ll1e Armexes, Appendices, and otheT attachments to this T reaty sha11 be 
considered Integral parts thereof. 

Article 28 - Interim Measures 

The Parties will apply, in certain spheres to be agreed upon, interim measures pending 
the conclusion of the relevant agreements in accordance with this Treaty, as stipuJated 
in Annex V. 

Article 29 - Settlement of Disputes 

Disputes arising out of the application Of interpretation of tms Treaty shall be resolved 
by negotiations. 

Any such disputes which cannot be settled by negotiations sha11 be resolved by 
conciliation or submîtted to arbîtration. 

Article 30. - Registration 

This Treaty shall be transmitted to the Secretary General of the United Nations for 
registration in accordance with the previsions of Article 102 of the Charter of the 
United Nations. 

Done at the Araba/Arava Crossing point this day ]umada AI-UIa, 21 s1 1415, Heshvan 
21 S

\ 5755 to which corresponds 26th October, 1994 in the Arabie, Hebrew and English 
languages, a11 texts belng equally authentic. ln case of divergence of înterpretation, 
the English text shall prevail. 
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List of Annexes. Appendices and Other Attachinents 

Armex 1: (a) International Boundary 
(b) BaquraINaharayim Area 
(c) AI-Ghamr/Zofar Area 

Appendices (27 sheets); 

• Wadi Araba (la sheets), 1 :20,000 orthopboto maps 
• Dead sea (2 sheets), 1 :50,000 orthoimages 

Jordan and Yarmouk Rivers (12 sheets), 1:10:000 orthophoto maps 
• Baqura Area (1 sheet), 1 :20,000 orthophoto maps 
• AI-Ghamr Area CI sheet), 1:20,000 orthophoto maps 
• Gulfof Aqaba (1 sheets), 1:50,000 orthoimages 

Annex Il: Water 
Annex III: Crime and drug 
Annex IV: Envirorunent 
Annex V: Interim Measures 

Attachments: Agreed Minutes A to D 
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ANNEX l (a) 

1. It is agreed 1hat, in accordance with Article 3 of the Treaty, the international 
boundary between the two States conslsts of the following sectors: 

• The Jordan and Yarmouk Ri vers. 
• The Dead Sea. 
• The Wadi ArabalEmek Ha'arava. 
• The Gulf of Aqaba. 

2. 111e boundary is delimited as follows: 

L Jordan and Yarmouk Rivers 

a) 

b) 

c) 

d) 

The boundary Line shall foHow the middle of the main 
course of the flow of the Jordan and Yarmouk Rivers. 

The boundary line shall follow natural changes (accretion or 
erosion) in the course of the riveTs unless otherwise agreed. 
Artificial changes in or of the course of the rivers shalI not 
affect the location of the boundary unless otherwise agreed. No 
artificial changes may be made except by agreement between 
both Parties. 

In the event of a future sudden natural change in or of 
the course of the rivers (avulsion or cutting of new bed) 
the Joint Boundary Commission (Article 3 below) shall 
meet as soon as possible, to decide on necessary 
measures, which may inc\ude physical restoration of 
the prior location of the river course. 

The boundary line in the two riveTs is shown on the 
II! 0,000 orthophoto maps dated 1994 (Appendix III 
attached to this Annex). 
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e) 

f) 

g) 

Adjustment to the boundary line in any of the rivers 
due to natural changes (accretion or erosion) shall be 
carried out whenever it is deemed necessary by the 
Boundary Commission or once every five years. 

The hnes defining the special Baqura/N aharayim area are 
shown on the 1: 1 0,000 orthophoto map (Appendix IV attached 

ta this Annex). 

The orthophoto maps and image maps showing the line 
separating Jordan from the territory that came under 
Israeli Military goverrunent control in 1967 shall have 
that line indicated in a different presentation and the 
legend shall carry on it the following disclaimer: 

"This line is the administrative boundary between 
Jordan and the terrÎtory which came under Israeli 
military government control in 1967. Any treatment of 
this tine sha11 be without prejudice to the status of that 
territory. " 

II. Dcad Sea and Salt Pans 

The boundary line is shown on the 1:5Û,OOO image maps (2 sheets Appendix II 
attached ta the Annex). The list of geographic and Universal Transverse Mercator 
(UTM) coordinates of this boundary line shall be based on Israel Jordan Boundary 
Datum (UBD 1994) and, when completed and agreed upon by both parties, this 
list of coordinates shaH be binding and take precedence over the maps as to the 
location of the boundary rirre in the Dead Sea and the salt pans. 

IlL Wadi ArabafEmek Ha'arava 

a) The boundary line is shown on the 1:20,000 orthophoto maps 
(IO sheets, Appendix 1 attached ta this Annex). 

b) Tbe land boundary shall be demarcated, under a joint boundary 
demarcadon procedure, by boundary pillars which will be jointly 
located, erected. measured and documented on the basis of the 
boundary shown in the 1/20,000 orthophoto rnaps referred ta in 
Article 2-C-(1) above. Between each two adjacent boundary 
pillars the boundary line shaB followa straight line. 
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c) The boundary pillars shall be defined in a list of geograpruc and 
UTM coordinates based on a joint boundary datum (IJBD 94) to 
be agreed lipon by the Joint Team of Experts appointed by the 
two parties (hereinafter the JTE) usingjoint Global Positioning 
System (GPS) Measurements. The list of coordinates shall be 
prepared, signed and approved by bath Parties as saon as 
possible and no later than 9 months after this T reaty enters into 
force and shaH become part ofthis Annex. This list of 
geographîc and UTM coordinates when compieted and agreed 
upon by OOth Parties shall te binding and shall take precedence 

over the maps as to the location of the boundary line of this 
sector. 

d) The boundary pillars shall be maintained by bath Parties in 
accordance with a procedure to be agreed upon. The coordinates 
in Article 2-C-(3) above shaH be used to reconstruct boundary 
pillars in case they are damaged, destroyed or displaeed. 

e) The line defining the Al·Gharnr/Zofar area is shawn on the 
1120,000 Wadi ArabalEmek Ha'arava orthophoto map (Appendix 
V attached to this Annex). 

IV. The Gulf of Aqaba 

The Parties shaH aet in accordance with Article 3.7 of the Treaty. 

3. Joint Boundary Commission 

a) 

b) 

c) 

For the purpose of the Implementation of this Annex, the Parties will 
establish a Joint Boundary Commission comprîsed ofthree members 
from each country. 

The Commission will, with the approval of the respective 
govemments, specify its work procedures, the frequency of its 
meetings, and the details of its scope of work. The COID;inission may 
invite experts and/or advisors as may be required. 

The Commission may form, as it deems necessary, speciatized teams or 
committees and assign to them tec1mical tasks. 
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c) Not to allow the duping wastes from outside the area into 
the sea. 

4. Subject to this Annex, Jordanian law will apply to this area: 

a) Israeli law applymg to the extra territorial activities of 
Israelîs may be applied. to Israelis and their activities in 
the area, and Israel. 

b) May take measures in the area to enfoTee such laws. 

c) Having regard to this Annex, Jordan will not apply 
its criminallaw to activities in the aiea wruch involve 
only Israeli nationals. 

5. In the event of any joint projects to te agreed and developed by the 
parties in the area the tenns of this Annex may be altered for the 
purpose of the joint project by agreement between the parties at any time. One of 
the options to be dîscussed in the context of the joint 
projects would be the establishment of a FIee - Trade Zone. 

6. Without prejudice to private rights of ownership of land within the 
area, this Annex will remain in force for 25 years, and shall be 
renewed automatically for the same periods, unless one year prior 
notice of termination is given by either party, in which case, at the 
request of either party, consultations shall be entered inta. 

7. In addition te the requirement referred to in Artide 4 (a) ofthis 
Annex, the acquisition of the land in the area by persons who are not 
Israeli citizens shall take place orny with the prior approval of Jordan. 

8. A lordanian-Israeli Liaison Cornmittee is hereby established in 
arder to deal with all matters arising under tms A..nnex. 
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might have for the future dialogue. 

/ ... 

4. The EU is fmnly corruuitted to the clear objective oftwo States, Israel and 
a viable and democratic Palestinian State, living side by side in peace and 
security, in the framework of a comprehensive peace in the Middle East, as 
laid out in the Road Map. 

The EU is deeply concerned by the situation in the region and has noted that, 
despite support given by the international community to the quest for a just 
and lasting solution, insufficient effort has been made by the concerned 
parties to seize the opportunity for peace set out in the Road Map, 
underscored by the recent Quartet Ministerial Statement issued September 
26 last. On the contrary, rising violence is bringing added suffering and 
death to both the Israeli and the Palestinian peoples and putting at risk 
security in the region and beyond. 

The EU therefore caIls on both parties - Israel and the Palestinian Authoiity 
- to live up to the commitments they undertook at the Aqaba surruuit on 4 
June 2003. A settlement can be achieved tbrough negotiation, and only 
through negotiation. The objective is an end to the occupation and the early 
establishment of a democratic, viable, peaceful and sovereign State of 
Palestine, on the basis of the 1967 borders, if necessary with minor 
adjustments agreed by the parties. The end result should be two states living 
side by side within secure and recognised borders enjoying normal relations 
with their neighbours. 

The EU urges aIl sides in the region to immediately implement policies 
conducive to dialogue and negotiations. The EU relationship with those who 
will take steps to the contrary willbe inevitably affected by such behaviour. 

The EU strongly condemns the intensification of suicide attacks and other 
acts of violence that have occurred over the last few weeks and calls upon all 
sides to refrain from any provocative action which can further escalate the 
tension. 

Terrorist attacks against Israel have no justification whatsoever. The EU 
reiterates that the fight against terrorism in aIl its forrns remains one of the 
priorities of the European Union as weIl as of the entire international 
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Community and that it is the duty of aIl countries, in particular of those in 
the region, to actively co-operate in the fight against terrorism and to abstain 
from aIl support, direct or indirect, to terrorist organisations. 

The EU emphasises once again that the Palestinian Authority must 
concretely demonstrate its detennination in the fight against extremist 
violence and urges the PA and its President to take immediate, decisive steps 
to consolidate aIl Palestinian security services under the clear control of a 
dulyempowered Prime Minister and Interior Minister, and confront 
individuals and groups conducting and planning terrorist attacks. 

The EU recognises Israel's right to protect ils citizens from terrorist attacks. 
It urges the Governrnent of Israel, in exercising this right, to exert maximum 
effort to avoid civilian casualties and take no action that aggravates the 
humanitarian and economic plight of the Palestinian people. It also calls on 
Israel to abstain from any punjtive measures which are not in accordance 
with intemationallaw, including extra-judicial killings and destruction of 
houses. 

The EU reiterates that actions to remove the elected President of the 
Palestinian Authority would be contrary to internationallaw and 
counterproductive to the efforts at reaching a peaceful solution to the 
conflict. 

Decisive steps must be taken to reverse the sharply deteriorating 
humanitarian situation in the West Bank and Gaza which is making life 
increasingly intolerable for ordinary Palestinians and fuelling extremism and 
support to fundamentalist groups to the detriment of popular support to the 
Palestinian Govemment. The EU, which is one of the largest donors to the 
Palestinian Authority, is providing assistance to alleviate the suffering of the 
Palestinian people, as weIl as to support structural reforrns in view of a 
future Palestinian State. This assistance is becoming increasingly difficult 
and costly for tbe EU to provide. The EU calls on the Governrnent of Israel 
ta facilitate the reforrn of the Palestinian Autbority and increase efforts ta 
ease the plight of the Palestinian people by taking on more responsibility 
from the international community to provide humanitarian assistance to the 
Palestinian population. In the meantime, it is necessary that humanitarian 
access and security of humanitarian personnel and their installations be 
guaranteed. Full safe and unfettered aceess ofhumanitarian personnel to the 
Palestinian territories is crucial. We attach importance ta the work carried 
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out by UNRWA, other agencies and NGOs in arder ta improve living 
conditions and alleviate human suffering. 

The EU is particularly concerned by the route marked out for the so­
caUed security fence in the Occupied West Bank and East Jerns.lem. 
The envisaged departure of the route from the "green line" could 
prejudge future negoti.tions and make the two-State solution physically 
impossible to implement. It would cause further humanitarian and 
economic hardship to the Palestinians. Thousands of Palestinians west 
of the fence are being cnt off from essential services in the West Bank, 
Palestinians east of the fenee williose access to land and water 
resources. In this context the EU is alarmed by the designation of land 
between the fenee and the "green line" as a closed military zone. This is 
a de-facto change in the lega] status of Palestinians living in tbis area 
which makes Iife for them even harder. Hence, the EU calls on Israel to 
stop and reverse the construction of the so-called security fence inside 
the occupied Palestinian terri tories, incIuding in and around East (" 
Jerns.lem, which is in departure of the armistice line of 1949 and is in 
contradiction to the relevant provisions of internationallaw. 

Also, the continued expansion of settlements and related construction, such 
as the tenders for several hundred new units issued in October, inflames an 
already volatile situation and is inconsistent with the Raad Map. It is an 
obstacle ta peace. The EU urges the Government of Israel ta reverse its 
settlement policy and activity and end land confiscations. As a first step the 
EU calls on the Government ofIsrael ta apply immediately a full and 
effective freeze on all settlement activities and ta dismantIe ail settlement 
outposts established since March 2001. 

The EU reaffirms once again that there is no alternative ta a swift and full 
implementation, in good faith by the Iwo sides, of the Raad Map. The EU 
reiterates the detennination of the European Union to contribute to all 
aspects of the implementation of the Raad Map, including ta a credible and 
effective third-party monitoring mechanism as laid out in the Raad Map, 
which should be urgently set up. 
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I. I NTRODUCTION  

 1.1. Le présent document constitue l’exposé écrit du Royaume Hachémite de Jordanie 
(ci-après «la Jordanie») soumis à la Cour internationale de Justice (ci-après «la Cour») en réponse à 
l’ordonnance de cette dernière en date du 19 décembre 2003, invitant les Etats Membres des 
Nations Unies à présenter, pour le 30 janvier 2004 au plus tard, des exposés écrits sur la question 
qui lui a été soumise pour avis consultatif. 

 1.2. Le 8 décembre 2003, l’Assemblée générale des Nations Unies a, lors de la reprise de sa 
dixième session extraordinaire d’urgence, adopté la résolution A/RES/ES-10/14, dans laquelle elle 
a demandé à la Cour de rendre d’urgence un avis consultatif sur la question suivante : 

 «Quelles sont en droit les conséquences de l’édification du mur qu’Israël, 
puissance occupante, est en train de construire dans le Territoire palestinien occupé, y 
compris à l’intérieur et sur le pourtour de Jérusalem-Est, selon ce qui est exposé dans 
le rapport du Secrétaire général, compte tenu des règles et des principes de droit 
international, notamment la quatrième convention de Genève de 1949, et les 
résolutions consacrées à la question par le Conseil de sécurité et l’Assemblée 
générale ?» 
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 1.3. Lors d’une séance précédente de la reprise de sa dixième session extraordinaire 
d’urgence, l’Assemblée générale avait, le 21 octobre 2003, adopté la résolution ES-10/13.  Au 
paragraphe 1 de cette résolution, l’Assemblée «exige[ait] qu’Israël arrête la construction du mur 
dans le Territoire palestinien occupé, y compris Jérusalem-Est et ses alentours, et revienne sur ce 
projet, qui s’écarte de la ligne d’armistice de 1949 et qui est contraire aux dispositions pertinentes 
du droit international». 

 1.4. Cette résolution, à son paragraphe 3, priait également le Secrétaire général de rendre 
compte périodiquement de la façon dont cette résolution serait respectée, son premier rapport 
devant porter sur l’application du paragraphe 1.  Le Secrétaire général a dûment remis ce premier 
rapport le 24 novembre 2003 (Nations Unies, doc. A/ES-10/248).  Au paragraphe 28 de celui-ci, le 
Secrétaire général indique être «parvenu à la conclusion qu’Israël ne se conforme pas à la demande 
de l’Assemblée générale tendant à ce qu’il «arrête la construction du mur dans le Territoire 
palestinien occupé … et revienne sur ce projet»». 

 1.5. Ce rapport a été présenté avant la reprise de la dixième session extraordinaire d’urgence 
de l’Assemblée générale, en vue de son débat du 8 décembre 2003; il y a été fait expressément 
référence dans la requête pour avis consultatif de l’Assemblée générale. 

 1.6. Traitant des questions soulevées par la présente procédure, la Jordanie ne peut que faire 
observer que le fond même de la question qui fait l’objet de cette procédure consultative soulève 
des points de droit et de fait extrêmement importants, notamment en ce qui concerne les faits 
historiques remontant à plus d’un demi-siècle.  Ces faits sont à l’origine des questions d’ordre 
juridiques qui doivent être examinées dans le cadre de cette procédure consultative.  De surcroît, 
ces questions juridiques sont elles-mêmes extrêmement complexes et à bien des égards objets de 
controverses; elles exigent donc un examen des plus attentifs. 

 1.7.  Dans le présent exposé écrit, la Jordanie s’attachera à examiner les faits et les questions 
juridiques pertinents d’une manière aussi exhaustive que possible compte tenu des délais fixés par 
la Cour.  Si cette dernière devait estimer utile un exposé plus complet des questions de fait ou de 
droit soulevées par cette procédure, la Jordanie serait prête à répondre du mieux qu’elle le pourrait 
à toute demande en ce sens de la Cour.  Si la Cour devait en outre estimer que le temps nécessaire 
pour répondre à une telle demande pourrait être de nature à cause un retard dans lequel, bien que 
l’affaire soit pendante, la construction du mur serait susceptible de se poursuivre, risquant ainsi 
d’affecter le cours de la présente procédure, elle pourrait, conformément aux articles 41 et 68 de 
son Statut ainsi qu’au paragraphe 1 de l’article 75 et au paragraphe 2 de l’article 102 de son 
Règlement, envisager d’examiner proprio motu la question de savoir si les circonstances exigent 
l’indication de mesures conservatoires. 

II. C ONTEXTE GENERAL  

 2.1. Depuis juin 1967, c’est-à-dire depuis près de trente-sept ans, le Conseil de sécurité et 
l’Assemblée générale adoptent des résolutions insistant sur le fait que les territoires occupés par 
Israël après le conflit de 1967, en particulier la Cisjordanie et Jérusalem-Est, sont des «territoires 
occupés» aux fins du droit international, et que les droits et pouvoirs d’Israël en rapport avec ces 
territoires sont régis, et circonscrits, par le droit international, en particulier par la quatrième 
convention de Genève de 1949.  Ces résolutions n’ont eu aucun effet notable sur la conduite  
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d’Israël.  Aucun progrès n’a été enregistré dans le règlement des problèmes surgis en rapport avec 
ces territoires occupés; en réalité, la situation actuelle est probablement pire qu’elle ne l’a jamais 
été. 

 2.2. La requête pour avis consultatif soumise par l’Assemblée générale est principalement le 
résultat de deux considérations : l’occupation continue, par Israël, de territoires ne lui appartenant 
pas, et ce pour la trente-septième année consécutive; et la décision d’Israël de construire un mur 
suivant un tracé qui laisse supposer un objectif qui dépasse largement la légitime défense invoquée 
à titre de justification.  En effet, étant donné que, en divers points, le tracé du mur pénètre 
profondément en Territoire palestinien, menaçant de placer tous les grands ensembles de colonies 
juives en Territoire palestinien occupé largement à distance de ce mur, il semblerait que l’un des 
principaux objectifs de la construction de ce mur réside dans la volonté du Gouvernement israélien 
de consolider ces ensembles de colonies et d’assurer leur permanence.  Ainsi, plutôt que de mettre 
un terme à une occupation qui dure depuis près de quatre décennies, Israël semble s’apprêter à 
annexer des portions substantielles de la Cisjordanie. 

 2.3. Ces divers éléments vont à l’encontre des exigences énumérées dans la «feuille de 
route» pour le Proche-Orient; de fait, elles vont à l’encontre du principe même qui a inspiré tous les 
efforts de paix au Proche-Orient depuis 1967, le principe «terre contre paix» tel qu’il fut exprimé 
pour la première fois dans la résolution 242 (1967) du Conseil de sécurité. 

 2.4. Au moment où l’Assemblée générale a demandé un avis consultatif, le 
8 décembre 2003, la seule voie ouverte pour la reprise de ces efforts de paix résidait dans la 
«feuille de route» élaborée par les Etats-Unis, la Fédération de Russie, l’Union européenne et les 
Nations Unies (le «Quatuor») à l’automne 2002, puis lancée à Aqaba, en Jordanie, le 4 juin 2003; 
ce «plan fondé sur des résultats» a été conçu pour répondre à la nécessité de mettre un terme 
immédiat aux hostilités en cours, dans la perspective, formulée pour la première fois dans la 
résolution 1397 (2002) du Conseil de sécurité, puis exposée par le président des Etats-Unis le 
24 juin 2002, de la création de deux Etats, la Palestine et Israël, vivant côte à côte dans la paix et la 
sécurité.  C’est à cette fin que la «feuille de route» a énoncé une série de mesures parallèles exigées 
des deux parties, avec comme mandat les principes énoncés lors de la conférence de paix de 
Madrid de 1990, le principe «terre contre paix», les principes énoncés dans les résolutions du 
Conseil de sécurité 242 (1967), 338 (1973) et 1397 (2002), les accords préalablement conclus entre 
les parties et, enfin, l’initiative de paix arabe de 2002.  La Jordanie a par ailleurs affirmé, avec 
d’autres, que la perspective de la création de deux Etats n’était envisageable que dans le cadre d’un 
retrait complet d’Israël des territoires occupés depuis juin 1967. 

 2.5. La mise en œuvre de la feuille de route a malheureusement été entravée dès les débuts : 
la persistance d’Israël dans la mise en application d’une politique d’assassinats extrajudiciaires, qui 
a souvent entraîné la mort de Palestiniens innocents, ainsi que sa propension à infliger des 
châtiments collectifs à des «personnes protégées», c’est-à-dire la population civile palestinienne ou 
des groupes de celle-ci, notamment par le biais de barrages et la démolition d’habitations, a 
empêché l’apparition d’un climat de confiance parmi les Palestiniens.  L’établissement d’un tel 
climat de confiance n’a pas non plus été possible en Israël, des attentats-suicide perpétrés contre la 
population civile israélienne et attribuables à des organisations extrémistes palestiniennes s’étant 
régulièrement traduits par des pertes en vies humaines.  Dans tous ces cas, le Royaume Hachémite 
de Jordanie a adopté une position de fermeté, en condamnant sans réserve les actions menées tant 
par le Gouvernement israélien que par les militants palestiniens, qui n’ont eu d’autre effet que 
d’infliger peines et souffrances à la population civile des deux côtés. 
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 2.6. Pourtant, et malgré les revers infligés à la mise en œuvre de la «feuille de route», deux 
initiatives de paix informelles ont été lancées, les 27 juillet 2002 et 1er décembre 2003 
respectivement : le plan de paix Nusseibeh-Ayalon et les accords de Genève; ces deux initiatives 
ont suscité un vif intérêt parmi les populations de la région, provoquant ce qui sembla être l’élan 
tant attendu en vue d’une relance du processus de paix.  La décision prise par Israël de construire 
ce mur, et le tracé de celui-ci, ont mis un terme à ces possibilités.  Ce mur a en effet déjà 
commencé à mutiler les Territoires occupés, menaçant les aspirations nationales des Palestiniens, 
voire leur propre existence sur leurs terres, et suscitant ailleurs la crainte. 

 2.7. Israël, lorsqu’il a approuvé la première phase de la construction du mur, le 23 juin 2002, 
soit un jour avant que le président George W. Bush ne présente son projet de création de deux 
Etats, a affirmé que ce mur, en empêchant les attaques des militants palestiniens, avait pour objet 
de renforcer sa sécurité.  Nous exposerons comment le tracé complet du mur, approuvé par le 
Gouvernement israélien le 1er octobre 2003, n’est ni proportionnel aux menaces qui pèsent sur 
Israël — compte tenu des effets négatifs que ce mur entraînera pour la population palestinienne en 
général —, ni justifié par le principe de la nécessité militaire. 

 2.8. C’est dans ce contexte général de la situation actuelle que la Cour souhaitera peut-être 
lire ce rappel de l’histoire de la région après la première guerre mondiale. 

 2.9. A la suite de la chute de l’Empire ottoman et de la fin de la première guerre mondiale, 
un mandat pour la Palestine fut, en 1920, confié au Royaume-Uni par la Société des Nations; 
formellement approuvé par le Conseil de la Société des Nations le 24 juillet 1922, ce mandat entra 
en vigueur le 29 septembre 1923.  Alors qu’il couvrait initialement la Palestine et la Transjordanie, 
cette dernière fut, en 1922, exclue de l’application des principales dispositions du mandat pour la 
Palestine.  Cette dernière n’en continua pas moins à faire l’objet du mandat initial de 1919.  
L’étendue territoriale de la Palestine sous mandat est indiquée dans le croquis no 1 qui figure à la 
page 6 du présent exposé. 

 2.10. L’exclusion de la Transjordanie des principales dispositions du mandat sur la Palestine 
fut le résultat de l’aval donné par le Conseil de la Société des Nations à une proposition soumise le 
22 juillet 1922 par le Gouvernement britannique dans un mémorandum adressé au Conseil, dans 
lequel il était indiqué que, conformément à l’article 25 du mandat sur la Palestine, le 
Gouvernement britannique, en tant que Puissance mandataire, invitait le Conseil de la Société des 
Nations à adopter une résolution libellée en ces termes : 

 «Les dispositions suivantes du Mandat sur la Palestine ne s’appliquent pas au 
territoire connu sous le nom de Transjordanie, qui comprend tous les territoires situés 
à l’est d’une ligne partant à deux milles à l’ouest de la ville d’Akaba, sur le golfe de ce 
nom, pour suivre le milieu de la rivière Ouadi Araba, de la mer Morte et du Jourdain 
jusqu’à son confluent avec la rivière Yarmouk, et se diriger, à partir de ce point, en 
suivant le centre de cette dernière rivière, jusqu’à la frontière de Syrie.» 

Le 22 mars 1946, un traité d’alliance fut signé entre la Grande-Bretagne et la Transjordanie, aux 
termes de laquelle celle-ci devenait indépendante, avec pour souverain Amir Abdullah Ibn 
Al-Hussain. 
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 2.11. Au cours des années qui suivirent immédiatement la seconde guerre mondiale, les 
territoires couverts par le mandat pour la Palestine connurent un certain nombre de troubles.  Les 
hostilités entre les communautés arabe et juive reprirent, s’accompagnant d’un climat de violence 
anti-britannique.  En 1947, le Gouvernement britannique rechercha l’aide des Nations Unies pour 
résoudre ce qui était devenu la «question de Palestine».  Le 29 novembre de cette même année, 
l’Assemblée générale adoptait sa résolution 181 (II), qui prenait note de la déclaration de la 
Puissance mandataire selon laquelle celle-ci avait prévu une évacuation complète de la Palestine 
pour le 1er août 1948, précisant que le mandat pour la Palestine devrait prendre fin dès que possible, 
mais en tout état de cause le 1er août 1948 au plus tard.  Elle recommandait également la partition 
de la Palestine en deux Etats indépendants, arabe et juif, Jérusalem devenant une zone 
internationale.  Les frontières des unités territoriales proposées par ce plan de partage sont 
représentées sur le croquis no 2 qui figure à la page 8.  Selon ce plan de partage, quelque 55 % du 
territoire sous mandat seraient revenus à Israël [l’Etat juif], dont l’essentiel des meilleures terres 
arables et cultivées dans lesquelles vivait une importante population arabe; toutefois, cette 
répartition ne respectait pas la proportion des populations arabe et juive vivant alors en Palestine.  
Ce plan, inacceptable pour beaucoup des parties concernées, fut ainsi rejeté. 

 2.12. Les violences intercommunautaires et les violences antibritanniques s’intensifièrent 
pour presque atteindre les proportions d’une guerre civile.  Le Gouvernement annonça son 
intention de mettre fin au mandat à compter du 15 mai 1948.  Le 14 mai 1948, veille du jour où 
devait s’achever le mandat, David Ben Gurion annonça, par voie radiophonique, la création de 
l’Etat d’Israël. 

 2.13. Bien qu’il ne soit plus possible aujourd’hui de contester le statut actuel d’Israël en tant 
que membre de plein droit de la communauté internationale, il convient de rappeler qu’Israël fut 
créé au cours d’un conflit armé contre la population autochtone (à savoir les Palestiniens), et que la 
légitimité de ses origines est douteuse.  Ainsi que l’a fait observer M. James Crawford, «Israël fut 
créé par l’usage de la force, sans le consentement d’un quelconque souverain antérieur et d’une 
manière qui ne respectait en rien un quelconque acte de cession» (J. Crawford, «Israel (1948-1949) 
and Palestine (1998-1999) : Two Studies in the Creation of States», in The Reality of International 
Law : Essays in Honour of Ian Brownlie, Goodwin-Gill & Talmon (dir. de publ.), 1999, p. 108). 

 2.14. La proclamation de l’Etat d’Israël provoqua immédiatement l’éclatement d’un conflit 
armé auquel furent mêlées les populations israélienne et palestinienne, ainsi que les Etats arabes 
voisins cherchant à protéger la population et les terres arabes de Palestine.  Les hostilités 
arabo-israéliennes qui s’ensuivirent amenèrent Israël à assurer son existence de facto en établissant 
par la force son autorité sur le territoire qu’il contrôlait.   

 2.15. Ce contrôle territorial s’étendait sur un territoire largement supérieur à celui qui avait 
été accordé à Israël dans le cadre du plan de partage des Nations Unies approuvé par la résolution 
de l’Assemblée générale 181 (II) (1947).  Israël ne saurait donc invoquer cette résolution pour 
attacher une quelconque licéité à l’étendue initiale de son territoire.  En réalité, l’étendue 
territoriale de facto d’Israël au début de l’existence de cet Etat repose sur l’accord d’armistice du 
3 avril 1949 qui a mis un terme formel aux hostilités jordano-israéliennes.  Cet accord, qui faisait 
suite au cessez-le-feu de janvier 1949, établissait une ligne de cessez-le-feu : bien que cette ligne 
n’ait pas initialement été conçue comme une frontière internationale, elle a dans les faits servi 
!  pratique que le temps a confirmée — à circonscrire le territoire terrestre d’Israël dans l’essentiel 
de ce qui avait été le territoire de la Palestine sous mandat, laissant entre des mains arabes certaines 
parties de cet ancien territoire sous mandat, à savoir Jérusalem-Est, les terres situées sur la rive 
occidentale du Jourdain (la Cisjordanie, ou «rive occidentale») ainsi que la bande de Gaza, au bord 
de la Méditerranée.  La ligne de cessez-le-feu séparant Israël de la Cisjordanie fut dès lors connue 
comme la «Ligne verte». 
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