HC) 7957/04 1. Zaharan Yunis Muhammad Mara'abe
2. Morad Ahmed Muhammad Ahmed
3. Muhammad Jamil Mas'ud Shuahani
4. Adnan Abd el Rahman Daud Udah

5. Abd el Rahim Ismail Daud Udah

6. Bassem Salah Abd el Rahman Udah
7

. The Association for Civil Rights in Israel

1. The Prime Minister of Israel

2. The Minister of Defense

3. The Commander of IDF Forces in the Judea
and Samaria Area

4. The Separation Fence Authority

5. The Alfei Menashe Local Council

Two months after the Court handed down Beit Sourik, five Palestinian
villages claimed that the security barrier was entirely illegal, this time citing
the Advisory Opinion of the International Court of Justice (“ICJ”) which
determined that the fence lacks a valid self-defense rationale. The petition also
claimed that the specific portion of the barrier in the area of Alfei Menashe
was illegal, citing Beit Sourik (HCJ 2056/04) as precedent.

The barrier at issue created a peninsula around the Jewish settlement of
Alfei Menashe, with its 5,400 people, connecting it to the “Israeli side.” The
peninsula, however, swept up five Palestinian villages of 1,200 total people,
whose primary ties were with the towns of Qalqilya and Habala, beyond the
fence.

The Court reiterated its point from Beit Sourik: as a force governed by the
law of “belligerent occupation,” the Israeli military has the power to preserve
the security of the people in the area, of the state, and of its citizens. A fence
built with this motivation — security — has a lawful purpose under international
law and may be upheld, if proportional.

Given the background of'terrorist violence from the neighboring community

of Qalqiliya against Israelis, the Court found a legitimate security purpose
to the fence because it presented a “significant obstacle” to the “terrorist
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infrastructure” — limiting its ability to attack Israelis. Having approved the
security purposes, the Court turned to evaluating the fence's proportionality.

The Court evaluated the effect of the counterterrorist operation on the
“fabric of life” in the region: the infringement upon education, health,
employment, movement, and social ties. Reviewing evidence from the
government, the villages, and human rights groups, the Court catalogued the
effect of the fence as built, concluding it amounted to a “chokehold.”

As a much less injurious alternative, the Court held, the fence could
provide sufficient security if built entirely around Alfei Menashe with a secure
access road out. The Court did not mandate this solution, but required that
the government change the route “within a reasonable period of time” and
reconsider “the various alternatives for the separation fence ... which injure
the fabric of life of the village residents less."

Much of Alfei Menashe is dedicated to explaining why the advisory
opinion of the ICJ on the barrier does not control over the legal approach
in Beit Sourik. The Israeli Supreme Court pointed out that as an advisory
opinion, the ICJ's decision does not have res judicata effect within another
jurisdiction. Nevertheless, the Court insisted, it is a worthy interpretation of
international law deserving appropriate consideration.

International decisions such as those from the Hague are given substantial
weight by the Court, and are considered binding on the legal issues they
address, as pointed out by Supreme Court President Barak. In general, the ICJ
and Israel have similar normative legal frameworks based upon international
custom, conventions, and treaties.

The ICJ concluded that the barrier in its entirety is unlawful based on
the assumption that Israel built the barrier in its sovereign capacity as a self
defense measure. Self defense, the ICJ held, is not a valid rationale to take
military action against a threat emanating from occupied territory.

The Israel Supreme Court explained that the ICJ failed to consider the
argument that an occupying military force has obligations under the law of
belligerent occupation — Article 43 of the Hague Regulations — to ensure
security for its citizens and in the occupied area. Thus, even if the Hague
decision is correct and Israel cannot build a barrier out of considerations of
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self-defense on occupied territory, Israel can still build a barrier as a security
measure against threats within that territory.

The Court pointed out that the ICJ did not have the benefit of sufficient
factual or legal briefing before giving its advisory opinion. Specifically, it had
no facts regarding the effect of preventing terror attacks against Israelis. The
dissenting opinion at the ICJ stressed this point: without knowing the position
of both sides of a legal conflict, it is not appropriate to make factual and legal
assumptions. The Israeli Court's review of all the relevant factual background
— with the benefit of full discovery and argument from committed advocates
on both sides — suggests that this is not the case.

Israel's Court used detailed factual briefing in order to look at specific
portions of the barrier and balance the benefit to security with the effect on
local populations. The ICJ used a broad stroke to discuss the entire barrier.

Since its advisory opinion did not address the claim that Israel's security
obligations under the law of belligerent occupation permit the building of a

barrier, if proportional, and its factual determinations were made without the
benefit of sufficient briefing, the ICJ's decision is not applicable.
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