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EXECUTIVE SUMMARY
A. Introduction

1. On 3 April 2009, the President of the Human Rights Council established the United

Nations Fact Finding Mission on the Gaza Conflict with the mandate “to investigate all
violations of international human rights law and international humanitarian law that might have
been committed at any time in the context of the military operations that were conducted in Gaza
during the period from 27 December 2008 and 18 January 2009, whether before, during or
after.”

2. The President appointed Justice Richard Goldstone, former judge of the Constitutional
Court of South Africa and former Prosecutor of the International Criminal Tribunals for the
former Yugoslavia and Rwanda, to head the Mission. The other three appointed members were:
Professor Christine Chinkin, Professor of International Law at the London School of Economics
and Political Science, who was a member of the high-level fact-finding mission to Beit Hanoun
(2008); Ms. Hina Jilani, Advocate of the Supreme Court of Pakistan and former Special
Representative of the Secretary-General on the situation of human rights defenders, who was a
member of the International Commission of Inquiry on Darfur (2004); and Colonel Desmond
Travers, a former Officer in Ireland’s Defence Forces and member of the Board of Directors of
the Institute for International Criminal Investigations.

3. Asis usual practice, the Office of the United Nations High Commissioner for Human
Rights (OHCHR) established a secretariat to support the Mission.

4. The Mission interpreted the mandate as requiring it to place the civilian population of the
region at the centre of its concerns regarding the violations of international law.

5. The Mission convened for the first time in Geneva between 4 and 8 May 20009.
Additionally, the Mission met in Geneva on 20 May, on 4 and 5 July, and between 1 and 4
August 2009. The Mission conducted three field visits: two to the Gaza Strip between 30 May
and 6 June, and between 25 June and 1 July 2009; and one visit to Amman on 2 and 3 July 2009.
Several staff of the Mission’s secretariat were deployed in Gaza from 22 May to 4 July 2009 to
conduct field investigations.

6. Notes verbales were sent to all Member States of the United Nations and United Nations
organs and bodies on 7 May 2009. On 8 June 2009, the Mission issued a call for submissions
inviting all interested persons and organizations to submit relevant information and
documentation to assist in the implementation of its mandate.

7. Public hearings were held in Gaza on 28 and 29 June and in Geneva on 6 and 7 July 2009.

8. The Mission repeatedly sought to obtain the cooperation of the Government of Israel. After
numerous attempts had failed, the Mission sought and obtained the assistance of the Government
of Egypt to enable it to enter the Gaza Strip through the Rafah crossing.

9. The Mission has enjoyed the support and cooperation of the Palestinian Authority and of
the Permanent Observer Mission of Palestine to the United Nations. Due to the lack of
cooperation from the Israeli Government, the Mission was unable to meet members of the
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Palestinian Authority in the West Bank. The Mission did, however, meet officials of the
Palestinian Authority, including a cabinet minister, in Amman. During its visits to the Gaza
Strip, the Mission held meetings with senior members of the Gaza authorities and they extended
their full cooperation and support to the Mission.

10. Subsequent to the public hearings in Geneva, the Mission was informed that a Palestinian
participant, Mr. Muhammad Srour, had been detained by Israeli security forces when returning
to the West Bank and became concerned that his detention may have been a consequence of his
appearance before the Mission. The Mission is in contact with him and continues to monitor
developments.

B. Methodology

11. To implement its mandate, the Mission determined that it was required to consider any
actions by all parties that might have constituted violations of international human rights law or
international humanitarian law. The mandate also required it to review related actions in the
entire Occupied Palestinian Territory and Israel.

12. With regard to temporal scope, the Mission decided to focus primarily on events, actions or
circumstances occurring since 19 June 2008, when a ceasefire was agreed between the
Government of Israel and Hamas. The Mission has also taken into consideration matters
occurring after the end of military operations that constitute continuing human rights and
international humanitarian law violations related to or as a consequence of the military
operations, up to 31 July 2009.

13. The Mission also analysed the historical context of the events that led to the military
operations in Gaza between 27 December 2008 and 18 January 2009 and the links between these
operations and overarching Israeli policies vis-a-vis the Occupied Palestinian Territory.

14. The Mission considered that the reference in its mandate to violations committed “in the
context” of the December—January military operations required it to include restrictions on
human rights and fundamental freedoms relating to Israel's strategies and actions in the context
of its military operations.

15. The normative framework for the Mission has been general international law, the Charter of
the United Nations, international humanitarian law, international human rights law and
international criminal law.

16. This report does not purport to be exhaustive in documenting the very high number of
relevant incidents that occurred in the period covered by the Mission’s mandate. Nevertheless,
the Mission considers that the report is illustrative of the main patterns of violations. In Gaza, the
Mission investigated 36 incidents.

17. The Mission based its work on an independent and impartial analysis of compliance by the
parties with their obligations under international human rights and humanitarian law in the
context of the recent conflict in Gaza, and on international investigative standards developed by
the United Nations.
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18. The Mission adopted an inclusive approach to gathering information and seeking views.
Information-gathering methods included: (a) the review of reports from different sources; (b)
interviews with victims, witnesses and other persons having relevant information; (c) site visits
to specific locations in Gaza where incidents had occurred; (d) the analysis of video and
photographic images, including satellite imagery; (e) the review of medical reports about injuries
to victims; (f) the forensic analysis of weapons and ammunition remnants collected at incident
sites; (g) meetings with a variety of interlocutors; (h) invitations to provide information relating
to the Mission’s investigation requirements; (i) the wide circulation of a public call for written
submissions; (j) public hearings in Gaza and in Geneva.

19. The Mission conducted 188 individual interviews. It reviewed more than 300 reports,
submissions and other documentation either researched of its own motion, received in reply to its
call for submissions and notes verbales or provided during meetings or otherwise, amounting to
more than 10,000 pages, over 30 videos and 1,200 photographs.

20. By refusing to cooperate with the Mission, the Government of Israel prevented it from
meeting Israeli Government officials, but also from travelling to Israel to meet Israeli victims
and to the West Bank to meet Palestinian Authority representatives and Palestinian victims.

21. The Mission conducted field visits, including investigations of incident sites, in the Gaza
Strip. This allowed the Mission to observe first-hand the situation on the ground, and speak to
many witnesses and other relevant persons.

22. The purpose of the public hearings, which were broadcast live, was to enable victims,
witnesses and experts from all sides to the conflict to speak directly to as many people as
possible in the region as well as in the international community. The Mission gave priority to the
participation of victims and people from the affected communities. The 38 public testimonies
covered facts as well as legal and military matters. The Mission had initially intended to hold
hearings in Gaza, Israel and the West Bank. However, denial of access to Israel and the West
Bank resulted in the decision to hold hearings of participants from Israel and the West Bank in
Geneva.

23. In establishing its findings, the Mission sought to rely primarily and whenever possible on
information it gathered first-hand. Information produced by others, including reports, affidavits
and media reports, was used primarily as corroboration.

24. The Mission’s final conclusions on the reliability of the information received were based
on its own assessment of the credibility and reliability of the witnesses it met, verifying the
sources and the methodology used in the reports and documents produced by others, cross-
referencing the relevant material and information, and assessing whether, in all the
circumstances, there was sufficient credible and reliable information for the Mission to make a
finding in fact.

25. On this basis, the Mission has, to the best of its ability, determined what facts have been
established. In many cases it has found that acts entailing individual criminal responsibility have
been committed. In all of these cases the Mission has found that there is sufficient information to
establish the objective elements of the crimes in question. In almost all of the cases the Mission
has also been able to determine whether or not it appears that the acts in question were done
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deliberately or recklessly or in the knowledge that the consequence that resulted would result in
the ordinary course of events. The Mission has thus referred in many cases to the relevant fault
element (mens rea). The Mission fully appreciates the importance of the presumption of
innocence: the findings in the report do not subvert the operation of that principle. The findings
do not attempt to identify the individuals responsible for the commission of offences nor do they
pretend to reach the standard of proof applicable in criminal trials.

26. In order to provide the parties concerned with an opportunity to submit additional relevant
information and express their position and respond to allegations, the Mission also submitted
comprehensive lists of questions to the Government of Israel, the Palestinian Authority and the
Gaza authorities in advance of completing its analysis and findings. The Mission received replies
from the Palestinian Authority and the Gaza authorities but not from Israel.

C. Factsinvestigated by the Mission, factual and legal findings
The Occupied Palestinian Territory: the Gaza Strip
1. Theblockade

27. The Mission focused (chap. V) on the process of economic and political isolation imposed
by Israel on the Gaza Strip, generally referred to as a blockade. The blockade comprises
measures such as restrictions on the goods that can be imported into Gaza and the closure of
border crossings for people, goods and services, sometimes for days, including cuts in the
provision of fuel and electricity. Gaza’s economy is further severely affected by the reduction of
the fishing zone open to Palestinian fishermen and the establishment of a buffer zone along the
border between Gaza and Israel, which reduces the land available for agriculture and industry. In
addition to creating an emergency situation, the blockade has significantly weakened the
capacities of the population and of the health, water and other public sectors to respond to the
emergency created by the military operations.

28. The Mission holds the view that Israel continues to be duty-bound under the Fourth
Geneva Convention and to the full extent of the means available to it to ensure the supply of
foodstuff, medical and hospital items and other goods to meet the humanitarian needs of the
population of the Gaza Strip without qualification.

2. Overview of Israel’s military operationsin the Gaza Strip and casualties

29. lIsrael deployed its navy, air force and army in the operation it codenamed “Operation Cast
Lead”. The military operations in the Gaza Strip included two main phases, the air phase and the
air-land phase, and lasted from 27 December 2008 to 18 January 2009. The Israeli offensive
began with a week-long air attack, from 27 December until 3 January 2009. The air force
continued to play an important role in assisting and covering the ground forces from 3 January to
18 January 2009. The army was responsible for the ground invasion, which began on 3 January
2009, when ground troops entered Gaza from the north and the east. The available information
indicates that the Golani, Givati and Paratrooper Brigades and five Armoured Corps Brigades
were involved. The navy was used in part to shell the Gaza coast during the operations. Chapter
VI also locates the incidents investigated by the Mission, described in chapters VII to XV, in the
context of the military operations.
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30. Statistics about Palestinians who lost their lives during the military operations vary. Based
on extensive field research, non-governmental organizations place the overall number of persons
Killed between 1,387 and 1,417. The Gaza authorities report 1,444 fatalities. The Government of
Israel provides a figure of 1,166. The data provided by non-governmental sources on the
percentage of civilians among those killed are generally consistent and raise very serious
concerns about the way Israel conducted the military operations in Gaza.

31. According to the Government of Israel, during the military operations there were four
Israeli fatalities in southern Israel, of whom three were civilians and one a soldier. They were
Killed by rocket and mortar attacks by Palestinian armed groups. In addition, nine Israeli soldiers
were killed during the fighting inside the Gaza strip, four of whom as a result of friendly fire.

3. Attacksby Isradli forceson government buildings and persons
of the Gaza authorities, including police

32. The Israeli armed forces launched numerous attacks against buildings and persons of the
Gaza authorities. As far as attacks on buildings are concerned, the Mission examined the Israeli
strikes against the Palestinian Legislative Council building and the Gaza main prison (chap. VII).
Both buildings were destroyed and can no longer be used. Statements by Israeli Government and
armed forces representatives justified the attacks arguing that political and administrative
institutions in Gaza are part of the “Hamas terrorist infrastructure”. The Mission rejects this
position. It finds that there is no evidence that the Legislative Council building and the Gaza
main prison made an effective contribution to military action. On the information available to it,
the Mission finds that the attacks on these buildings constituted deliberate attacks on civilian
objects in violation of the rule of customary international humanitarian law whereby attacks must
be strictly limited to military objectives. These facts further indicate the commission of the grave
breach of extensive destruction of property, not justified by military necessity and carried out
unlawfully and wantonly.

33. The Mission examined the attacks against six police facilities, four of them during the first
minutes of the military operations on 27 December 2008, resulting in the death of 99 policemen
and nine members of the public. Overall, the approximately 240 policemen killed by Israeli
forces constitute more than one sixth of the Palestinian casualties. The circumstances of the
attacks seem to indicate, and the Government of Israel’s July 2009 report on the military
operations confirm, that the policemen were deliberately targeted and killed on the ground that
the police, as an institution or a large part of the policemen individually, are, in the Government
of Israel’s view, part of the Palestinian military forces in Gaza.

34. To examine whether the attacks against the police were compatible with the principle of
distinction between civilian and military objects and persons, the Mission analysed the
institutional development of the Gaza police since Hamas took complete control of Gaza in July
2007 and merged the Gaza police with the “Executive Force” it had created after its election
victory. The Mission finds that, while a great number of the Gaza policemen were recruited
among Hamas supporters or members of Palestinian armed groups, the Gaza police were a
civilian law-enforcement agency. The Mission also concludes that the policemen killed on 27
December 2008 cannot be said to have been taking a direct part in hostilities and thus did not
lose their civilian immunity from direct attack as civilians on this basis. The Mission accepts that
there may be individual members of the Gaza police that were at the same time members of
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Palestinian armed groups and thus combatants. It concludes, however, that the attacks against the
police facilities on the first day of the armed operations failed to strike an acceptable balance
between the direct military advantage anticipated (i.e. the killing of those policemen who may
have been members of Palestinian armed groups) and the loss of civilian life (i.e. the other
policemen killed and members of the public who would inevitably have been present or in the
vicinity), and therefore violated international humanitarian law.

4. Obligation on Palestinian armed groupsin Gazato take feasible precautionsto
protect the civilian population and civilian objects

35. The Mission examined whether and to what extent the Palestinian armed groups violated
their obligation to exercise care and take all feasible precautions to protect the civilian
population in Gaza from the inherent dangers of the military operations (chap. VIII). The
Mission was faced with a certain reluctance by the persons it interviewed in Gaza to discuss the
activities of the armed groups. On the basis of the information gathered, the Mission found that
Palestinian armed groups were present in urban areas during the military operations and
launched rockets from urban areas. It may be that the Palestinian combatants did not at all times
adequately distinguish themselves from the civilian population. The Mission found no evidence,
however, to suggest that Palestinian armed groups either directed civilians to areas where attacks
were being launched or that they forced civilians to remain within the vicinity of the attacks.

36. Although the incidents investigated by the Mission did not establish the use of mosques for
military purposes or to shield military activities, it cannot exclude that this might have occurred
in other cases. The Mission did not find any evidence to support the allegations that hospital
facilities were used by the Gaza authorities or by Palestinian armed groups to shield military
activities or that ambulances were used to transport combatants or for other military purposes.
On the basis of its own investigations and the statements by United Nations officials, the Mission
excludes that Palestinian armed groups engaged in combat activities from United Nations
facilities that were used as shelters during the military operations. The Mission cannot, however,
discount the possibility that Palestinian armed groups were active in the vicinity of such United
Nations facilities and hospitals. While the conduct of hostilities in built-up areas does not, of
itself, constitute a violation of international law, Palestinian armed groups, where they launched
attacks close to civilian or protected buildings, unnecessarily exposed the civilian population of
Gaza to danger.

5. Obligation on Israel totake feasible precautionsto protect thecivilian
population and civilian objectsin Gaza

37. The Mission examined how the Israeli armed forces discharged their obligation to take all
feasible precautions to protect the civilian population of Gaza, including particularly the
obligation to give effective advance warning of attacks (chap. 1X). The Mission acknowledges
the significant efforts made by Israel to issue warnings through telephone calls, leaflets and radio
broadcasts, and accepts that in some cases, particularly when the warnings were sufficiently
specific, they encouraged residents to leave an area and get out of harm’s way. However, the
Mission also notes factors that significantly undermined the effectiveness of the warnings issued.
These include the lack of specificity and thus credibility of many pre-recorded phone messages
and leaflets. The credibility of instructions to move to city centres for safety was also diminished
by the fact that the city centres themselves had been the subject of intense attacks during the air
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phase of the military operations. The Mission also examined the practice of dropping lighter
explosives on roofs (so-called roof knocking). It concludes that this technique is not effective as
a warning and constitutes a form of attack against the civilians inhabiting the building. Finally,
the Mission stresses that the fact that a warning was issued does not relieve commanders and
their subordinates of taking all other feasible measures to distinguish between civilians and
combatants.

38. The Mission also examined the precautions taken by the Israeli armed forces in the context
of three specific attacks they launched. On 15 January 2009, the field office compound of the
United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA) in
Gaza City came under shelling with high explosive and white phosphorous munitions. The
Mission notes that the attack was extremely dangerous, as the compound offered shelter to
between 600 and 700 civilians and contained a huge fuel depot. The Israeli armed forces
continued their attack over several hours despite having been fully alerted to the risks they
created. The Mission concludes that the Israeli armed forces violated the requirement under
customary international law to take all feasible precautions in the choice of means and method of
attack with a view to avoiding and in any event minimizing incidental loss of civilian life, injury
to civilians and damage to civilian objects.

39. The Mission also finds that, on the same day, the Israeli armed forces directly and
intentionally attacked al-Quds hospital in Gaza City and the adjacent ambulance depot with
white phosphorous shells. The attack caused fires which took a whole day to extinguish and
caused panic among the sick and wounded who had to be evacuated. The Mission finds that no
warning was given at any point of an imminent strike. On the basis of its investigation, the
Mission rejects the allegation that fire was directed at the Israeli armed forces from within the
hospital.

40. The Mission also examined the intense artillery attacks, again including white phosphorous
munitions, on al-Wafa hospital in eastern Gaza City, a facility for patients receiving long-term
care and suffering from particularly serious injuries. On the basis of the information gathered,
the Mission found a violation of the prohibition of attacks on civilian hospitals in both cases. The
Mission also highlights that the warnings given by leaflets and pre-recorded phone messages in
the case of al-Wafa hospital demonstrate the complete ineffectiveness of certain kinds of routine
and generic warnings.

6. Indiscriminate attacksby Israeli forcesresulting in theloss
of lifeand injury to civilians

41.  The Mission examined the mortar shelling of al-Fakhura junction in Jabaliyah next to a
UNRWA school, which, at the time, was sheltering more than 1,300 people (chap. X). The
Israeli armed forces launched at least four mortar shells. One landed in the courtyard of a family
home, killing 11 people assembled there. Three other shells landed on al-Fakhura Street, Killing
at least a further 24 people and injuring as many as 40. The Mission examined in detail
statements by Israeli Government representatives alleging that the attack was launched in
response to a mortar attack from an armed Palestinian group. While the Mission does not
exclude that this may have been the case, it considers the credibility of Israel’s position damaged
by the series of inconsistencies, contradictions and factual inaccuracies in the statements
justifying the attack.
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42.  Indrawing its legal conclusions on the attack on al-Fakhura junction, the Mission
recognizes that, for all armies, decisions on proportionality, weighing the military advantage to
be gained against the risk of killing civilians, will present very genuine dilemmas in certain
cases. The Mission does not consider this to be such a case. The firing of at least four mortar
shells to attempt to kill a small number of specified individuals in a setting where large numbers
of civilians were going about their daily business and 1,368 people were sheltering nearby
cannot meet the test of what a reasonable commander would have determined to be an acceptable
loss of civilian life for the military advantage sought. The Mission thus considers the attack to
have been indiscriminate, in violation of international law, and to have violated the right to life
of the Palestinian civilians killed in these incidents.

7. Deliber ate attacks against the civilian population

43.  The Mission investigated 11 incidents in which the Israeli armed forces launched direct
attacks against civilians with lethal outcome (chap. XI). The facts in all bar one of the attacks
indicate no justifiable military objective. The first two are attacks on houses in the al-Samouni
neighbourhood south of Gaza City, including the shelling of a house in which Palestinian
civilians had been forced to assemble by the Israeli armed forces. The following group of seven
incidents concern the shooting of civilians while they were trying to leave their homes to walk to
a safer place, waving white flags and, in some of the cases, following an injunction from the
Israeli forces to do so. The facts gathered by the Mission indicate that all the attacks occurred
under circumstances in which the Israeli armed forces were in control of the area and had
previously entered into contact with or had at least observed the persons they subsequently
attacked, so that they must have been aware of their civilian status. In the majority of these
incidents, the consequences of the Israeli attacks against civilians were aggravated by their
subsequent refusal to allow the evacuation of the wounded or to permit access to ambulances.

44.  These incidents indicate that the instructions given to the Israeli armed forces moving into
Gaza provided for a low threshold for the use of lethal fire against the civilian population. The
Mission found strong corroboration of this trend in the testimonies of Israeli soldiers collected in
two publications it reviewed.

45.  The Mission further examined an incident in which a mosque was targeted with a missile
during early evening prayers, resulting in the death of 15 people, and an attack with flechette
munitions on a crowd of family and neighbours at a condolence tent, killing five. The Mission
finds that both attacks constitute intentional attacks against the civilian population and civilian
objects.

46.  From the facts ascertained in all the above cases, the Mission finds that the conduct of the
Israeli armed forces constitutes grave breaches of the Fourth Geneva Convention in respect of
wilful killings and wilfully causing great suffering to protected persons and, as such, give rise to
individual criminal responsibility. It also finds that the direct targeting and arbitrary killing of
Palestinian civilians is a violation of the right to life.

47.  The last incident concerns the bombing of a house resulting in the killing of 22 family
members. Israel’s position in this case is that there was an “operational error” and that the
intended target was a neighbouring house storing weapons. On the basis of its investigation, the
Mission expresses significant doubts about the Israeli authorities’ account of the incident. The
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Mission concludes that, if a mistake was indeed made, there could not be said to be a case of
wilful killing. State responsibility of Israel for an internationally wrongful act would, however,
remain.

8. The use of certain weapons

48.  Based on its investigation of incidents involving the use of certain weapons such as white
phosphorous and flechette missiles, the Mission, while accepting that white phosphorous is not at
this stage proscribed under international law, finds that the Israeli armed forces were
systematically reckless in determining its use in built-up areas. Moreover, doctors who treated
patients with white phosphorous wounds spoke about the severity and sometimes untreatable
nature of the burns caused by the substance. The Mission believes that serious consideration
should be given to banning the use of white phosphorous in built-up areas. As to flechettes, the
Mission notes that they are an area weapon incapable of discriminating between objectives after
detonation. They are, therefore, particularly unsuitable for use in urban settings where there is
reason to believe civilians may be present.

49.  While the Mission is not in a position to state with certainty that so-called dense inert
metal explosive (DIME) munitions were used by the Israeli armed forces, it did receive reports
from Palestinian and foreign doctors who had operated in Gaza during the military operations of
a high percentage of patients with injuries compatible with their impact. DIME weapons and
weapons armed with heavy metal are not prohibited under international law as it currently
stands, but do raise specific health concerns. Finally, the Mission received allegations that
depleted and non-depleted uranium were used by the Israeli armed forces in Gaza. These
allegations were not further investigated by the Mission.

9.  Attackson thefoundationsof civilian lifein Gaza: destruction
of industrial infrastructure, food production, water installations,
sewage treatment plants and housing

50.  The Mission investigated several incidents involving the destruction of industrial
infrastructure, food production, water installations, sewage treatment plants and housing (chap.
XI111). Already at the beginning of the military operations, el-Bader flour mill was the only flour
mill in the Gaza Strip still operating. The flour mill was hit by a series of air strikes on 9 January
2009, after several false warnings had been issued on previous days. The Mission finds that its
destruction had no military justification. The nature of the strikes, in particular the precise
targeting of crucial machinery, suggests that the intention was to disable the factory’s productive
capacity. From the facts it ascertained, the Mission finds that there has been a violation of the
grave breaches provisions of the Fourth Geneva Convention. Unlawful and wanton destruction
which is not justified by military necessity amounts to a war crime. The Mission also finds that
the destruction of the mill was carried out to deny sustenance to the civilian population, which is
a violation of customary international law and may constitute a war crime. The strike on the flour
mill furthermore constitutes a violation of the right to adequate food and means of subsistence.

51.  The chicken farms of Mr. Sameh Sawafeary in the Zeytoun neighbourhood south of Gaza
City reportedly supplied over 10 per cent of the Gaza egg market. Armoured bulldozers of the
Israeli armed forces systematically flattened the chicken coops, killing all 31,000 chickens
inside, and destroyed the plant and material necessary for the business. The Mission concludes
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that this was a deliberate act of wanton destruction not justified by any military necessity and
draws the same legal conclusions as in the case of the destruction of the flour mill.

52.  The Israeli armed forces also carried out a strike against a wall of one of the raw sewage
lagoons of the Gaza wastewater treatment plant, which caused the outflow of more than 200,000
cubic metres of raw sewage onto neighbouring farmland. The circumstances of the strike suggest
that it was deliberate and premeditated. The Namar wells complex in Jabaliyah consisted of two
water wells, pumping machines, a generator, fuel storage, a reservoir chlorination unit, buildings
and related equipment. All were destroyed by multiple air strikes on the first day of the Israeli
aerial attack. The Mission considers it unlikely that a target the size of the Namar wells could
have been hit by multiple strikes in error. It found no grounds to suggest that there was any
military advantage to be had by hitting the wells and noted that there was no suggestion that
Palestinian armed groups had used the wells for any purpose. Considering that the right to
drinking water is part of the right to adequate food, the Mission makes the same legal findings as
in the case of the el-Bader flour mill.

53.  During its visits to the Gaza Strip, the Mission witnessed the extent of the destruction of
residential housing caused by air strikes, mortar and artillery shelling, missile strikes, the
operation of bulldozers and demolition charges. In some cases, residential neighbourhoods were
subjected to air-launched bombing and to intensive shelling apparently in the context of the
advance of Israeli ground forces. In others, the facts gathered by the Mission strongly suggest
that the destruction of housing was carried out in the absence of any link to combat engagements
with Palestinian armed groups or any other effective contribution to military action. Combining
the results of its own fact-finding on the ground with UNOSAT satellite imagery and the
published testimonies of Israeli soldiers, the Mission concludes that, in addition to the extensive
destruction of housing for so-called operational necessity during their advance, the Israeli armed
forces engaged in another wave of systematic destruction of civilian buildings during the last
three days of their presence in Gaza, aware of their imminent withdrawal. The conduct of the
Israeli armed forces in this respect violated the principle of distinction between civilian and
military objects and amounted to the grave breach of “extensive destruction... of property, not
justified by military necessity and carried out unlawfully and wantonly”. The Israeli armed
forces furthermore violated the right to adequate housing of the families concerned.

54.  The attacks on industrial facilities, food production and water infrastructure investigated
by the Mission are part of a broader pattern of destruction, which includes the destruction of the
only cement-packaging plant in Gaza (the Atta Abu Jubbah plant), the Abu Eida factories for
ready-mix concrete, further chicken farms and the al-Wadiyah Group’s food and drinks factories.
The facts ascertained by the Mission indicate that there was a deliberate and systematic policy on
the part of the Israeli armed forces to target industrial sites and water installations.

10. Theuseof Palestinian civilians as human shields

55.  The Mission investigated four incidents in which the Israeli armed forces coerced
Palestinian civilian men at gunpoint to take part in house searches during the military operations
(chap. XIV). The men were blindfolded and handcuffed as they were forced to enter houses
ahead of the Israeli soldiers. In one of the incidents, Israeli soldiers repeatedly forced a man to
enter a house in which Palestinian combatants were hiding. Published testimonies of Israeli
soldiers who took part in the military operations confirm the continuation of this practice, despite
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clear orders from Israel’s High Court to the armed forces to put an end to it and repeated public
assurances from the armed forces that the practice had been discontinued. The Mission
concludes that this practice amounts to the use of Palestinian civilians as human shields and is
therefore prohibited by international humanitarian law. It puts the right to life of the civilians at
risk in an arbitrary and unlawful manner and constitutes cruel and inhuman treatment. The use of
human shields also is a war crime. The Palestinian men used as human shields were questioned
under threat of death or injury to extract information about Hamas, Palestinian combatants and
tunnels. This constitutes a further violation of international humanitarian law.

11. Deprivation of liberty: Gazans detained during the Israeli military
operations of 27 December 2008 to 18 January 2009

56.  During the military operations, the Israeli armed forces rounded up large numbers of
civilians and detained them in houses and open spaces in Gaza and, in the case of many
Palestinian men, also took them to detention facilities in Israel. In the cases investigated by the
Mission, the facts gathered indicate that none of the civilians was armed or posed any apparent
threat to the Israeli soldiers. Chapter XV of the report is based on the Mission’s interviews with
Palestinian men who were detained, as well as on its review of other relevant material, including
interviews with relatives and statements from other victims submitted to it.

57.  From the facts gathered, the Mission finds that numerous violations of international
humanitarian law and human rights law were committed in the context of these detentions.
Civilians, including women and children, were detained in degrading conditions, deprived of
food, water and access to sanitary facilities, and exposed to the elements in January without any
shelter. The men were handcuffed, blindfolded and repeatedly made to strip, sometimes naked, at
different stages of their detention.

58. Inthe al-Atatra area in north-western Gaza, Israeli troops had dug out sandpits in which
Palestinian men, women and children were detained. Israeli tanks and artillery positions were
located inside the sandpits and around them and fired from next to the detainees.

59.  The Palestinian men who were taken to detention facilities in Israel were subjected to
degrading conditions of detention, harsh interrogation, beatings and other physical and mental
abuse. Some of them were charged with being unlawful combatants. Those interviewed by the
Mission were released after the proceedings against them had apparently been discontinued.

60. Inaddition to arbitrary deprivation of liberty and violation of due process rights, the cases
of the detained Palestinian civilians highlight a common thread of the interaction between Israeli
soldiers and Palestinian civilians which also emerged clearly in many cases discussed elsewhere
in the report: continuous and systematic abuse, outrages on personal dignity, humiliating and
degrading treatment contrary to fundamental principles of international humanitarian law and
human rights law. The Mission concludes that this treatment constitutes the infliction of a
collective penalty on these civilians and amounts to measures of intimidation and terror. Such
acts are grave breaches of the Geneva Conventions and constitute a war crime.
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12. Objectivesand strategy of Israel’s military operationsin Gaza

61. The Mission reviewed available information on the planning of the Israeli military
operations in Gaza, on the advanced military technology available to the Israeli armed forces and
on their training in international humanitarian law (chap. XVI). According to official
Government information, the Israeli armed forces have an elaborate legal advice and training
system in place, which seeks to ensure knowledge of the relevant legal obligations and support to
commanders for compliance in the field. The Israeli armed forces possess very advanced
hardware and are also a market leader in the production of some of the most advanced pieces of
military technology available, including unmanned aviation vehicles (UAVS). They have a very
significant capacity for precision strikes by a variety of methods, including aerial and ground
launches. Taking into account the ability to plan, the means to execute plans with the most
developed technology available, and statements by the Israeli military that almost no errors
occurred, the Mission finds that the incidents and patterns of events considered in the report are
the result of deliberate planning and policy decisions.

62.  The tactics used by the Israeli armed forces in the Gaza offensive are consistent with
previous practices, most recently during the Lebanon war in 2006. A concept known as the
Dahiya doctrine emerged then, involving the application of disproportionate force and the
causing of great damage and destruction to civilian property and infrastructure, and suffering to
civilian populations. The Mission concludes from a review of the facts on the ground that it
witnessed for itself that what was prescribed as the best strategy appears to have been precisely
what was put into practice.

63.  Inthe framing of Israeli military objectives with regard to the Gaza operations, the
concept of Hamas’ “supporting infrastructure” is particularly worrying as it appears to transform
civilians and civilian objects into legitimate targets. Statements by Israeli political and military
leaders prior to and during the military operations in Gaza indicate that the Israeli military
conception of what was necessary in a war with Hamas viewed disproportionate destruction and
creating maximum disruption in the lives of many people as a legitimate means to achieve not
only military but also political goals.

64.  Statements by Israeli leaders to the effect that the destruction of civilian objects would be
justified as a response to rocket attacks (“destroy 100 homes for every rocket fired”) indicate the
possibility of resorting to reprisals. The Mission is of the view that reprisals against civilians in
armed hostilities are contrary to international humanitarian law.

13. Theimpact of the military operations and of the blockade
on the people of Gaza and their human rights

65.  The Mission examined the combined impact of the military operations and of the
blockade on the Gaza population and its enjoyment of human rights. The economy, employment
opportunities and family livelihoods were already severely affected by the blockade when the
Israeli offensive began. Insufficient supply of fuel for electricity generation had a negative
impact on industrial activity, on the operation of hospitals, on water supply to households and on
sewage treatment. Import restrictions and the ban on all exports from Gaza affected the industrial
sector and agricultural production. Unemployment levels and the percentage of the population
living in poverty or deep poverty were rising.
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66. In this precarious situation, the military operations destroyed a substantial part of the
economic infrastructure. As many factories were targeted and destroyed or damaged, poverty,
unemployment and food insecurity further increased dramatically. The agricultural sector
similarly suffered from the destruction of farmland, water wells and fishing boats during the
military operations. The continuation of the blockade impedes the reconstruction of the
economic infrastructure that was destroyed.

67. The razing of farmland and the destruction of greenhouses are expected to further worsen
food insecurity despite the increased quantities of food items allowed into Gaza since the
beginning of the military operations. Dependence on food assistance increases. Levels of
stunting and thinness in children and of anaemia prevalence in children and pregnant women
were worrying even before the military operations. The hardship caused by the extensive
destruction of shelter (the United Nations Development Programme reported 3,354 houses
completely destroyed and 11,112 partially damaged) and the resulting displacement particularly
affects children and women. The destruction of water and sanitation infrastructure (such as the
destruction of the Namar wells and the attack against the water treatment plant described in
chapter XII1I) aggravated the pre-existing situation. Even before the military operations, 80 per
cent of the water supplied in Gaza did not meet the World Health Organization’s standards for
drinking water. The discharge of untreated or partially treated wastewater into the sea is a further
health hazard worsened by the military operations.

68.  The military operations and resulting casualties subjected the beleaguered Gaza health
sector to additional strain. Hospitals and ambulances were targeted by Israeli attacks. Patients
with chronic health conditions could not be given priority in hospitals faced with an influx of
patients with life-threatening injuries. Patients injured during the hostilities were often
discharged quickly to free beds. The long-term health impact of these early discharges, as well as
of weapons containing substances such as tungsten and white phosphorous, remains a source of
concern. While the exact number of people who will suffer permanent disabilities is still
unknown, the Mission understands that many persons who sustained traumatic injuries during
the conflict still face the risk of permanent disability owing to complications and inadequate
follow-up and physical rehabilitation.

69.  The number of persons suffering from mental health problems is also bound to increase.
The Mission investigated a number of incidents in which adults and children witnessed the
killing of loved ones. Doctors of the Gaza Community Mental Health Programme gave
information to the Mission on psychosomatic disorders, on a widespread state of alienation in the
population and on “numbness” as a result of severe loss. They told the Mission that these
conditions were in turn likely to increase the readiness to embrace violence and extremism. They
also told the Mission that 20 per cent of children in the Gaza Strip suffer from post-traumatic
stress disorders.

70.  Children’s psychological learning difficulties are compounded by the impact of the
blockade and the military operations on the education infrastructure. Some 280 schools and
kindergartens were destroyed in a situation in which restrictions on the importation of
construction materials meant that many school buildings were already in serious need of repair.

71.  The Mission’s attention was also drawn to the particular manner in which women were
affected by the military operations. The cases of women interviewed by the Mission in Gaza
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dramatically illustrate the suffering caused by the feeling of inability to provide children with the
care and security they need. Women’s responsibility for the household and the children often
forces them to conceal their own sufferings, resulting in their issues remaining unaddressed. The
number of women who are the sole breadwinners increased, but their employment opportunities
remain significantly inferior to men’s. The military operations and increased poverty add to the
potential for conflicts in the family and between widows and their in-laws.

72.  The Mission acknowledges that the supply of humanitarian goods, particularly foodstuffs,
allowed into Gaza by Israel temporarily increased during the military operations. The level of
goods allowed into Gaza before the military operations was, however, insufficient to meet the
needs of the population even before hostilities started, and has again decreased since the end of
the military operations. From the facts ascertained by it, the Mission believes that Israel has
violated its obligation to allow free passage of all consignments of medical and hospital objects,
food and clothing (article 23 of the Fourth Geneva Convention). The Mission also finds that
Israel violated specific obligations which it has as the occupying Power and which are spelled
out in the Fourth Geneva Convention, such as the duty to maintain medical and hospital
establishments and services and to agree to relief schemes if the occupied territory is not well
supplied.

73.  The Mission also concludes that in the destruction by the Israeli armed forces of private
residential houses, water wells, water tanks, agricultural land and greenhouses there was a
specific purpose of denying sustenance to the population of the Gaza Strip. The Mission finds
that Israel violated its duty to respect the right of the Gaza population to an adequate standard of
living, including access to adequate food, water and housing. The Mission, moreover, finds
violations of specific human rights provisions protecting children, particularly those who are
victims of armed conflict, women and the disabled.

74.  The conditions of life in Gaza, resulting from deliberate actions of the Israeli armed forces
and the declared policies of the Government of Israel — as they were presented by its authorized
and legitimate representatives — with regard to the Gaza Strip before, during and after the
military operation, cumulatively indicate the intention to inflict collective punishment on the
people of the Gaza Strip in violation of international humanitarian law.

75.  Finally, the Mission considered whether the series of acts that deprive Palestinians in the
Gaza Strip of their means of sustenance, employment, housing and water, that deny their
freedom of movement and their right to leave and enter their own country, that limit their access
to courts of law and effective remedies could amount to persecution, a crime against humanity.
From the facts available to it, the Mission is of the view that some of the actions of the
Government of Israel might justify a competent court finding that crimes against humanity have
been committed.

14. Thecontinuing detention of Israeli soldier Gilad Shalit

76.  The Mission notes the continued detention of Gilad Shalit, a member of the Israeli armed
forces, captured in 2006 by a Palestinian armed group. In reaction to his capture, the Israeli
Government ordered a number of attacks against infrastructure in the Gaza Strip and Palestinian
Authority offices as well as the arrest of eight Palestinian Government ministers and 26 members
of the Palestinian Legislative Council. The Mission heard testimonies indicating that, during the
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military operations of December 2008 — January 2009, Israeli soldiers questioned captured
Palestinians about the whereabouts of Gilad Shalit. Gilad Shalit’s father, Noam Shalit, appeared
before the Mission at the public hearing held in Geneva on 6 July 2009.

77.  The Mission is of the opinion that, as a soldier who belongs to the Israeli armed forces and
who was captured during an enemy incursion into Israel, Gilad Shalit meets the requirements for
prisoner-of-war status under the Third Geneva Convention. As such, he should be protected,
treated humanely and be allowed external communication as appropriate according to that
Convention. The International Committee of the Red Cross (ICRC) should be allowed to visit
him without delay. Information about his condition should also be provided promptly to his
family.

78.  The Mission is concerned by declarations made by various Israeli officials who have
indicated the intention of maintaining the blockade of the Gaza Strip until the release of Gilad
Shalit. The Mission is of the opinion that this would constitute collective punishment of the
civilian population of the Gaza Strip.

15. Internal violence and targeting of Fatah affiliates by security services
under the control of the Gaza authorities

79.  The Mission obtained information about violence against political opponents by the
security services that report to the Gaza authorities. These included the killing of a number of
Gaza residents between the beginning of the Israeli military operations and 27 February. Among
these were some detainees who had been at al-Saraya detention facility on 28 December and who
had fled following the Israeli aerial attack. Not all those killed after escaping detention were
Fatah affiliates, detained for political reasons, or charged with collaborating with the enemy.
Some of the escapees had been convicted of serious crimes, such as drug-dealing or murder, and
had been sentenced to death. The Mission was informed that the movement of many Fatah
members was restricted during Israel’s military operations in Gaza and that many were put under
house arrest. According to the Gaza authorities, arrests were made only after the end of the
Israeli military operations and only in relation to criminal acts and to restore public order.

80.  The Mission gathered first-hand information on five cases of Fatah affiliates detained,
Killed or subject to physical abuse by members of the security forces or armed groups in Gaza. In
most cases those abducted from their homes or otherwise detained were reportedly not accused
of offences related to specific incidents, but rather targeted because of their political affiliation.
When charges were laid, these were always linked to suspected political activities. The
testimonies of witnesses and the reports provided by international and domestic human rights
organizations bear striking similarities and indicate that these attacks were not randomly
executed, but constituted part of a pattern of organized violence directed mainly against Fatah
affiliates and supporters. The Mission finds that such actions constitute serious violations of
human rights and are not consistent with either the Universal Declaration of Human Rights or the
Palestinian Basic Law.
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The Occupied Palestinian Territory: the West Bank, including East Jerusalem

81.  The Mission considered developments in Gaza and the West Bank as closely interrelated,
and analysed both to reach an informed understanding of and to report on issues within its
mandate.

82. A consequence of Israel’s non-cooperation with the Mission was that the Mission was
unable to visit the West Bank to investigate alleged violations of international law there.
However, the Mission has received many oral and written reports and other relevant materials
from Palestinian, Israeli and international human rights organizations and institutions. In
addition, the Mission has met representatives of human rights organizations, members of the
Palestinian legislature and community leaders. It heard experts, witnesses and victims at the
public hearings, interviewed affected individuals and witnesses, and reviewed video and
photographic material.

1.  Treatment of Palestiniansin the West Bank by I sraeli security for ces,
including use of excessive or lethal force during demonstrations

83.  Various witnesses and experts informed the Mission of a sharp rise in the use of force by
the Israeli security forces against Palestinians in the West Bank from the beginning of the Israeli
operations in Gaza (chap. XX). A number of protestors were killed by Israeli forces during
Palestinian demonstrations, including in support of the Gaza population under attack, and scores
were injured. The level of violence used in the West Bank during the time of the operation in
Gaza was sustained also after the operation.

84.  Of particular concern to the Mission were allegations of the use of unnecessary, lethal
force by Israeli security forces, the use of live ammunitions, and the provision in the Israeli
armed forces “open fire regulations” of different rules to deal with disturbances where only
Palestinians are present and those where Israelis are present. This raises serious concern with
regard to discriminatory policies vis-a-vis Palestinians. Eyewitnesses also reported to the
Mission on the use of sniper fire in the context of crowd control. Witnesses spoke of the
markedly different atmosphere they encountered in the confrontation with the soldiers and
border police during demonstrations in which all checks and balances had been removed. Several
witnesses told the Mission that during the operation in Gaza, the sense in the West Bank was one
of a “free for all”, where anything was permitted.

85.  Little if any action is taken by the Israeli authorities to investigate, prosecute and punish
violence against Palestinians, including killings, by settlers and members of the security forces,
resulting in a situation of impunity. The Mission concludes that Israel has failed to fulfil its
obligations to protect the Palestinians from violence by private individuals under both
international human rights law and international humanitarian law.

2. Detention of Palestiniansin Israeli prisons

86. Itis estimated that, since the beginning of the occupation, approximately 700,000
Palestinian men, women and children have been detained by Israel. According to estimates, as at
1 June 2009, there were approximately 8,100 Palestinian “political prisoners” in detention in
Israel, including 60 women and 390 children. Most of these detainees are charged or convicted
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by the Israeli military court system that operates for Palestinians in the West Bank and under
which due process rights for Palestinians are severely limited. Many are held in administrative
detention and some under the Israeli “Unlawful Combatants Law”.

87.  The Mission focused on a number of issues in relation to Palestinian detainees that in its
view are linked to the December-January Israeli military operations in Gaza or their context.

88.  Legal measures since Israel’s disengagement from Gaza in 2005 have resulted in
differential treatment for Gazan detainees. A 2006 law altered due process guarantees and is
applied only to Palestinian suspects, the overwhelming majority of whom are from Gaza,
according to Israeli Government sources. The ICRC Family Visits Programme in the Gaza Strip
was suspended in 2007, barring all means of communication between Gazan prisoners and the
outside world.

89.  During the Israeli military operations in Gaza, the number of children detained by Israel
was higher than in the same period in 2008. Many children were reportedly arrested on the street
and/or during demonstrations in the West Bank. The number of child detainees continued to be
high in the months following the end of the operations, accompanied by reports of abuses by
Israeli security forces.

90. A feature of Israel’s detention practice vis-a-vis the Palestinians since 2005 has been the
arrest of Hamas affiliates. A few months before the elections for the Palestinian Legislative
Council in 2005, Israel arrested numerous persons who had been involved in municipal or
Legislative Council elections. Following the capture by Palestinian armed groups of Israeli
soldier Gilad Shalit in June 2006, the Israeli armed forces arrested some 65 members of the
Legislative Council, mayors and ministers, mostly Hamas members. All were held at least two
years, generally in inadequate conditions. Further arrests of Hamas leaders were conducted
during the military operations in Gaza. The detention of members of the Legislative Council has
meant that it has been unable to function and exercise its legislative and oversight function over
the Palestinian executive.

91.  The Mission finds that these practices have resulted in violations of international human
rights and humanitarian law, including the prohibition of arbitrary detention, the right to equal
protection under the law and not to be discriminated based on political beliefs and the special
protections to which children are entitled. The Mission also finds that the detention of members
of the Legislative Council may amount to collective punishment contrary to international
humanitarian law.

3. Restrictions on freedom of movement in the West Bank

92.  Inthe West Bank, Israel has long imposed a system of restrictions on movement.
Movement is restricted by a combination of physical obstacles, such as roadblocks, checkpoints
and the Wall, and administrative measures, such as identity cards, permits, assigned residence,
laws on family reunification, and policies on the right to enter from abroad and the right of return
for refugees. Palestinians are denied access to areas expropriated for the building of the Wall and
its infrastructure, for use by settlements, buffer zones, military bases and military training zones,
and the roads built to connect these places. Many of these roads are “Israeli only” and forbidden
for Palestinian use. Tens of thousands of Palestinians today are subject to a travel ban imposed
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by Israel, preventing them from travelling abroad. A number of witnesses and experts invited by
the Mission to meet in Amman and participate in the hearings in Geneva could not meet the
Mission owing to this travel ban.

93.  The Mission has received reports that, during the Israeli offensive in Gaza, restrictions on
movement in the West Bank were tightened. Israel imposed a “closure” on the West Bank for
several days. In addition, there were more checkpoints in the West Bank, including in East
Jerusalem, for the duration of the operation. Most of these were so-called flying checkpoints. In
January 2009, several areas of the West Bank between the Wall and the Green Line were
declared “closed military areas”.

94. During and following the operations in Gaza, Israel tightened its hold on the West Bank
by increasing expropriations, house demolitions and demolition orders, granting more permits
for homes built in settlements and intensifying the exploitation of the natural resources in the
West Bank. Following the operations in Gaza, Israel has amended the regulations which
determine the ability of persons with “Gaza ID” to move to the West Bank and vice versa,
further entrenching the separation between the people of the West Bank and Gaza.

95.  Israel’s Ministry of Housing and Planning is planning a further 73,000 settlement homes
in the West Bank. The building of 15,000 of these homes has already been approved and, if all
the plans are realized, the number of settlers in the Occupied Palestinian Territory will double.

96. The Mission believes that the restrictions on movement and access to which Palestinians
in the West Bank are subject, in general, and the tighter restrictions during and, to some extent,
after the military operations in Gaza, in particular, are disproportionate to any military objective
served . In addition, the Mission is concerned about the steps taken recently to formalize the
separation between Gaza and the West Bank, and as such between two parts of the Occupied
Palestinian Territory.

4. Internal violence and targeting of Hamas supporters by the Palestinian
Authority, restrictions on freedom of expression and assembly

97.  The Mission has received allegations of violations relevant to its mandate committed by
the Palestinian Authority in the period under inquiry. These include violations related to the
treatment of (suspected) Hamas affiliates by the security services, including unlawful arrest and
detention. Several Palestinian human rights organizations have reported that practices used by
the Palestinian Authority security forces in the West Bank amount to torture and cruel, inhuman
and degrading treatment and punishment. There have been a number of deaths in detention to
which it is suspected that torture and other ill-treatment may have contributed or which they
may have caused. Complaints of such practices have not been investigated.

98.  Allegations were also received about the use of excessive force and the suppression of
demonstrations by Palestinian security services — particularly those in support of the population
of Gaza during the Israeli military operations. On these occasions Palestinian Authority security
services have allegedly arrested many individuals and prevented the media from covering the
events. The Mission also received allegations of harassment by Palestinian security services of
journalists who expressed critical views.
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99. The disabling of the Palestinian Legislative Council following the arrest and detention by
Israel of several of its members has effectively curtailed parliamentary oversight over the
Palestinian Authority executive. The executive has passed decrees and regulations to enable it to
continue its day-to-day operations.

100. Other allegations include the arbitrary closure of charities and associations affiliated with
Hamas and other Islamic groups or the revocation and non-renewal of their licences, the forcible
replacement of board members of Islamic schools and other institutions, and the dismissal of
Hamas-affiliated teachers.

101. The Palestinian Authority continues to discharge a large number of civil and military
service employees, or suspend their salaries, under the pretext of “non-adherence to the
legitimate authority” or “non-obtainment of security approval” on their appointments, which has
become a pre-requirement for enrolment in public service. In effect, this measure excludes
Hamas supporters or affiliates from public sector employment.

102. The Mission is of the view that the reported measures are inconsistent with the Palestinian
Authority’s obligations deriving from the Universal Declaration of Human Rights and the
Palestinian Basic Law.

| srael

1. Impact on civilians of rocket and mortar attacks by Palestinian
armed groups on southern | srael

103. Palestinian armed groups have launched about 8000 rockets and mortars into southern
Israel since 2001 (chap. XXIV). While communities such as Sderot and Nir Am kibbutz have
been within the range of rocket and mortar fire since the beginning, the range of rocket fire
increased to nearly 40 kilometres from the Gaza border, encompassing towns as far north as
Ashdod, during the Israeli military operations in Gaza.

104. Between 18 June 2008 and 18 January 2009, rockets fired by Palestinian armed groups in
Gaza have killed three civilians inside Israel and two civilians in Gaza when a rocket landed
short of the border on 26 December 2008. Reportedly, over 1000 civilians inside Israel were
physically injured as a result of rocket and mortar attacks, 918 of whom were injured during the
time of the Israeli military operations in Gaza.

105. The Mission has taken particular note of the high level of psychological trauma suffered
by the civilian population inside Israel. Data gathered by an Israeli organization in October 2007
found that 28.4 per cent of adults and 72-94 per cent of children in Sderot suffered from post-
traumatic stress disorder. During the military operations in Gaza 1596 people were reportedly
treated for stress-related injuries while afterwards over 500 people were treated.

106. Rockets and mortars have damaged houses, schools and cars in southern Israel. On 5
March 2009, a rocket struck a synagogue in Netivot. The rocket and mortar fire has adversely
affected the right to education of children and adults living in southern Israel. This is a result of
school closures and interruptions to classes by alerts and moving to shelters but also the
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diminished ability to learn that is witnessed in individuals experiencing symptoms of
psychological trauma.

107. The rocket and mortar fire has also had an adverse impact on the economic and social life
of the affected communities. For communities such as Ashdod, Yavne, Beersheba, which
experienced rocket strikes for the first time during the Israeli military operations in Gaza, there
was a brief interruption to their economic and cultural activities brought about by the temporary
displacement of some residents. For towns closer to the Gaza border, which have been under
rocket and mortar fire since 2001, the recent escalation has added to the exodus of residents.

108. The Mission has determined that the rockets and, to a lesser extent, the mortars fired by
the Palestinian armed groups are incapable of being directed towards specific military objectives
and have been fired into areas where civilian populations are based. The Mission has further
determined that these attacks constitute indiscriminate attacks upon the civilian population of
southern Israel and that, where there is no intended military target and the rockets and mortars
are launched into a civilian population, they constitute a deliberate attack against a civilian
population. These acts would constitute war crimes and may amount to crimes against humanity.
Given the seeming inability of the Palestinian armed groups to direct the rockets and mortars
towards specific targets and given that the attacks have caused very little damage to Israeli
military assets, the Mission finds that there is significant evidence to suggest that one of the
primary purposes of the rocket and mortar attacks is to spread terror among the Israeli civilian
population, a violation of international law.

109. Noting that some of the Palestinian armed groups, among them Hamas, have publicly
expressed their intention to target civilians in reprisal for the civilian fatalities in Gaza as a result
of Israeli military operations, the Mission is of the view that reprisals against civilians in armed
hostilities are contrary to international humanitarian law.

110. The Mission notes that the relatively few casualties sustained by civilians inside Israel is
due in large part to the precautions put into place by Israel. This includes an early warning
system, the provision of public shelters and fortifications of schools and other public buildings at
great financial cost — a projected US$ 460 million between 2005 and 2011 — to the Government
of Israel. The Mission is greatly concerned, however, about the lack of an early warning system
and a lack of public shelters and fortifications for the Palestinian Israeli communities living in
unrecognized and in some of the recognized villages that are within the range of rocket and
mortars being fired by Palestinian armed groups in Gaza.

2. Repression of dissent in Israel, theright of accessto information
and treatment of human rights defenders

111. The Mission received reports that individuals and groups, viewed as sources of criticism
of Israel’s military operations were subjected to repression or attempted repression by the
Government of Israel. Amidst a high level of support for the Israeli military operations in Gaza
from the Israeli Jewish population, there were also widespread protests against the military
operations inside Israel. Hundreds of thousands — mainly, but not exclusively, Palestinian
citizens of Israel — protested. While, in the main, the protests were permitted to take place, there
were occasions when, reportedly, protesters had difficulty in obtaining permits — particularly in
areas populated mainly by Palestinian Israelis. In Israel and in occupied East Jerusalem 715
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people were arrested during the protests. There appear to have been no arrests of counter-
protesters and 34 per cent of those arrested were under 18 years of age. The Mission notes that a
relatively small proportion of those protesting were arrested. The Mission urges the Government
of Israel to ensure that the police authorities respect the rights of all its citizens, without
discrimination, including freedom of expression and the right to peaceful assembly, as
guaranteed to them by the International Covenant on Civil and Political Rights.

112. The Mission notes with concern the reported instances of physical violence committed by
members of the police against protesters, including the beating of protesters and other
inappropriate conduct such as subjecting Palestinian citizens of Israel who were arrested to racial
abuse and making sexual comments about female members of their families. Article 10 of the
Covenant requires that those deprived of their liberty be treated with humanity and respect for
the inherent dignity of the human person.

113. Of the protesters brought before the Israeli courts, the Palestinian Israelis were
disproportionately held in detention pending trial. The element of discrimination and differential
treatment between Palestinian and Jewish citizens of Israel by the judicial authorities, as
indicated in the reports received, is a substantial cause for concern.

114. The interviews of political activists by the Israeli General Security Services were cited as
the actions contributing most significantly to a climate of repression inside Israel. The Mission is
concerned about activists being compelled to attend interviews with Shabak (also known as Shin
Bet), without there being any legal obligation on them to do so, and in general at the alleged
interrogation of political activists about their political activities.

115. The Mission received reports concerning the investigation by the Government of Israel
into New Profile on allegations that it was inciting draft-dodging, a criminal offence, and reports
that the Government was seeking to terminate funding from foreign Governments for Breaking
the Silence, following its publication of testimonies of Israeli soldiers concerning the conduct of
the Israeli armed forces in Gaza in December 2008 and January 2009. The Mission is concerned
that the Government of Israel’s action with regard to these organizations may have an
intimidating effect on other Israeli human rights organizations. The so-called United Nations
Declaration on Human Rights Defenders guarantees the right “to solicit, receive and utilize
resources for the express purpose of promoting and protecting human rights and fundamental
freedoms through peaceful means”. If motivated by reaction to the organization’s exercise of its
freedom of expression, lobbying foreign Governments to terminate funding would be contrary to
the spirit of the Declaration.

116. The Government of Israel imposed a ban on media access to Gaza following

5 November 2008. Furthermore, access was denied to human rights organizations and the ban
continues for some international and Israeli organizations. The Mission can find no justification
for this. The presence of journalists and international human rights monitors aids the
investigation and wide public reporting of the conduct of the parties to the conflict, and can
inhibit misconduct. The Mission observes that Israel, in its actions against political activists,
non-governmental organizations and the media, has attempted to reduce public scrutiny of both
its conduct during its military operations in Gaza and the consequences that these operations had
for the residents of Gaza, possibly seeking to prevent investigation and public reporting thereon.
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D. Accountability

1. Proceedings and responses by I srael to allegations of violations
by itsarmed for ces against Palestinians

117. Investigations and, if appropriate, prosecutions of those suspected of serious violations are
necessary if respect for human rights and humanitarian law is to be ensured and to prevent the
development of a climate of impunity. States have a duty under international law to investigate
allegations of violations.

118. The Mission reviewed public information and reports from the Government of Israel
concerning actions taken to discharge its obligation to investigate alleged violations
(chap. XXVI). It addressed to Israel a number of questions on this issue, but it did not receive a

reply.

119. In response to allegations of serious violations of human rights law and international
humanitarian law, the Military Advocate General ordered some criminal investigations that were
closed two weeks later concluding that allegations “were based on hearsay”. The Israeli armed
forces also released the results of five special investigations carried out by high-ranking military
officers, which concluded that “throughout the fighting in Gaza, the IDF operated in accordance
with international law”, but the investigations reportedly revealed a very small number of errors.
On 30 July 2009 the media reported that the Military Advocate General had ordered the military
police to launch criminal investigations into 14 cases out or nearly 100 complaints of criminal
conduct by soldiers. No details were offered.

120. The Mission reviewed the Israeli internal system of investigation and prosecution
according to its national legislation and in the light of practice. The system comprises:

(a) disciplinary proceedings; (b) operational debriefings (also known as "operational
investigations™); (c) special investigations, performed by a senior officer at the request of the
chief of staff; and (d) military police investigations, carried out by the Criminal Investigation
Division of the military police. At the heart of the system lies the so-called operational
debriefing. The debriefings are reviews of incidents and operations conducted by soldiers from
the same unit or line of command together with a superior officer. They are meant to serve
operational purposes.

121. International human rights law and humanitarian law require States to investigate and, if
appropriate, prosecute allegations of serious violations by military personnel. International law
has also established that such investigations should comply with standards of impartiality,
independence, promptness and effectiveness. The Mission holds that the Israeli system of
investigation does not comply with all those principles. In relation to the “operational
debriefing” used by the Israeli armed forces as an investigative tool, the Mission holds the view
that a tool designed for the review of performance and to learn lessons can hardly be an effective
and impartial investigation mechanism that should be instituted after every military operation
where allegations of serious violations have been made. It does not comply with internationally
recognized principles of impartiality and promptness in investigations. The fact that proper
criminal investigations can start only after the “operational debriefing” is over is a major flaw in
the Israeli system of investigation.
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122. The Mission concludes that there are serious doubts about the willingness of Israel to
carry out genuine investigations in an impartial, independent, prompt and effective way as
required by international law. The Mission is also of the view that the Israeli system overall
presents inherently discriminatory features that make the pursuit of justice for Palestinian victims
very difficult.

2. Proceedings by Palestinian authorities
(@) Proceedingsrelated to actionsin the Gaza Strip

123. The Mission found no evidence of any system of public monitoring or accountability for
serious violations of international humanitarian law and human rights law set up by the Gaza
authorities. The Mission is concerned with the consistent disregard for international
humanitarian law with which armed groups in the Gaza Strip conduct their armed activities,
through rocket and mortar fire, directed against Israel. Despite some media reports, the Mission
remains unconvinced that any genuine and effective initiatives have been taken by the authorities
to address the serious issues of violation of international humanitarian law in the conduct of
armed activities by militant groups in the Gaza Strip.

124. Notwithstanding statements by the Gaza authorities and any action that they may have
taken, of which the Mission is unaware, the Mission also considers that allegations of killings,
torture and mistreatment within the Gaza Strip have gone largely without investigation.

(b)  Proceedingsrelated to actionsin the West Bank

125. With regard to relevant violations identified in the West Bank, it appears that, with few
exceptions, there has been a degree of tolerance towards human rights violations against political
opponents, which has resulted in a lack of accountability for such actions. The Ministry of
Interior has also ignored the High Court’s decisions to release a number of detainees or to reopen
some associations closed by the administration.

126. In the circumstances, the Mission is unable to consider the measures taken by the
Palestinian Authority as meaningful for holding to account perpetrators of serious violations of
international law and believes that the responsibility for protecting the rights of the people
inherent in the authority assumed by the Palestinian Authority must be fulfilled with greater
commitment

3. Universal jurisdiction

127. In the context of increasing unwillingness on the part of Israel to open criminal
investigations that comply with international standards, the Mission supports the reliance on
universal jurisdiction as an avenue for States to investigate violations of the grave breach
provisions of the Geneva Conventions of 1949, prevent impunity and promote international
accountability (chap. XXVIII).

4, Reparations

128. International law also establishes that, whenever a violation of an international obligation
occurs, an obligation to provide reparation arises. It is the view of the Mission that the current
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constitutional structure and legislation in Israel leaves very little room, if any, for Palestinians to
seek compensation. The international community needs to provide for an additional or
alternative mechanism of compensation for damage or loss incurred by Palestinian civilians
during the military operations (chap. XXIX).

E. Conclusions and recommendations

129. The Mission draws general conclusions on its investigations in chapter XXX, which also
includes a summary of its legal findings.

130. The Mission then makes recommendations to a number of United Nations bodies, Israel,
the responsible Palestinian authorities and the international community on: (a) accountability for
serious violations of international humanitarian law; (b) reparations; (c) serious violations of
human rights law; (d) the blockade and reconstruction; (e) the use of weapons and military
procedures; (f) the protection of human rights organizations and defenders ; (g) follow-up to the
Mission’s recommendations. The recommendations are detailed in chapter XXXI.
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PART ONE: METHODODOGY, CONTEXT AND APPLICABLE LAW
INTRODUCTION

131. On 3 April 2009, the President of the Human Rights Council established the United
Nations Fact Finding Mission on the Gaza Conflict with the mandate “to investigate all
violations of international human rights law and international humanitarian law that might have
been committed at any time in the context of the military operations that were conducted in Gaza
during the period from 27 December 2008 and 18 January 2009, whether before, during or
after.” The appointment of the Mission followed the adoption on 12 January 2009 of resolution
S-9/1 on the grave violations of human rights in the Occupied Palestinian Territory, particularly
due to the recent Israeli military attacks against the occupied Gaza Strip, by the United Nations
Human Rights Council at the end of its ninth special session.

132. The President appointed Justice Richard Goldstone, former judge of the Constitutional
Court of South Africa and former Prosecutor of the International Criminal Tribunals for the
former Yugoslavia and Rwanda, to head the Mission. The other three appointed members were:
Professor Christine Chinkin, Professor of International Law at the London School of Economics
and Political Science, who was a member of the high-level fact-finding mission to Beit Hanoun
(2008); Ms. Hina Jilani, Advocate of the Supreme Court of Pakistan and former Special
Representative of the Secretary-General on the situation of human rights defenders, who was a
member of the International Commission of Inquiry on Darfur (2004); and Colonel Desmond
Travers, a former Officer in Ireland’s Defence Forces and member of the Board of Directors of
the Institute for International Criminal Investigations.

133. As is usual practice, the Office of the United Nations High Commissioner for Human
Rights (OHCHR) established a secretariat to support the Mission.

134. Between the adoption of resolution S-9/1 in January and the establishment of the Mission
at the beginning of April, a broad cross section of actors, including domestic and international
non-governmental organizations (NGOs) and United Nations agencies and bodies, had already
conducted numerous investigations and produced reports on the military operations in Gaza, all
of which were taken into account by the Mission in its work of fact-finding and analysis.

135. Bearing in mind that the resolution of the Council had called for the urgent dispatch of the
Mission and given the 11-week delay in its establishment, the Mission agreed to be bound by a
short time frame (about three months) to complete its work and report to the Council at the
earliest opportunity.

136. The Mission interpreted the mandate as requiring it to place the civilian population of the
region at the centre of its concerns regarding the violations of international law. Accordingly, the
Mission has made victims its first priority and it will draw attention to their plight in the context
of the events under investigation. The members of the Mission hope that their situation will not
be neglected by any political agenda for the region.

137. The Mission considered it crucial for the implementation of its mandate to meet with the
widest possible range of stakeholders relevant to the facts under inquiry. During the three months
of its work in Geneva, Gaza, Amman and elsewhere, the Mission met representatives of civil
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Protection of persons cooper ating with the Mission

146. In the implementation of its mandate the Mission has called for the protections that are
required under the Declaration on the Right and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms, better known as the Declaration on Human Rights Defenders, to be
accorded to all who gave testimony at the public hearings. The Mission also was guided by
Commission on Human Rights resolution 2005/9 which “urges Governments to refrain from all
acts of intimidation or reprisal against (a) those who seek to cooperate or have cooperated with
representatives of United Nations human rights bodies, or who have provided testimony or
information to them”.

147. Subsequent to the public hearings in Geneva, the Mission was informed that a Palestinian
participant, Mr. Muhammad Srour, had been detained by Israeli security forces when returning
to the West Bank and became concerned that his detention may have been a consequence of his
appearance before the Mission. The Mission wrote to the Permanent Representative of Israel in
Geneva expressing its concern. In response, the Permanent Representative informed the Mission
that the detention of the person concerned was unrelated to his appearance at the public hearing.
Mr. Srour was subsequently released on bail. The Mission is in contact with him and continues
to monitor developments.

148. The Mission is also concerned about anonymous calls and messages received on private
phone numbers and e-mail addresses by some of those who provided information to it or assisted
in its work in the Gaza Strip. The contents seemed to imply that the originators of these
anonymous calls and messages regarded those who cooperated with the Mission as potentially
associated with armed groups. One of the recipients conveyed to the Mission apprehensions
about personal safety and a feeling of intimidation. The Mission also wishes to record that there
are others who have declined to appear before it or to provide information or, having cooperated
with the Mission, have asked that their names should not be disclosed, for fear of reprisal.
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I. METHODOLOGY
A. Mandate and terms of reference

151. In his letter appointing the members of the Mission, the President of the Council entrusted
the Mission with the following mandate: “to investigate all violations of international human
rights law and international humanitarian law that might have been committed at any time in the
context of the military operations that were conducted in Gaza during the period from 27
December 2008 and 18 January 2009, whether before, during or after.”

152. To implement its mandate, the Mission determined that it was required to consider any
actions by all parties that might have constituted violations of international human rights law or
international humanitarian law. The mandate also required it to review related actions in the
entire Occupied Palestinian Territory and Israel.

153. With regard to temporal scope, the Mission’s broad mandate includes violations before,
during and after the military operations that were conducted in Gaza between 27 December 2008
and 18 January 2009. The Mission considered that, while the Gaza events must be seen in the
context of the overall conflict and situation in the Occupied Palestinian Territory, in view of the
limited time and resources available, it would be beyond its abilities to focus on conduct or
actions that took place long before the military operation of December—January. The Mission
therefore decided to focus primarily on events, actions or circumstances occurring since 19 June
2008, when a ceasefire was agreed between the Government of Israel and Hamas. The Mission
has also taken into consideration matters occurring after the end of military operations that
constitute continuing human rights and international humanitarian law violations related to or as
a consequence of the military operation, up to 31 July 2009.

154. The Mission considered that the reference in its mandate to violations committed in the
context of the December—January military operations required it to go beyond violations that
took place directly as part of the operations. Thus violations within its mandate include those that
are linked to the December—January military operations in terms of time, objectives and targets,
and include restrictions on human rights and fundamental freedoms relating to Israel's strategies
and actions in the context of its military operations.

155. The normative framework for the Mission has been general international law, the Charter
of the United Nations, international humanitarian law, international human rights law and
international criminal law.



page 42
B. Methods of work

156. The Mission reviewed all allegations raised in connection with issues under its mandate.
The review included analysis of material in the public domain, including the many reports
produced after the military operations concluded, information provided to the Mission through
additional documentation and a series of meetings with experts who had been to the area or
studied matters of interest to the Mission.

157. In view of the time frame within which it had to complete its work, the Mission
necessarily had to be selective in the choice of issues and incidents for investigation. The report
does not purport to be exhaustive in documenting the very high number of relevant incidents that
occurred in the period covered by the Mission’s mandate and especially during the military
operations in Gaza. Nevertheless, the Mission considers that the report is illustrative of the main
patterns of violations. The Mission also stresses that the exclusion of issues or incidents from the
report in no way reflects on the seriousness of the relevant allegations.

158. The Mission based its work on an independent and impartial analysis of compliance by
the parties with their obligations under international human rights and humanitarian law in the
context of the recent conflict in Gaza, and on international investigative standards developed by
the United Nations.

159. The Mission adopted an inclusive approach to receiving information and views on matters
within its mandate. Information-gathering methods included:

(@) The review of reports of international organizations, including the United Nations;
reports and other documentation, including affidavits, produced by non-governmental and civil
society organizations (Palestinian, Israeli and international); media reports; and writings of
academics and analysts on the conflict;

(b) Interviews with victims, witnesses and other persons having relevant information. In
keeping with established human rights methodology and in order to ensure both the safety and
privacy of the interviewees and the integrity of the information provided, such interviews were
conducted in private. The Mission decided not to interview children. The Mission conducted
188 individual interviews. Most interviews were conducted in person. If the Mission was unable
to meet the relevant persons, interviews were conducted by telephone. Also in keeping with
normal practice for this type of report and to continue to protect their safety and privacy, the
names of the victims, witnesses and other sources are generally not explicitly referred to in the
report and codes are used instead. The names of individuals who publicly testified at the hearings
held by the Mission or who have explicitly agreed to be named (see below) are, however,
identified;

(c) Site visits to specific locations in Gaza where incidents had occurred. The Mission
investigated 36 incidents in Gaza;

(d) The analysis of video and photographic images, including satellite imagery provided
by UNOSAT, and expert analysis of such images;

(e) The review of medical reports about injuries to victims;
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164. The Mission gathered first-hand information with regard to the situation in Israel and in
the West Bank by conducting telephone interviewees with victims, community representatives,
local authorities, members of NGOs and experts; by hearing testimonies from victims, witnesses
and experts from Israel and from the West Bank at the public hearings in Geneva; and by holding
meetings and private interviews both in Amman and in Geneva.

165. The Mission’s efforts in this regard were partially thwarted because of restrictions on the
freedom of movement of some of the people that the Mission wished to interview. The Mission
was not able to meet as planned the Palestinian Minister of Justice, Dr. Ali al-Khashan, in
Amman, as he was not allowed by Israel to leave the West Bank. The Mission was also unable to
meet Ms. Khalida Jarrar, a member of the Palestinian Legislative Council, who is subject to a
travel ban by Israel (see chap. XXII). It held a teleconference with her. A Palestinian witness at
the Geneva public hearings, Mr. Shawan Jabarin, had to be heard by videoconference as he is
also subject to a travel ban by Israel.

A noteon the public hearings

166. The purpose of the public hearings, which were broadcast live, was to enable victims,
witnesses and experts from all sides to the conflict to speak directly to as many people as
possible in the region as well as in the international community. The Mission is of the view that
no written word can replace the voice of victims. While not all issues and incidents under
investigation by the Mission were addressed during the hearings, the 38 public testimonies
covered a wide range of relevant facts as well as legal and military matters. The Mission had
initially intended to hold hearings in Gaza, Israel and the West Bank. However, denial of access
to Israel and the West Bank resulted in the decision to hold hearings of participants from Israel
and the West Bank in Geneva.

167. Participants in the hearings were identified in the course of the Mission’s investigations,
and had either first-hand experience or information or specialized knowledge of the issues under
investigation and analysis. In keeping with the objectives of the hearings, the Mission gave
priority to the participation of victims and people from the affected communities. Participants
took part in the hearings on a voluntary basis. Some individuals declined to participate for fear of
reprisal. The Mission received expressions of gratitude from participants, as well as members of
the affected communities, for having provided an opportunity to speak publicly of their
experiences.

C. Assessment of information

168. In establishing its findings, the Mission sought to rely primarily and whenever possible on
information it gathered first-hand, including through on-site observations, interviews and
meetings with relevant persons. Information produced by others, including reports, affidavits and
media reports, was used primarily as corroboration.

169. The section of the report on the Gaza Strip is based on first-hand information gathered and
verified by the Mission. To assess the situation in Israel and in the West Bank, the Mission had
to make comparatively greater use of information produced by others for the reasons explained
above. These sections too, however, include first-hand information directly gathered and verified
by the Mission.
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309. Finally, it is also useful to briefly recall that States not party to an armed conflict have
responsibilities and a crucial role to play for the protection of civilians and those hors de combat
and for the protection of their rights. Under article 1 common to the Geneva Conventions 1949, the
“High Contracting Parties undertake to respect and to ensure respect for the present Convention
in all circumstances.” This provision entails obligations not only in relation to actors and conduct
within the jurisdiction of each State but also in relation to the international enforcement of the
Conventions. States parties to the Geneva Conventions also have the obligation to facilitate the
passage of humanitarian relief and a role to play in the provision of such assistance for the
protected population in case of need (articles 23 and 59 of the Fourth Geneva Convention).

310. To conclude, the Mission wishes to emphasize that all parties to an armed conflict have
the obligation to respect the enjoyment of human rights by all.
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call the inhabitants of a house. The Mission notes that these warnings all took place in situations
where the view appears to have been reached that those in the house are civilians or
predominantly civilians. If the choice is between making another call or firing a light missile that
carries with it a significant risk of killing those civilians, the Mission is not convinced that it
would not have been feasible to make another call to confirm that a strike was about to be made.

535. Finally, apart from the issue of fear and ambiguity, there is the question of danger. The
idea that an attack, however limited in itself, can be understood as an effective warning in the
meaning of article 57 (2) (c) is rejected by the Mission.

(c) Leaflets

536. The leaflets and radio broadcasts that told people to leave their homes and head towards
city centres were in most cases lacking in specificity and clarity: people could not be certain that
the warnings were directed at them in particular, since they were being issued as far as they
could tell to almost everyone, and they could not tell when they should leave since there was
rarely an indication of when attacks would take place. Furthermore, in the circumstances created
by the Israeli armed forces, people could not reasonably be expected to flee to what appeared to
be even less safe places on the basis of such non-specific warnings. Therefore, the Mission does
not consider such warnings to have been the most effective possible in the circumstances and,
indeed, doubts that many were effective at all.

7. Conclusions

537. While noting the statements of the significant efforts made by the Israeli armed forces to
issue warnings, the sole question for the Mission to consider at this point is whether the different
kinds of warnings issued can be considered as sufficiently effective in the circumstances to
constitute compliance with article 57 (2) (c).

538. The Mission accepts that the warnings issued by the Israeli armed forces in some cases
encouraged numbers of people to flee and get out of harm’s way in respect of the ground
invasion, but this is not sufficient to consider them as generally effective.

539. The Mission considers that some of the leaflets with specific warnings, such as those that
Israel indicates were issued in Rafah and al-Shujaeiyah, may be regarded as effective. However,
the Mission does not consider that general messages telling people to leave wherever they were
and go to city centres, in the particular circumstances of this military campaign, meet the
threshold of effectiveness.

540. The Mission regards some specific telephone calls to have provided effective warnings
but treats with caution the figure of 165,000 calls made. Without sufficient information to know
how many of these were specific, it cannot say to what extent such efforts might be regarded as
effective.

541. The Mission does not consider the technique of firing missiles into or on top of buildings
as capable of being described as a warning, much less an effective warning. It is a dangerous
practice and in essence constitutes a form of attack rather than a warning.
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1. Theimmediate context

547. Shelling had been ongoing since the night of 14 January. The areas of Tal el-Hawa and
southern Rimal had come under attack. There had been shelling close to the UNRWA compound
at various points during the night. In the morning of 15 January staff in the UNRWA compound
were instructed to remain inside as much as possible.

2. Therisks

548. The UNRWA compound contained, among other things, a substantial fuel depot. The
depot has an underground storage facility, which at the time had about 120,000 litres of fuel.
Fuel tankers parked above ground had around 49,000 litres of fuel in them. In addition to the
obvious and immediate risk of fire in these circumstances, the compound also stored large
quantities of medical supplies, food, clothing and blankets in the warehouses.

549. Conservative estimates suggest that between 600 and 700 civilians were taking shelter in
the compound at that time.

550. The principal and immediate risk was, therefore, of what might have been a catastrophic
fire caused by the ignition of the fuel in the direct vicinity of the site where hundreds of civilians
had sought shelter directly in response to the Israeli warnings of 3 January 20009.

3. Thestrikes

551. The Mission considers the witnesses it interviewed about this incident to be reliable
and credible. After careful analysis of the information it received, the Mission finds that the
following can be established with a high degree of certainty:

552. Three high explosive shells hit the compound. Two landed on the Gaza Training Centre
and one landed in the car park. Complete or substantial parts of seven white phosphorous
container shells landed in the compound. The wedges in these container shells were either
discharged totally or very substantially in the compound. One shell, which was seen directly by
a senior international staff member with many years’ of active military service, detonated on
impact or only a very short distance from the ground.

553. One high explosive shell struck the Gaza Training Centre’s yard and was witnessed by at
least two guards and left a crater.

554. Two high explosive shells landed on the roof of the education building. There are two
large holes in the roof and shrapnel all around.

555. A white phosphorous container shell struck the Project and Logistics Division Building.

556. One white phosphorous container shell hit the back of a vehicle in the spare parts store,
coming through a wall on the south side at a high point. This is believed to have caused the fire
to start in the workshop area.
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557. One white phosphorous container shell or a substantial part thereof came through a wire
fence at the top of the southern boundary of the compound near the spare parts and workshop
area, causing damage to a vehicle there.

558. One white phosphorous container shell landed in the workshop embedding itself in the
concrete.

559. One white phosphorous container shell or a substantial part thereof came through the roof
of the painting bay.

560. One white phosphorous container shell or a substantial part thereof struck a manhole
cover near small warehouses storing food.

561. One white phosphorous container shell struck near a generator on concrete ground.

562. Seven of the ten strikes occurred in an area smaller than a standard football pitch. The
whole area, including the three other strikes on or near the Gaza Training Centre, would be no
more than two football pitches.

563. The precise moment when each of the strikes occurred cannot be stated with certainty but
all occurred between 8 a.m. and 12 noon.

4. Communicationsand responses

564. For the purposes of liaison with the Israeli authorities, the counterpart of the United
Nations Department of Safety and Security (DSS) is the Coordinator of Government Activities
in the Territories (COGAT). This is a unit within the Israeli Ministry of Defense. In Gaza the
day-to-day liaison and coordination activity with COGAT is carried out by the Coordination and
Liaison Administration (CLA), located on the Israeli side of the Erez crossing. CLA is the
military unit responsible for the coordination of access to and from Gaza in connection with the
facilitation of civilian and humanitarian needs. DSS at the time routinely liaised with COGAT
through CLA.

565. From 27 December until 2 January DSS communicated with COGAT/CLA by telephone
and by e-mail. The Mission is in possession of the names of the Israeli officers with whom such
contact was established and maintained. In the second phase of the conflict, COGAT
intervention increased and new personnel added to their capacity. Two new contacts were added
to those already established.

566. The most comprehensive list of relevant data was forwarded to COGAT/CLA on 3 April
2008, including all United Nations installations. As of 29 December 2008 COGAT/CLA had
been provided with an updated list of the coordinates of all United Nations offices, international
residences and pre-identified possible emergency shelters. Throughout the military operations
DSS was in almost daily communication, providing detailed information on coordinates of
relevant emergency shelters and distributions centres. The Mission has been shown the relevant
log of all such communications.

567. On the day in question DSS made at least seven phone calls to COGAT/CLA counterparts
between 8.14 a.m. and 1.45 p.m. These conversations addressed, for instance, the proximity of
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576. Secondly, the claim that this result was neither intended nor anticipated has to be
reviewed carefully. In the first place the Mission affirms the result to be reviewed is not
fragments and wedges landing in the compound but ten shells landing and exploding inside the
compound. It is difficult to accept that the consequences were not appreciated and foreseen by
the Israeli armed forces.

577. Those in the Israeli army who deploy white phosphorous, or indeed any artillery shells,
are expertly trained to factor in the relevant complexities of targeting, including wind force and
the earth’s curvature. They have to know the area they are firing at, possible obstacles in hitting
the target and the other environmental factors necessary to ensure an effective strike. It is also
clear that, having determined that it was necessary to establish a safety distance, the presence of
the UNWRA installations was a factor present in the minds of those carrying out the shelling.

578. The question then becomes how specialists expertly trained in the complex issue of
artillery deployment and aware of the presence of an extremely sensitive site can strike that site
ten times while apparently trying to avoid it.

579. The Mission’s scepticism that the result was not anticipated is confirmed by the fact that
from around 8 a.m. on 15 January UNRWA officials began a series of calls to a number of
officials explaining precisely what was going on. These calls were made to the appropriate
people at COGAT/CLA as a result of prearranged coordination and further reinforced by the
numerous calls by the Deputy Director of UNRWA to senior Israeli military officials in Tel
Aviv.

580. In particular, the Israeli military officials were informed that shells had indeed struck
inside the compound by the series of phone calls made by UNRWA officials.

581. The Mission is in possession of information that indicates a senior UNRWA official
called the head of HCC in Tel Aviv and a number of his immediate subordinates several times.
In particular a call was made at 10.31 a.m. by the official to the Israeli armed forces to explain
that white phosphorous had landed in the compound and had set fire to the warehouse. He was
told “by Tel Aviv” that the firing had stopped. To be clear, this means that by 10.30 a.m. at the
latest channels of communication had been opened between Tel Aviv and those on the ground in
Gaza City responsible for the firing of the shells, albeit not necessarily directly, but sufficient to
be receiving reports of what was going on from Israeli troops on the ground.

582. At 10.30 a.m. staff at the UNRWA compound noted five white phosphorous container
shells had discharged in the confines of the compound. At 10.40 a.m. the UNRWA official was
again in direct communication with Tel Aviv explaining specifically that “the targeting is taking
place in the vicinity of the workshop” and requiring that the Israeli armed forces desist
immediately. In particular, he pointed out that what was required was a cessation of the firing for
a sustained period of time to allow staff to bring the fire under control.

583. At 11.17 a.m. the same senior UNRWA official was informed in a phone call from
UNRWA staff in the compound that a further two rounds had impacted “within the last ten
minutes”.
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the Israeli authorities claim they were facing. The decision to continue using the same means in
the face of such knowledge compounds that recklessness. It deprived the UNRWA staff of the
ability to contain the fires that had been caused and led to millions of dollars worth of damage
that could have been avoided. It also put in danger some 700 lives, including staff and sheltering
civilians.

595. The Mission, therefore, concludes on the basis of the information it received and in the
absence of any credible refuting evidence that Israeli armed forces violated the customary
international law requirement to take all feasible precautions in the choice of means and method
of attack with a view to avoiding and in any event minimizing incidental loss of civilian life,
injury to civilians and damage to civilian objects as reflected in article 57 (2) (a) (ii) of
Additional Protocol | to the Geneva Conventions.

C. AIl-Qudshospital, Tal e-Hawa, Gaza City

596. AIl-Quds hospital belongs to the Palestinian Red Crescent Society (PRCS). It consists of
three buildings facing west towards the sea and occupying the corner of Jami’at ad-Duwal
al-Arabiyah Street and al-Abraj Street in the area of Tal el-Hawa. The building nearest the corner
is seven storeys high. Its principal purposes were administrative and cultural rather than medical.
It stored a huge quantity of PRCS archives. The middle building contains the accident and
emergency treatment area as well as other offices. The building furthest from the corner is the
main medical building with operating theatres in the basement. About 200 metres eastwards on
al-Abraj Street is the Palestinian Red Crescent ambulance depot. These buildings all suffered
significant damage in the course of an Israeli bombardment on 15 January 2009, which included
the use of white phosphorous. The attacks endangered the lives of the staff and more than

50 patients in the hospital. There was no warning given for any of the attacks.

597. The Mission met staff from the hospital on six separate occasions, three of them on site
visits. Two extended site visits included inspections not only of the hospital premises, but also of
the ambulance depot, of the damage done to apartment buildings on that street and of the area
opposite the hospital to assess the damage done by fighting in that area. Three long interviews
were carried out with one doctor individually, another was carried out with two doctors together
and there were two group meetings with four and five doctors, respectively. The Mission also
received a considerable body of photographs and digital video footage of the events of the day in
question. It furthermore addressed questions to the Government of Israel regarding the use of
white phosphorous munitions against al-Quds hospital and the direct military advantage pursued
by their use under the circumstances, but received no reply.

598. The doctors with whom the Mission spoke all occupied senior positions but also
witnessed the events that occurred throughout that day. The Mission was impressed with their
objectivity and the genuine distress several of them showed at being unable to help or protect the
sick and wounded who had come to the hospital. Throughout that day many of the staff,
including the doctors, took exceptional risks to stop fire spreading, including by removing white
phosphorous wedges from near diesel tanks. One doctor in particular showed remarkable
courage. He left the hospital to drive an ambulance through artillery shelling as he sought to
bring an eight-year-old girl to al-Shifa hospital for treatment which he was no longer able to
provide in al-Quds. Having taken the girl there, he drove back to the hospital in the same
conditions to continue assisting the efforts to fight the fires.
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on the hospital occurred and the apparently unexplainable crushing of ambulances parked
outside the depot.

623. In the light of all these considerations, the Mission finds that there are reasonable grounds
to believe that the hospital and the ambulance depot, as well as the ambulances themselves, were
the object of a direct attack by the Israeli armed forces in the area at the time and that the
hospital could not be described in any respect at that time as a military objective.

4. Legal findings

624. Article 18 of the Fourth Geneva Convention provides that civilian hospitals may in no
circumstances be the object of attack but shall at all times be respected and protected by the
parties to the conflict.

625. Article 19 provides that the protection to which civilian hospitals are entitled shall cease
“only after due warning has been given, naming, in all appropriate cases, a reasonable time limit
and after such warning has remained unheeded.”

626. Even in the unlikely event that there was any armed group present on hospital premises,
there is no suggestion even by the Israeli authorities that a warning was given to the hospital of
an intention to strike it. As such the Mission finds on the information before it that Israeli armed
forces violated articles 18 and 19 of the Fourth Geneva Convention.

627. On considering the information before it, the Mission takes the view that there was intent
to strike the hospital, as evidenced in particular by the high explosive artillery shell that
penetrated the rear of the hospital and destroyed the pharmacy.

628. Even if it is suggested that there was no intent to directly strike the hospital but that
Palestinian armed groups had taken up positions near al-Quds hospital, the Israeli armed forces
would still have been bound to ensure that risk of death, injury or damage to the people in the
hospital or the hospital itself would not be excessive in relation to the military advantage
anticipated in attacking the hospital.

629. Taking into account the weapons used, and in particular the use of white phosphorous in
and around a hospital that the Israeli armed forces knew was not only dealing with scores of
injured and wounded but also giving shelter to several hundred civilians, the Mission finds,
based on all the information available to it, that in directly striking the hospital and the
ambulance depot the Israeli armed forces in these circumstances violated article 18 of the Fourth
Geneva Convention and violated customary international law in relation to proportionality.

D. Attackson al-Wafa hospital, 5 and 16 January 2009

630. The Mission interviewed three senior doctors of al-Wafa hospital. One was Dr. Khamis
el-Essi, its Director. The two other doctors do not wish to be identified. The Mission has also
reviewed information in the public domain in relation to the various alleged attacks on the
hospital.

631. Al-Wafa hospital is located at the eastern part of al-Shujaeiyah (east Gaza City), very
close to the Israel-Gaza eastern border. It was founded in 1996 and provides long-term care to
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those suffering from head and spinal injuries. Many patients are elderly. It can accommodate
over 50 patients.

632. The hospital consists of three buildings. From south to north these are the administrative
building (three floors), the hospital buildings (rooms of patients and surgeries, seven floors) and
the building for the elderly (reception and rehabilitation, three floors).

1. Thefacts

633. The hospital was the object of a significant attack on 16 April 2008. Tanks fired in and
around the hospital area, damaging a large number of patient rooms and causing significant
destruction of the building for rehabilitative care for the elderly. Hospital staff indicate there was
no armed presence inside the hospital at that time but cannot say whether there may have been a
presence outside.

634. During the military operations, the hospital was attacked again. Despite media reports that
a warning had been given, hospital staff deny that any specific warning was received. Leaflets
had been dropped in the area with general indications that support of Hamas would be punished.
The hospital had also received a number of telephone warnings with recorded messages but with
no specific indication that the hospital itself would be the object of an attack, much less with an
indication of when that would occur. One doctor indicated that the hospital had received around
four such messages each day since 27 December 2008.

635. On 5 January, the hospital was attacked with intensive artillery fire, including white
phosphorous shells. Senior doctors indicate that generic recorded telephone warnings were
actually received during the shelling. The latest warning the hospital received on 5 January was
at 4.30 p.m. Following this, at around 12.30-1 a.m. on 6 January, white phosphorous shells
landed in the area surrounding the administrative building and on its roof.

636. The white phosphorous caused damage to the administrative building only, destroying the
roof.

637. All three witnesses of the senior medical staff confirm absolutely that there was no
presence of any armed resistance inside the hospital. They are not able to confirm or deny the
presence of such elements outside of the hospital.

638. The hospital was attacked again with artillery fire on 16 January 2009 at 2 a.m. No
specific warning was given. Again a general recorded message had been received saying that
people located in the border areas should leave and threatening punitive measures to those who
stayed. Again doctors confirm there was no armed presence inside the hospital but cannot say
what was occurring outside it.

639. The attack damaged the building for elderly patients on the ground and third floors as well
as the roof. It damaged the third and fourth floors of the central hospital building.

640. Doctors estimate that the tanks were as close as 70 metres from the hospital.

641. The damage to the hospital (as a result of the two attacks) is estimated at US$ 550,000.
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683. The Mission does not deny the possibility of children being recruited by Palestinian armed
groups. However, in the case of Imad Abu Askar, the Mission is satisfied that he was not a
Hamas operative. Apart from his father’s vehement and, in the Mission’s view, credible rejection
of any such claim, two other factors appear relevant. Firstly, since it has become clear that Imad
was a 13-year-old boy it is noticeable that Israel has not commented further on the allegation of
his alleged Hamas activity in general or the allegation in particular that on the day in question he
had launched mortars at Israel.

684. Secondly, the Israeli armed forces directly called Mr. Abu Askar early in the morning of
6 January notifying him that his house would be attacked imminently. If Imad Abu Askar was as
notorious and important as alleged, despite his young age, the Mission presumes that the Israeli
authorities would have known where he lived and, in particular, that he lived in the very house
they were about to destroy. It is extremely doubtful that the Israeli armed forces, having
identified the house where alleged Hamas militants of some significance lived, would warn them
so that they may escape and then bomb the house.

685. There is no indication that anyone of the name of Hassan Abu Askar was killed in the
attacks as far as the Mission can determine. The Mission notes that the two Hamas operatives
Israeli reports refer to were at least on one occasion referred to as brothers. Mr. Abu Askar
confirms that there is no one of such a name in his family.

686. It would appear that shortly after the attack the Israeli armed forces received some
information that two Abu Askar brothers had been killed. That much is indeed true. However,
the use made of that information appears to the Mission to have been knowingly distorted. The
brothers were Imad and Khaled, not Imad and Hassan as asserted. One was a 13-year-old boy,
the other was a recently married 19-year-old. The certainty and specificity with which the Israeli
authorities spoke at the time make it very difficult for them to suggest now that they had simply
mixed up the names.

E. Factual findings

687. The facts gathered by the Mission indicate that on 6 January 2006 at around 1.45 a.m. the

Israeli forces called Mr. Abu Askar’s house, alerted him to the imminent strike on his house and

proceeded to destroy it with an aerial strike about seven minutes later. As a result of the warning,
Mr. Abu Askar was able to save himself and his family. The Mission finds that the Israeli forces

did not seek to kill Mr. Abu Askar or the members of his family with this strike.

688. The Mission also finds that at around 4 p.m. Israeli forces launched at least four mortar
shells. One landed in the al-Deeb courtyard, killing nine people immediately and two later on.

689. Three other shells landed on al-Fakhura Street, which was busy at the time, killing at least
a further 24 people and injuring as many as 40.

690. The Mission notes that the attack may have been in response to a mortar attack from an
armed Palestinian group but considers the credibility of Israel’s position damaged by the series
of inconsistencies and factual inaccuracies.
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F. Legal findings

691. Elements of article 50 of Additional Protocol | reflect customary international law and
provide the following:

2. The civilian population comprises all persons who are civilians.

3. The presence within the civilian population of individuals who do not
come within the definition of civilians does not deprive the population
of its civilian character.

692. Article 57 is relevant in relation to the following provisions:

1. In the conduct of military operations, constant care shall be taken to
spare the civilian population, civilians and civilian objects.

2. With respect to attacks, the following precautions shall be taken:
(@ Those who plan or decide upon an attack shall:

(i) Do everything feasible to verify that the objectives to be attacked are
neither civilians nor civilian objects and are not subject to special
protection but are military objectives within the meaning of paragraph 2
of article 52 and that it is not prohibited by the provisions of this
Protocol to attack them;

(if) Take all feasible precautions in the choice of means and methods of
attack with a view to avoiding, and in any event to minimizing,
incidental loss of civilian life, injury to civilians and damage to civilian
objects;

(iii) Refrain from deciding to launch any attack which may be expected to
cause incidental loss of civilian life, injury to civilians, damage to
civilian objects, or a combination thereof, which would be excessive in
relation to the concrete and direct military advantage anticipated,

(b) An attack shall be cancelled or suspended if it becomes apparent that the
objective is not a military one or is subject to special protection or that the attack may be
expected to cause incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive in relation to the concrete and
direct military advantage anticipated,

(c) Effective advance warning shall be given of attacks which may affect the
civilian population, unless circumstances do not permit.

693. The Mission considers there are two key issues to be considered in the present case: the
issue of proportionality in relation to the military advantage to be gained and the choice of
weapons used.






page 158

698. The Mission does not say that the Israeli armed forces had to accept the risk to themselves
at all cost, but in addressing that risk it appears to the Mission that they had ample opportunity to
make a choice of weapons that would have significantly limited the risk to civilians in the area.
According to the position the Government has itself taken, Israeli forces had a full 50 minutes to
respond to this threat — or at least they took a full 50 minutes to respond to it. Given the
mobilization speeds of helicopters and fighter jets in the context of the military operations in
Gaza, the Mission finds it difficult to believe that mortars were the most accurate weapons
available at the time. The time in question is almost 1 hour. The decision is difficult to justify.

699. The choice of weapon — mortars — appears to have been a reckless one. Mortars are area
weapons. They kill or maim whoever is within the impact zone after detonation and they are
incapable of distinguishing between combatants and civilians. A decision to deploy them in a
location filled with civilians is a decision that a commander knows will result in the death and
injuries of some of those civilians.

700. Even if the version of events presented now by Israel is to be believed, the Mission does
not consider that the choice of deploying mortar weapons in a busy street with around

150 civilians in it (not to mention those within the school) can be justified. The Mission does not
consider that in these circumstances it was a choice that any reasonable commander would have
made.

701. From the facts available to it, the Mission believes that there has been a violation of:
Additional Protocol I, articles 57 (2) (a) (ii) and (iii) as set out above;

The inherent right to life of the Palestinian civilians killed in the above incidents by
depriving them arbitrarily of their life in violation of article 6 of the International
Covenant on Civil and Political Rights.

702. The Mission views as being unreliable the versions given by the Israeli authorities. The
confusion as to what was hit, the erroneous allegations of who was specifically hit and where the
armed groups were firing from, the indication that Israeli surveillance watched the scene but
nonetheless could not detect where the strikes occurred, all combine to give the impression of
either profound confusion or obfuscation.

703. Whatever the truth, the Mission is of the view that the deployment of at least four mortar
shells to attempt to kill a small number of specified individuals in a setting where large numbers
of civilians were going about their daily business and 1,368 people were sheltering nearby
cannot meet the test of what a reasonable commander would have determined to be an acceptable
loss of civilian life for the military advantage sought.

X1. DELIBERATE ATTACKSAGAINST THE CIVILIAN POPULATION

704. According to the Israeli Government, the Israeli armed forces’ rules of engagement for
the military operation in Gaza emphasized the principle of distinction as one of four “guiding
principles that applied in an integrated and cumulative manner: military necessity, distinction,
proportionality and humanity”. It defines the principle of distinction in the following terms:
“Strikes shall be directed against military objectives and combatants only. It is absolutely
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757. The Juha family and their neighbours, the Sawafeary family, walked down al-Sekka Street
for 100 metres in the direction of Rafah. When they reached the house of another neighbour,
Mr. Abu Zur, they were invited into that house and decided to stay there. The three families
spent 4 January in the house. On the morning of 5 January the house was the subject of intense
firing from Israeli troops in the vicinity. After some time Israeli soldiers approached the house
and ordered everyone to come out. The men were separated from the women. From the group of
men four were separated and required to strip to their underwear. They were held in a house
opposite the Abu Zur house, belonging to Mr. Subhi al-Samouni. The remaining group was told
once again to leave the area and walk towards Rafah. Mr. Juha recounts that walking down

al Sekka Street the group came to a point where a large crater blocked the way ahead and the
surrounding rubble provided a difficult obstacle for some members of his family, including his
ageing mother, who had fainted shortly before outside the Abu Zur house.

758. In the face of these obstacles the group of three families walked east towards Salah ad-Din
Street. There they entered the house of another family, the Mughrabis. With the arrival of the
Juha, Sawafeary and Abu Zur families, there were now more than 70 persons assembled in the
house.

759. Mr. Juha told the Mission that, after taking a little rest in the Mughrabi house, he came to
the view that it was impossible for them all to stay there, given their substantial numbers and the
earlier experience of the intense firing at the Abu Zur house. He decided that they should seek to
go back into the street and move to another place. Mr. Mughrabi strongly advised against this.

760. The Juha, Abu Zur and Sawafeary families went back into the street in the afternoon of
5 January. Mr. Juha had his mother in front of him propped up on a two-wheeled trolley as she
was unable to walk. Mr. Sawafeary was near to him at the front of the group. Behind him,
towards the middle of the group, was his 15-year-old son, Ibrahim, carrying a white flag.

Mr. Juha believes he heard two shots. One of the shots hit his son in the chest. The group
immediately sought cover once again in the Mughrabi house. They tried to care for Ibrahim in
the workshop at the front of the house. His mother tried to sew the wound with a needle and
thread and sterilize the materials with eau de cologne. Ibrahim died some six hours after he was
shot.

761. The group of over 70 persons remained in the house until 8 January in the afternoon,
when ICRC and PRCS representatives came to the neighbourhood and they managed to leave the
area and walk to Gaza City.

6. Factual findings

762. The Mission found the witnesses of the shooting of Ibrahim Juha to be credible and
reliable. It has no reason to doubt the veracity of their testimony.

763. The testimonies of Mr. Mu’een Juha and Mrs. Juha, Mr. Sameh Sawafeary and Mr. Rajab
Darwish Mughrabi, as well as of Mrs. Abir Hajji, all establish that there were no combat
operations in the area at the time of the incident. The Israeli armed forces had attacked

Mr. Juha’s house and that of Mr. Abu Zur, where the Juhas and other families had taken refuge,
forcing them to leave the area. It was the Israeli armed forces that ordered these families to take
the road to Rafah. In sum, the Israeli armed forces deliberately opened fire on a group of persons
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916. On 30 December 2008, a recorded warning was left on the flour mill’s answering machine
to the effect that the message was from the Israeli armed forces and that the building should be
evacuated immediately. The approximately 45 workers in the mill at the time were evacuated at
around 9.30 a.m.

917. Following the evacuation, Mr. Hamada called a business associate in Israel, explained
what had happened and asked him for advice. The business associate called him back, indicating
that he had spoken with contacts in the Israeli armed forces on Mr. Hamada’s behalf, and had
been told that, although the mill had been on a list of proposed targets, they had decided not to
proceed with the strike. Mr. Hamada did not receive any information as to why his mill might
have been targeted.

918. As aresult of these conversations and the fact that there had been no strike, the employees
returned to work the next day. Work continued for a number of days until a second recorded
warning was received on or around 4 January 2009. The flour mill was again evacuated and

Mr. Hamada again contacted his business associate in Israel. The same scenario unfolded
whereby Mr. Hamada received a call later on to the effect that the Israeli armed forces had
informed his associate that the mill would not be hit. The employees returned to work in the light
of the information and the fact that the warnings had not been put into effect.

919. On 9 January, at around 3 or 4 a.m., the flour mill was hit by an air strike, possibly by an
F-16. The missile struck the floor that housed one of the machines indispensable to the mill’s
functioning, completely destroying it. The guard who was on duty at the time called Mr. Hamada
to inform him that the building had been hit and was on fire. He was unhurt. In the next 60 to

90 minutes the mill was hit several times by missiles fired from an Apache helicopter. These
missiles hit the upper floors of the factory, destroying key machinery. Adjoining buildings,
including the grain store, were not hit. The strikes entirely disabled the factory and it has not
been back in operation since. A large amount of grain remains at the site but cannot be
processed.

920. The Israeli armed forces occupied the disabled building until around 13 January.
Hundreds of shells were found on its roof after the soldiers left. They appeared to be 40-mm
grenade machine-gun spent cartridges.

921. The Hamada brothers rejected any suggestion that the building was at any time used for
any purpose by Palestinian armed groups. They pointed out that all of the buildings and factories
were surrounded by a high wall and manned by at least one guard at night. In addition, the Israeli
authorities knew them as businessmen and they would not have been given Businessman Cards
had there been any reason for the Israeli Government to suspect that they were involved with or
supported armed groups. They were both adamant that their interest was and always had been
industrial and commercial, and that the last thing they were prepared to do was put their business
at risk.

1. Factual findings

922. The Mission found the Hamada brothers to be credible and reliable witnesses. It has no
reason to doubt the veracity of their testimony. The information they provided was corroborated
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by other representatives of the Gaza business community with whom the Mission discussed the
context and consequences of the strike on the flour mill.

923. The owners and employees of the flour mill were forced to evacuate the building twice
because of the two recorded warnings left on the answerphone, which were not followed by air
strikes. They were put into a state of fear as a result of the false alarms. When the mill was hit on
9 January, the strike happened without prior warning, raising questions about the efficacy or
seriousness of the warnings system used by the Israeli armed forces.

924. The consequences of the strike on the flour mill were significant. Not only are all the
employees out of work, the capacity of Gaza to produce milled flour, the most basic staple
ingredient of the local diet, has been greatly diminished. As a result, the population of Gaza is
now more dependent on the Israeli authorities’” granting permission for flour and bread to enter
the Gaza Strip.

925. Awvailable information does not suggest that the Israeli authorities have investigated the
destruction of the flour mill. The Mission finds the version of the Hamada brothers to be credible
and in line with the Israeli practice of leaving telephone warnings of impending attacks.

2. Legal findings

926. In considering the degree to which there may have been violations of international
humanitarian law, the Mission refers to article 52 of Additional Protocol 1, which is set out in
full above at chapter VII. The Mission also considers the following provisions to be relevant to
its deliberations:

Article 54 (1) and (2) of Additional Protocol |
1.  Starvation of civilians as a method of warfare is prohibited.

2. ltis prohibited to attack, destroy, remove or render useless objects
indispensable to the survival of the civilian population, such as foodstuffs, agricultural
areas for the production of foodstuffs, crops, livestock, drinking water installations and
supplies and irrigation works, for the specific purpose of denying them for their
sustenance value to the civilian population or to the adverse party, whatever the motive,
whether in order to starve out civilians, to cause them to move away, or for any other
motive.

Article 147 of the Fourth Geneva Convention provides:

Grave breaches to which the preceding article relates shall be those involving any of
the following acts, if committed against persons or property protected by the present
Convention: wilful killing, torture or inhuman treatment, including biological
experiments, wilfully causing great suffering or serious injury to body or health, unlawful
deportation or transfer or unlawful confinement of a protected person, compelling a
protected person to serve in the forces of a hostile Power, or wilfully depriving a protected
person of the rights of fair and regular trial prescribed in the present Convention, taking of
hostages and extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly.
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children. The armed men told him that they had seen everything, and asked him to go back to the
soldiers and tell them what he had seen.

1044. He went back outside, again crossing over the roof of his house. As he approached the
soldiers, they pointed their weapons at him and ordered him to stop, strip naked and turn around.
After he dressed again, he told them what he had seen. Initially, the soldiers did not believe him.
They asked how he knew that they were Hamas militants and he explained about their
headbands. The soldiers asked about their weapons. He replied that they were carrying
Kalashnikovs. The officer told him that, if he was lying, he would be shot dead.

1045. He was handcuffed and taken back to the HS/09 family house for detention. At around

3 p.m., he heard gunfire for around 30 minutes. The soldiers came back for him and took him to
the same officer. This time he noticed different soldiers present with different military
equipment. Through the translator, the officer told him that they had killed the militants, and told
him to go in and bring back their bodies. Again he refused, saying “this is not my job, I don’t
want to die.” He lied to them, saying that the three militants had told him that if he came back,
they would kill him. The officer told him that, as they had already killed the militants, he should
not worry. He added that they had fired two missiles into the house, which must have killed the
militants. When he still resisted, he was beaten and kicked again, until he went into HS/08’s
house via the roof again.

1046. He found the house very badly damaged. The bottom part of the stairs was missing. He
again went in shouting, to alert the militants if they were still alive. He found them in the same
room as before. Two were unharmed. The third was badly injured, covered in blood, with
wounds to his shoulder and abdomen. They asked him what was going on outside and he told
them that the area was fully occupied and the soldiers had taken numerous hostages, including
his family.

1047. The wounded man gave him his name (HS/10) and asked him to tell his family what had
happened. Majdi Abd Rabbo promised to do so if he survived and later did so. Another of the
three told him to tell the Israeli officer that, if he was a real man, he would come to them himself.

1048. Majdi Abd Rabbo returned to the soldiers, who again forced him to strip naked before
they approached him. He told the officer that two of the militants were unharmed. The officer
swore at him and accused him of lying. Majdi Abd Rabbo then repeated the message from the
militant, at which the officer and four other soldiers assaulted him with their weapons and
insulted him.

1049. The officer asked Majdi Abd Rabbo for his identity card. He replied that it was in his
house but gave him the ID card number. The officer checked the number via an electronic
device. Three minutes later the officer asked him if it was true that he worked with the head of
Palestinian Authority’s intelligence services, which he confirmed. The officer asked him if he
was with Abu Mazen and a Fatah affiliate. He said he was.

1050. The soldiers brought Majdi Abd Rabbo a megaphone and told him to use it to call the
militants. He initially refused but did so under threat. As instructed, he told the militants to
surrender, that ICRC was present and they could hand themselves over. There was no response.
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1051. By then, night had fallen. Majdi Abd Rabbo was again handcuffed and taken back to the
house of the HS/09 family. Thirty to forty minutes later, he heard shooting and a huge explosion.
Soldiers came to tell him that they had bombed HS/08’s house and ordered him to go in again
and check on the fighters.

1052. The Israeli armed forces had floodlit the area. Majdi Abd Rabbo found both his and
HS/08’s house very badly damaged. He could not use the roof of his house to enter HS/08’s
house, as it had collapsed. He went back to the soldiers, who again made him strip, this time to
his underwear. He asked where his family was and said that he could not reach the fighters
because of the damage to the houses. He accused the soldiers of destroying his house. The
officer said that they had only hit HS/08’s house. Majdi Abd Rabbo was then handcuffed. Until
this time, he had been given no food or water, and it was very cold. After a while, his handcuffs
were removed, he was told to dress and taken back to the HS/09 family house, to the room where
he found that other people were being held. All the men and boys in this room were handcuffed
and their ankles were tied. A soldier came with some drinking glasses and smashed them at the
entrance to the room where they were being held. After smashing the glasses, he left again.
Majdi Abd Rabbo had developed a severe headache. Another detainee, who spoke Hebrew,
called a soldier to say that Majdi Abd Rabbo was sick and needed medicine. The soldier told him
to keep quiet or he would be shot. A woman tied a scarf around Majdi Abd Rabbo’s head to ease
the pain.

1053. At around 7 a.m., Majdi Abd Rabbo was taken back to the soldiers outside. He was
questioned about the number of fighters in the house. He confirmed that he had seen only three.

1054. Two young Palestinian men from the neighbourhood were brought over. A soldier gave
them a camera and told them to go into the house and take photos of the fighters. The two tried
to refuse, and were beaten and kicked. The soldier showed them how to use the camera and they
went into HS/08’s house through the damaged main entrance. About 10 minutes later, they came
back with photos of the three fighters. Two appeared to be dead, under rubble. The third was also
trapped by rubble but appeared to be alive and was still holding his firearm. A soldier showed
Majdi Abd Rabbo the photos and asked if these were the same people. He confirmed they were.

1055. A soldier took the megaphone and told the fighters that they had 15 minutes to surrender,
that the neighbourhood was under the control of the Israeli armed forces and that, if they did not
surrender, they would hit the house with an air strike.

1056. Fifteen minutes later, a soldier came with a dog, which had electronic gear attached to its
body and what looked like a camera on its head. Another soldier had a small laptop. The dog
handler sent the dog into the house. A few minutes later, shots were heard and the dog came
running out. It had been shot and subsequently died.

1057. At around 10.30 a.m. on 6 January 2009, a bulldozer arrived and started to level the
house. The bulldozer moved from east to west, demolishing everything in its way. Majdi Abd
Rabbo watched it demolish his own house and HS/08’s house. He and the two young men were
told to go back to the HS/09 house. They heard shooting.
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shelling, the ground forces invaded the north-west of his neighbourhood. At around 0.05 a.m. on
5 January 20009, the Israeli armed forces stormed into his house. He was hiding under the
staircase and screamed when they reached him, putting his hands in the air. The soldiers had
torch lights on their rifles and helmets, and their faces were painted black.

1066. At gunpoint, the soldiers ordered him to take off his clothes, which he did except for his
underwear. They made him turn around and ordered him to dress again. By this time there were
some 40 soldiers in the house. His hands were tied behind his back, his legs were tied and he was
blindfolded. He was severely beaten. He was then taken to a neighbour’s house. He told the
soldiers that he had bad asthma, but they would not allow him to take his inhaler.

1067. In the neighbour’s house, he was questioned by an Israeli officer about the whereabouts of
Gilad Shalit and the location of Hamas tunnels and rocket launch sites. The soldiers threatened to
blow up his house if he did not tell them. He insisted that he did not know the answers to their
questions. He pleaded that he had worked in Israel for 30 years and had built hundreds of houses
there. He speaks fluent Hebrew and communicated with the soldiers in Hebrew.

1068. After about 30 minutes, he was taken to a different location in the vicinity and made to sit
down. After another 15 minutes, he was again made to walk to a different location. He was still
blindfolded; the ties binding his legs had been loosened slightly, but walking was difficult. One
of the soldiers was directing his footsteps while holding him at gunpoint.

1069. In a house that he subsequently recognized as that of a neighbour, one of the soldiers
untied his legs and the blindfold. His hands remained tied. He saw a number of soldiers in the
house and around 15 officers sitting in the living room. They had maps and radios in front of
them. One of the officers (there were three stripes on the shoulder of his uniform) asked him to
identify his house on the map, and then asked him about the location of tunnels and rocket
launching sites. He answered that he did not know. He was blindfolded again but he could see a
little through the blindfold.

1070. He was then taken out of the house and onto the road. As previously, he was held from
behind, a weapon pressed against his back or the back of his head. Due to the damage to the
roads caused by the tanks and other military equipment, walking was difficult. For about two
hours he walked around as directed by the soldiers. They would stop and call: “Who is in the
house?” They would then open fire, force Abbas Ahmad Ibrahim Halawa to go into the house
while they were gathering behind him, and then leave the house again after the search. He was
made to go into five houses in this way. They did not find anyone in any of the houses.

1071. Thereafter, they walked and stopped for about an hour without any shooting. Finally, he
was ordered to sit down on the ground and covered with a blanket. He was held for two days at
this location, which he identified to be near the American School in north Gaza, close to an
Israeli armed forces’ tank position. During the two days he was given neither food nor water.

1072. He was then transported, blindfolded, in what he believes was a tank, for about 90 minutes
to another location which he believes was Netsalim (Nitzarim), where he was thrown on the
ground. He was kept there for two days and nights in the open, during which time the soldiers
refused to give him a blanket. During the two days he was again interrogated several times about
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underneath the stairs. They threw a grenade into the entrance on the west side of the building and
entered the house shooting.

1080. An officer ordered Mahmoud Abd Rabbo al-Ajrami to lift his robe (he was in
nightclothes) and turn around. He then told Mahmoud Abd Rabbo al-Ajrami’s wife to press her
clothes close to her body and turn around. Mahmoud Abd Rabbo al-Ajrami and his wife were
then taken to a neighbouring house where soldiers took his identity card and checked his identity
on a laptop computer. An officer interrogated him about the location of Hamas tunnels, rockets,
Palestinian fighters and Gilad Shalit. He responded that he could not provide that information
because he did not know, that he was previously a member of the Fatah administration. The
soldier responded: “You are Hamas; Hamas killed all Fatah and others in Gaza, so you must be
Hamas.” Mahmoud Abd Rabbo al-Ajrami insisted that he was a civilian. The officer told him
again that he had five minutes in which to give him information or he would be shot. Five
minutes later, he again responded that he did not know anything about the questions asked.

1081. He was handcuffed with his hands in front of him and blindfolded. Two or three soldiers
took him by the shoulders and forced him to walk in front of them. His wife tried to go with him
but they pushed her back into the room. It was by now around 2 a.m. The soldiers took him up to
the second floor of the building and threw him down. He landed on rubble and fainted. When he
came to, he had severe pain in his right side and had difficulty breathing. He found out later that
he had broken four ribs and he had severe bruising down his right leg. Four soldiers forced him
to stand. He was moaning with the pain but did not want them to hear. It was raining and still
dark. The soldiers pushed him against a wall and walked away from him. He thought that they
were going to shoot him. He was still blindfolded.

1082. In the early morning hours, the soldiers took him and another man (whom he subsequently
found out to be his neighbour Abbas Ahmad Ibrahim Halawa) and forced them to walk in front
of them. Mahmoud Abd Rabbo al-Ajrami was blindfolded and a gun was held to the back of his
head. He thinks that there were around 25 soldiers behind him and the other Palestinian man.
Having walked in this way for a while, both he and the other man were forced to enter several
houses with the soldiers taking cover behind them. In Mahmoud Abd Rabbo al-Ajrami’s
recollection, on six or seven occasions the soldiers opened fire. They did not find anyone in any
of the houses.

1083. After these house searches, the soldiers, Mahmoud Abd Rabbo al-Ajrami and Abbas
Ahmad Ibrahim Halawa walked north towards a place called Dogit, a former settlement. He
could hear the movement of tanks and see tank positions. Both men were forced to sit on the
ground. Mahmoud Abd Rabbo al-Ajrami had his hands handcuffed in front; the other man had
his hands handcuffed behind him. It was still raining, very cold, and Mahmoud Abd Rabbo al-
Ajrami’s ribs and leg were very stiff and painful. They were left there without food, water or
blankets until morning. At around 10 a.m., soldiers took Abbas Ahmad Ibrahim Halawa for
interrogation.

1084. During that and the following day, Mahmoud Abd Rabbo al-Ajrami was also interrogated,
by a senior officer. On the second day, he was taken to the edge of the camp and told to walk
back south into Gaza City. He was able to reach the outskirts of the city and was helped by a
stranger to reach a family member’s house, from where he was taken to al-Shifa hospital.
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1085. On returning to his house, he found it ransacked and vandalized. He recounted that many
items of value had been stolen, including jewellery and electronic equipment.

D. Thecaseof AD/03

1086. The summary of AD/03’s case is based on his interview by the Mission. His case is also
discussed in chapter XV, which gives more details on his case.

1087. AD/03 is a resident of al-Salam neighbourhood, located east of Jabaliyah, close to the
eastern border with Israel. On 8 January, at around noon, the Israeli armed forces made an
announcement ordering all residents of the area to evacuate their homes and come out in the
street. The men were separated from the women and children, the men being told to line up
against a wall. They were told to lift their shirts and to strip to their underwear. They remained in
that position, stripped and lined up against the wall for approximately 15 minutes. The women
and children were told to go to Jabaliyah. Shortly afterwards, AD/03 and three others (his
brother, a cousin and an unknown man) were made to lie on the ground, were blindfolded and
their hands were tied behind their backs with plastic strips. They were detained overnight in a
house, in a room together with three men who identified themselves as residents of Izbat Abd
Rabbo. The next morning, on 9 January, their blindfolds were removed and the seven men were
interrogated.

1088. On the second day of detention, the Israeli armed forces began to use a number of the
detainees as human shields. At this point the detainees had been without food and without sleep
for a day. There were constant death threats and insults. To carry out house searches, the Israelis
took off AD/03’s blindfold but he remained handcuffed. He was forced to walk in front of the
soldiers and told that, if he saw someone in the house but failed to tell the Israeli soldiers, he
would be killed. He was instructed to search each room in each house cupboard by cupboard.
After one house was completed, he was taken to another house with a gun pressed against his
head and told to carry out the same search there. He was punched, slapped and insulted
throughout the process. AD/03 indicates that he was forced to do this twice while the group was
held in this house for eight days. Others were also required to do it. On the first occasion he was
forced to carry out searches in three houses and on the second occasion in four houses. AD/03
estimates that each time he was involved in searches for between one hour and one and a half
hours. At no point did he come across any explosive devices or armed group members.

E. Denial of theallegations by the I sraeli armed for ces

1089. Reacting to reports of the use of civilian men as human shields in Izbat Abd Rabbo, the
Israeli armed forces” Spokesperson's Unit told an Israeli journalist:

The IDF is a moral army and its soldiers operate according to the spirit and values
of the IDF, and we suggest a thorough examination of the allegations of Palestinian
elements with vested interests. The IDF troops were instructed unequivocally not to make
use of the civilian population within the combat framework for any purpose whatsoever,
certainly not as “human shields.”

Following an examination with the commanders of the forces that were in the area
in question, no evidence was found of the cases mentioned. Anyone who tries to accuse
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following which his face was smashed against the wall several times before he was severely
beaten (kicked and punched) on his back and buttocks.

1122. Requests for clothing were denied. During the interrogation the detainees were informed
that they were “illegal combatants” and that they had no protection under the Geneva
Conventions. They had limited access to food, water and sanitation. Their morning meal was a
bottle-cap-sized piece of bread with a drop of marmalade. The evening meal, if provided,
consisted of rotting sardines and cheese on mouldy bread.

1123. AD/01C described the experience of being detained, stripped and shackled as one of
abandonment, desperation, suffocation and isolation. He continues to experience discomfort
where he was beaten and is unable to sit and sleep comfortably.

1124. AD/01C stated that while in Negev prison an additional group arrived. They were kept
separately in the second section. The exact number of detainees in the second group is unknown,
although AD/01C indicated to the Mission that the second group was smaller.

1125. On 12 January, nine people including the witnesses were blindfolded, handcuffed and
transported to the Erez border. AD/01 described to the Mission how they were subjected to harsh
interrogation at Erez and made to strip completely. Several hours later they were told to run into
Gaza, to look straight ahead and not to look back.

1126. AD/01 states that all 65 detainees from the original group taken from al-Atatra to Israel
were eventually released. Some members of his family were detained afterwards, but not in the
original group of 65. At the time of writing, three of these remain incarcerated in various
detention facilities of the Israel Prison Service. An unknown number remain in prison facing
charges of being illegal combatants and members of al-Qassam Brigades. The first hearing was
scheduled to be held in August in Israel (exact date not known).

B. Detention and abuse of AD/02

1127. AD/02 was interviewed by the Mission on 1 July 2009. He is a resident of Beit Lahia and
a businessman. He was detained on 4 January 2009 for around 85 days. In that period he was
held in Beersheba and Negev prisons, after being detained in locations identified as military
posts. He was mentally and physically abused. He appeared before what appeared to be a
criminal court, but the precise nature of the proceedings and their results were never made clear
to him. He was released without explanation and returned to the Erez border and told to re-enter
Gaza.

1128. By 3 January AD/02 and his extended family, numbering over 200, had gathered together
in Beit Lahia as a result of the attacks that were taking place in the area. At around 4 a.m. on 4
January lIsraeli troops entered the area shooting. They ordered everyone out of the house and
separated the men from the women and children. They selected 15 of the men, without asking for
names. The women and children were ordered to go south. AD/02 recounted that the 15 men,
including him, were separated from the other men and were blindfolded and handcuffed with
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soldiers during an interrogation, exposing his hands to the extreme cold. His requests for medical
assistance were ignored several times before his arrival in Beersheba, where he was given access
to a doctor. He was, however, given only a non-medicated lotion.

1134. AD/02 stated that he was detained in Beersheba for approximately a week. He was
intermittently kept in isolation and then in a courtyard with several other detainees. In one
instance, he was blindfolded, handcuffed and shackled, and interrogated for approximately two
hours by three people. He was verbally abused and beaten during the interrogation, his hair was
pulled and he was kicked with one of the interrogators attempting to push his boots through the
loop of the handcuffs tied around his wrists.

1135. On or around 13 January, pursuant to an interrogation by a person dressed in civilian
clothes, AD/02 was blindfolded and handcuffed and taken to the Negev prison. He remained
there until the end of March. During this time he was transferred at least 10 times from one cell
to another.

1136. On arrival his handcuffs were removed and he was taken to a ward, which consisted of
small one-man cells with iron doors and no windows. The cells each contained an iron bench.
Two hours later, he was blindfolded and taken to an interrogation room, where he was stripped
and made to stand alone, naked, for almost an hour before his clothes were returned and he was
handcuffed and shackled. He was taken by four people to another room, where he was beaten
with the butt of a rifle while also being kicked and punched several times. The beating lasted for
about 30 minutes. He was then left alone in the room for about 2 hours. He was then taken to a
large communal space referred by the soldiers as the “tents.” There were seven or eight such
spaces or tents spread across the prison.

1137. AD/02 said that he was unable to stand owing to the severe injuries sustained during the
beatings and had to be carried to the tents. He was taken to a doctor, given some medicines and
allowed to take a shower. AD/02 stated that he stayed in the tent area for about a week before
being transferred to a cell occupied by four people. The cell had an iron bed and a bunk bed.
Two people including AD/02 slept on the floor. The cell was dark and filthy. There was no clean
water and no toilet. During the entire week the men had to relieve themselves in the cell, which
was never cleaned.

1138. AD/02 remained in the cell for about one week. At some time during this period he was
taken, blindfolded, handcuffed and shackled, by bus to what appeared to be a court. On arrival,
his handcuffs and blindfold were removed. He remained shackled when he was taken inside the
courtroom. The courtroom had a standard layout with the judge seated behind a table in the
centre of the room. The prosecution was on one side and the defence on the other. They were all
dressed in civilian clothes. Once inside the courtroom, AD/02 was made to sign a consent form,
accepting the lawyer reportedly appointed to defend him. Although the lawyer identified himself
as belonging to a human rights organization, he gave no name. As the proceedings began, the
judge addressed AD/02 and read out the charge against him. The judge announced that he was
being charged with being an illegal combatant but did not explain specific charges. AD/02 was
asked no questions. When the defence lawyer asked for the charge to be elaborated, the judge
replied that the charges were part of a secret dossier and could not be elaborated upon or
revealed. The proceeding lasted about 30 minutes and AD/02 was taken back to Negev.
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destroy alleged command centres, positions or weapons caches of Hamas, he felt that those
positions would have been destroyed in the first few attacks on the neighbourhood given the
intensity of the shelling.

1145. On 8 January, at around 11.30 a.m., the house where AD/03 was seeking refuge was
struck by a missile so he decided to return to his own house. He described how Israeli soldiers
fired at them, including women and children carrying white flags, when they tried to leave his
cousin’s house. His father’s wife sustained a bullet injury to her leg. Thirty minutes later, around
noon, the Israeli armed forces ordered all residents to evacuate their homes and come out in the
street. The men were separated from the women and children, and told to line up against a wall,
lift their shirts and strip to their underwear. They remained stripped and lined up against the wall
for approximately 15 minutes. The men, women and children were then told to walk down the
street.

1146. AD/03 recounted that the street was blocked with large piles of heavy rubble and debris of
bulldozed buildings, which provided a difficult obstacle for several people, including children
and elderly people. They walked 200-250 metres before arriving at a house. Two hours later the
women and children were told to go to Jabaliyah. Shortly afterwards, AD/03, his brother, cousin
and an unknown man were taken to another room, where they were forced to lie on the ground.
They were then blindfolded and their hands were tied behind their backs with plastic strips. They
were interrogated individually for several hours. Later that evening, they were made to walk
about 100 metres eastward to another house. They were detained overnight in a room, together
with three others, who identified themselves as residents of Abd Rabbo. They had no access to
food, water or toilets. The next morning, on 9 January, their blindfolds were removed and all
seven were interrogated, individually, by one soldier.

1147. AD/03 stated that the house was being used as a military base and sniper position. On the
second day of detention the Israeli soldiers began to use some detainees as human shields. By
then the detainees had been without food and sleep for a day. They had been subjected to what
AD/03 described as psychological torture. There were constant death threats and insults. To
carry out house searches as human shields the Israeli soldiers took off AD/03’s blindfold but he
remained handcuffed. He was forced to walk in front of the soldiers and told that, if he saw
someone in the house but failed to tell them, he would be killed. He was instructed to search
each room in each house cupboard by cupboard. After one house was completed he was taken to
another house with a gun pressed against his head and told to carry out the same procedure there.
He was punched, slapped and insulted throughout the process.

1148. AD/03 indicated that he was forced to do this twice while the group was being held in this
house for eight days. Others were also required to do the same thing. On the first occasion he
was forced to carry out searches in three houses and on the second in four. AD/03 estimates that
these searches took between one hour and one hour and a half. At no point did he come across
any explosive devices or armed group members.
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1162. AD/03 said they were then taken back to Beersheba and later to the Erez border, where
they were released. They were told to run into Gaza and not look back.

1163. AD/03 indicated that two others, detained with him, were released a month later. Two
others continue to be detained in the Ktziot prison and are reportedly awaiting trial. The status
and whereabouts of 11 others are not known.

D. Factual findings

1164. The Mission found the witnesses credible and reliable taking into account their demeanour
and the consistency of their statements. At least one of them was still suffering considerable
anguish because of the treatment he had endured at the hands of the Israeli soldiers and other
officials. The Mission notes that there are several common features to these incidents that
disclose a pattern of behaviour on the part of the Israeli soldiers, indicating that the treatment
meted out to the persons deposing before the Mission were not isolated incidents. The facts
available to the Mission indicate that:

All three locations were near the border with Israel;

Before the arrival of ground troops, all three had been under aerial or ground attack.
The soldiers on the ground were in complete control of the area at the time of their
encounter with the civilians;

There was no combat activity by the persons reporting, nor any likelihood of such
activity being under way in the area or nearby at the time that the soldiers started the
operation against civilians in the three locations. None of the civilians was armed or
posed any apparent threat to the soldiers. In two of the incidents they were holding
white flags as a sign of their non-combatant status;

It is clear in two of the incidents that none of those detained had been asked for their
names by the soldiers for several days. This establishes that there was no definite
suspicion against them that they were combatants or otherwise engaged in hostile
activities;

In all cases a number of persons were herded together and detained in open spaces for
several hours at a time and exposed to extreme weather conditions;

The soldiers deliberately subjected civilians, including women and children, to cruel,
inhuman and degrading treatment throughout their ordeal in order to terrorize,
intimidate and humiliate them. The men were made to strip, sometimes naked, at
different stages of their detention. All the men were handcuffed in a most painful
manner and blindfolded, increasing their sense of fear and helplessness;

Men, women and children were held close to artillery and tank positions, where
constant shelling and firing was taking place, thus not only exposing them to danger,
but increasing their fear and terror. This was deliberate, as is apparent from the fact
that the sandpits to which they were taken were specially prepared and surrounded by
barbed wire;
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Convention relative to the Treatment of Prisoners of War of 12August 1949, shall not be
considered as protected persons within the meaning of the present Convention.

Article5 of the Fourth Geneva Convention

Where, in the territory of a party to the conflict, the latter is satisfied that an
individual protected person is definitely suspected of or engaged in activities hostile to the
security of the State, such individual person shall not be entitled to claim such rights and
privileges under the present Convention as would, if exercised in the favour of such
individual person, be prejudicial to the security of such State.

Where in occupied territory an individual protected person is detained as a spy or
saboteur, or as a person under definite suspicion of activity hostile to the security of the
occupying Power, such person shall, in those cases where absolute military security so
requires, be regarded as having forfeited rights of communication under the present
Convention.

In each case, such persons shall nevertheless be treated with humanity and, in case
of trial, shall not be deprived of the rights of fair and regular trial prescribed by the present
Convention. They shall also be granted the full rights and privileges of a protected person
under the present Convention at the earliest date consistent with the security of the State
or occupying Power, as the case may be.

Article 27 of the Fourth Geneva Convention

Protected persons are entitled, in all circumstances, to respect for their persons, their
honour, their family rights, their religious convictions and practices, and their manners
and customs. They shall at all times be humanely treated, and shall be protected especially
against all acts of violence or threats thereof and against insults and public curiosity.

Women shall be especially protected against any attack on their honour, in particular
against rape, enforced prostitution, or any form of indecent assault.

Without prejudice to the provisions relating to their state of health, age and sex, all
protected persons shall be treated with the same consideration by the party to the conflict
in whose power they are, without any adverse distinction based, in particular, on race,
religion or political opinion.

However, the parties to the conflict may take such measures of control and security
in regard to protected persons as may be necessary as a result of the war.

Article 76 of the Fourth Geneva Convention

Protected persons accused of offences shall be detained in the occupied country, and
if convicted they shall serve their sentences therein. They shall, if possible, be separated
from other detainees and shall enjoy conditions of food and hygiene which will be
sufficient to keep them in good health, and which will be at least equal to those obtaining
in prisons in the occupied country.
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They shall receive the medical attention required by their state of health. They shall
also have the right to receive any spiritual assistance which they may require.

Women shall be confined in separate quarters and shall be under the direct
supervision of women.

Proper regard shall be paid to the special treatment due to minors.

Protected persons who are detained shall have the right to be visited by delegates of
the protecting Power and of the International Committee of the Red Cross, in accordance
with the provisions of article 143.

Such persons shall have the right to receive at least one relief parcel monthly.

1166. Relevant parts of article 75 of Additional Protocol I, which reflect customary international
law, provide:

1.  Inso far as they are affected by a situation referred to in article 1 of this Protocol,
persons who are in the power of a party to the conflict and who do not benefit from more
favourable treatment under the Conventions or under this Protocol shall be treated
humanely in all circumstances and shall enjoy, as a minimum, the protection provided by
this article without any adverse distinction based upon race, colour, sex, language, religion
or belief, political or other opinion, national or social origin, wealth, birth or other status,
or on any other similar criteria. Each Party shall respect the person, honour, convictions
and religious practices of all such persons.

2. The following acts are and shall remain prohibited at any time and in any place
whatsoever, whether committed by civilian or by military agents:

(@ Violence to the life, health, or physical or mental well-being of persons, in
particular:

[...]

(ii) torture of all kinds, whether physical or mental;
(iii) corporal punishment; and

[-]

(b) Outrages upon personal dignity, in particular humiliating and degrading
treatment, enforced prostitution and any form of indecent assault;

(c) The taking of hostages;
(d) Collective punishments; and

(e) Threats to commit any of the foregoing acts.
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3. Any person arrested, detained or interned for actions related to the armed conflict
shall be informed promptly, in a language he understands, of the reasons why these
measures have been taken. Except in cases of arrest or detention for penal offences, such
persons shall be released with the minimum delay possible and in any event as soon as the
circumstances justifying the arrest, detention or internment have ceased to exist.

4. No sentence may be passed and no penalty may be executed on a person found
guilty of a penal offence related to the armed conflict except pursuant to a conviction
pronounced by an impartial and regularly constituted court respecting the generally
recognized principles of regular judicial procedure, which include the following:

(@) The procedure shall provide for an accused to be informed without delay of the
particulars of the offence alleged against him and shall afford the accused before and
during his trial all necessary rights and means of defence;

(b) No one shall be convicted of an offence except on the basis of individual penal
responsibility;

(c) No one shall be accused or convicted of a criminal offence on account of any
act or omission which did not constitute a criminal offence under the national or
international law to which he was subject at the time when it was committed; nor shall a
heavier penalty be imposed than that which was applicable at the time when the criminal
offence was committed; if, after the commission of the offence, provision is made by law
for the imposition of a lighter penalty, the offender shall benefit thereby;

(d) Anyone charged with an offence is presumed innocent until proved guilty
according to law;

(e) Anyone charged with an offence shall have the right to be tried in his presence;
(f)  No one shall be compelled to testify against himself or to confess guilt;

(g) Anyone charged with an offence shall have the right to examine, or have
examined, the witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him;

(h) No one shall be prosecuted or punished by the same Party for an offence in
respect of which a final judgement acquitting or convicting that person has been
previously pronounced under the same law and judicial procedure;

(i)  Anyone prosecuted for an offence shall have the right to have the judgement
pronounced publicly; and

(1) aconvicted person shall be advised on conviction of his judicial and other
remedies and of the time limits within which they may be exercised.

5. Women whose liberty has been restricted for reasons related to the armed conflict
shall be held in quarters separated from men's quarters. They shall be under the immediate
supervision of women. Nevertheless, in cases where families are detained or interned,
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1418. Finally, the failure by Israel to adequately investigate allegations of the failure of the State
to protect Palestinians, and of the acquiescence of state actors before the violence of private
actors and thus to provide an effective remedy for those suffering human rights violations also
place Israel in violation of article 2 of the International Covenant on Civil and Political Rights.

2. Actionsby Israel with regard to Gaza solidarity demonstrations

1419. All individuals in the West Bank enjoy the right to freedom of expression provided in
article 19 of the International Covenant on Civil and Political Rights:

Everyone has the right to freedom of opinion and expression; this right includes freedom
to hold opinions without interference and to seek, receive and impart information and
ideas through any media and regardless of frontiers.

1420. Israel has an obligation under article 21 of the International Covenant on Civil and
Political Rights to recognize the right of peaceful assembly. While restrictions may be placed on
the exercise of this right, they must be “in conformity with the law and which are necessary in a
democratic society in the interests of national security or public safety, public order (ordre
public), the protection of public health or morals or the protection of the rights and freedoms of
others”. In accordance with article 2 of the Covenant, any restrictions on the right of peaceful
assembly can only be imposed “without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other
status”.

1421. In dealing with Palestinian civilians, including in the context of public demonstrations,
Israel has an obligation under articles 2 and 6 of the International Covenant on Civil and Political
Rights to ensure, without distinction of any kind, that no one is arbitrarily deprived of their life:

Article 2 (a). Each State party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the rights recognized in
the present Covenant, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.

Article 6 (1). Every human being has the inherent right to life. This right shall be
protected by law. No one shall be arbitrarily deprived of his life.

1422. A further obligation on Israel is to ensure that no one is subject to torture or to cruel,
inhuman or degrading treatment or punishment (article 7 of the International Covenant on Civil
and Political Rights and articles 2 and 16 of the Convention against Torture), without
discrimination.

1423. The Fourth Geneva Convention places a number of obligations on Israel relevant to the
treatment of Palestinians participating in demonstrations. Under article 27, Israel must ensure
that Palestinians as protected persons are “at all times ... humanely treated, and ... protected,
especially against all acts of violence or threats thereof and against insults and public curiosity”.
Treatment by Israel as the occupier must be “without any adverse distinction based, in particular,
on race, religion or political opinion”. From article 32 derives the prohibition of “taking any
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everyone “to meet or assemble peacefully” for the purpose of promoting and protecting human
rights and fundamental freedoms.

Conclusions

1429. The dispersal by Israeli security forces of demonstrations in the West Bank is prima facie
in violation of the rights to freedom of expression and to peaceful assembly. Insofar as the
protesters were protesting against the violation of human rights in Gaza, the activities of the
security forces in dispersing demonstrations ran counter to the provisions of the Declaration on
Human Rights Defenders.

1430. Regardless of whether the facts indicate that the above mentioned rights could be
permissibly limited under the terms of the International Covenant on Civil and Political Rights,
the methods and means of dispersal are questionable. The use of force described to the Mission
against peaceful demonstrations is clearly prohibited in such situations, in particular the lethal
use of tear gas canisters against demonstrators, of live ammunition (including .22 ammunition),
and of snipers. It should be emphasized that the norms relating to the use of force by law
enforcement officers outlined above, continue to apply even when the demonstrations are no
longer peaceful, such as when stones are thrown, such as in the case of the Ni’lin demonstration
of 28 December. The situation described by the witnesses to the killings in Ni’lin suggests that
firearms were used when there was no threat to the life of the Israeli security forces or others
under their protection. According to the witnesses, both the deceased were shot in the upper body
and one of them in the back.

1431. On the basis of the facts obtained, the Mission finds that the use of firearms resulting in
the death of demonstrators constitutes a violation of article 6 of the International Covenant on
Civil and Political Rights as an arbitrary deprivation of life. Reports that Israeli security forces
delayed the provision of medical aid to the injured in at least two demonstrations also suggest
that violations occurred under the Fourth Geneva Convention and Principle 5 of the Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials.

1432. The impermissible use of force that resulted in injury rather than death is in clear violation
of a number of standards, including articles 7 and 9 of the International Covenant on Civil and
Political Rights.

1433. The use of snipers and lethal ammunitions against demonstrators in situations where there
is no threat to soldiers’ lives or to the lives of others under their protection appears to indicate an
intention, or at least recklessness, to cause harm to civilians, which may amount to wilful killing.
Several of the incidents reported to the Mission raise concerns in this regard.

1434. The discrimination in the open-fire regulations for security forces dealing with
demonstrations based on the presence of persons of a particular nationality, violates the principle
of non-discrimination of article 2 of the International Covenant on Civil and Political Rights and
article 27 of the Fourth Geneva Convention. These violations are all the more serious insofar as
the regulations reflect a State policy based on discrimination.
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1494. The Mission finds that the detentions, insofar as they were carried out in response to
political events unrelated to the individual members detained, may amount to collective
punishment, contrary to article 33 of the Fourth Geneva Convention:

No protected person may be punished for an offence he or she has not personally
committed. Collective penalties and likewise all measures of intimidation or of terrorism
are prohibited.

[.-]

Reprisals against protected persons and their property are prohibited.

1495. The facts gathered by the Mission also indicate a violation of the right not to be arbitrarily
detained as protected by article 9 (1) of ICCPR:

Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law.

3. Detention of children

1496. Article 76 of the Fourth Geneva Convention requires that proper regard should be paid to
the special treatment due to minors in detention. The facts gathered by the Mission indicate that
Palestinian minors are not given the special treatment due to them, in particular minors aged 16
and 17, who are treated as adults.

1497. Article 37 (b) of the Convention on the Rights of the Child provides that “the arrest,
detention or imprisonment of a child shall be in conformity with the law and shall be used only
as a measure of last resort and for the shortest appropriate time.” This requirement appears to
have been violated by the detention of children in large numbers during or following
demonstrations.

1498. The detention of large numbers of children and others participating in demonstrations may
also be contrary to the provisions of the Declaration on Human Rights Defenders relating to the
protection of the right to protest against violations of human rights.

1499. Reports of ill-treatment of children by Israeli security forces, described above, indicate
violations of article 37 of the Convention on the Rights of the Child.

4. Additional legal issues

1500. The removal of residency status (of the Council members from East Jerusalem) based on
their (implied) refusal to pay allegiance to Israel constitutes a violation of article 45 of the Hague
Regulations which provides that “it is forbidden to compel the inhabitants of occupied territory
to swear allegiance to the hostile Power,” which is also part of customary international law.

1501. The removal of residency status could additionally amount to deportation, which violates
the Fourth Geneva Convention, article 49. In addition, it violates the individual’s freedom to
choose his residency (article 12 of ICCPR), which, on the face of it, cannot be justifiably
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PART THREE: ISRAEL

1590. The Mission, in examining, as required by its mandate, alleged violations occurring in the
context of the Israeli military operations conducted in Gaza from 27 December 2008 to 18
January 2009, whether before, during or after, also considered allegations of violations against
Israeli citizens and residents. The Mission focused on two areas that it considered particularly
relevant: (a) the launching of rockets and mortars from the Gaza Strip into southern Israel by
Palestinian armed groups, and their effects on the civilian population; (b) the action taken by the
Government of Israel to repress dissent among its citizens and residents vis-a-vis its military
operations in Gaza, and to limit independent and critical reporting on it by human rights
organizations and media.

M ethodol ogy

1591. One consequence of the lack of cooperation by Israel with the Mission was that it was
unable to visit Israel to investigate alleged violations of international law, and in particular to
visit relevant sites and interview victims and witnesses. The Mission has, however, received
many reports and other relevant materials from Israeli organizations and individuals, including
Palestinians living in Israel, and from international human rights organizations and institutions.
The Mission, also, met with representatives of a number of Israeli human rights organizations
(see annex). The Mission conducted telephone interviews with people either living in or working
with communities in southern Israel, including the Bedouin Palestinian community in the
unrecognized villages in the Negev. It also interviewed many people in relation to the other
matters within its mandate. Israeli victims, witnesses, experts and representatives of southern
Israel local authorities appeared at the public hearings held in Geneva on 6 July 20009.
Representatives of Israeli civil society and non governmental organizations working on human
rights inside Israel were contacted either via video link or telephone. The issue of rocket and
mortar attacks on Israel was also covered in interviews conducted in Gaza in May and June 2009
and in communications with the Gaza authorities.

1592. Owing to the lack of access, the chapters in the section below rely more broadly on
secondary information than the previous sections.

1593. The Mission found the witnesses it heard in relation to the situation in Israel to be credible
and reliable. The Mission has also written to the Gaza authorities and the Government of Israel
seeking information and official positions on, inter alia, the issues addressed in the section
below. The information received by the Gaza authorities is taken into account in this chapter.
The Government of Israel has not responded.

XX1V. THE IMPACT ON CIVILIANS OF ROCKET AND MORTAR ATTACKS
BY PALESTINIAN ARMED GROUPS ON SOUTHERN ISRAEL

1594. The Mission conducted telephone interviews with people either living in or working with
communities in southern Israel. Five residents of southern Israel appeared at the public hearings
in Geneva on 6 July 2009 while three representatives of the Israel Trauma Center for Victims of
Terror and War (NATAL) appeared via videolink from Tel Aviv. The issue of rocket and mortar
attacks on Israel was also covered in interviews conducted in Gaza in May and June 2009 and in
communications with the Gaza authorities.
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1751. To date, Amnesty International, Human Rights Watch and B’ Tselem have been denied
access to Gaza to collect data for their independent investigations into allegation of war crimes
committed by both the Israeli forces and Palestinian armed groups.

F. Legal analysisand conclusions

1752. International human rights law, applicable during armed conflict, upholds the right to
freedom of expression.

International Covenant on Civil and Political Rights

1753. Article 19 of the International Covenant on Civil and Political Rights (ICCPR) provides
that

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.

1754. The exercise of the rights provided for in paragraph 2 of this article carries with it special
duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only
be such as are provided by law and are necessary:

1.  For respect of the rights or reputations of others.

2.  For the protection of national security or of public order (ordre public), or of
public health or morals.

1755. Articles 21 and 22 of ICCPR recognize the right to peaceful assembly and the right to
freedom of association, respectively.

1756. Furthermore, article 10 provides that “All persons deprived of their liberty shall be treated
with humanity and with respect for the inherent dignity of the human person.”

Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society
to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms

1757. This Declaration is also known by its abbreviated name “The Declaration on Human
Rights Defenders”.

1758. Article 5 of the Declaration recognizes the right (a) to meet or assemble peacefully; (b) to
form, join and participate in non-governmental organizations, associations or groups; (c) to
communicate with non-governmental or intergovernmental organizations.

1759. Article 6 states that
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Everyone has the right, individually and in association with others:

(@ To know, seek, obtain, receive and hold information about all human
rights and fundamental freedoms, including having access to information as to how
those rights and freedoms are given effect in domestic legislative, judicial or
administrative systems;

(b)  As provided for in human rights and other applicable international
instruments, freely to publish, impart or disseminate to others views, information and
knowledge on all human rights and fundamental freedoms;

(c) To study, discuss, form and hold opinions on the observance, both in law
and in practice, of all human rights and fundamental freedoms and, through these
and other appropriate means, to draw public attention to those matters.

1760. Article 12 states

1. Everyone has the right, individually and in association with others, to
participate in peaceful activities against violations of human rights and fundamental
freedoms.

2.  The State shall take all necessary measures to ensure the protection by the
competent authorities of everyone, individually and in association with others,
against any violence, threats, retaliation, de facto or de jure adverse discrimination,
pressure or any other arbitrary action as a consequence of his or her legitimate
exercise of the rights referred to in the present Declaration.

3. Inthis connection, everyone is entitled, individually and in association with
others, to be protected effectively under national law in reacting against or opposing,
through peaceful means, activities and acts, including those by omission, attributable
to States that result in violations of human rights and fundamental freedoms, as well
as acts of violence perpetrated by groups or individuals that affect the enjoyment of
human rights and fundamental freedoms.

1761. Article 13 of the Declaration recognizes that “Everyone has the right, individually and in
association with others, to solicit, receive and utilize resources for the express purpose of
promoting and protecting human rights and fundamental freedoms through peaceful means, in
accordance with article 3 of the present Declaration.”

1. Protests

1762. The information received by the Mission indicates that there was no systematic policy to
prevent street demonstrations against the military action being pursued in Gaza. The Mission
notes, however, that there were occasions when protesters, reportedly, had difficulty in obtaining
permits, particularly in areas populated mainly by Palestinian Israelis, and where the police
placed obstacles in the way of protesters seeking to exercise their right to peaceful assembly and
freedom of speech.
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1763. Owing to the failure to cooperate by the Government of Israel, the Mission does not have
sufficient information to determine whether there were sound public order or security reasons for
the decisions made by the police. It however takes note of the reports received and urges the
Government of Israel to ensure that the police authorities, throughout Israel, respect the rights of
all its citizens, without discrimination, including the freedom of expression and the right to
peaceful assembly, as guaranteed to them by the International Covenant on Civil and Political
Rights.

1764. The Mission views with particular concern the reported instances of physical violence
against protesters and other forms of humiliation suffered by protesters at the hands of the
police. It reminds the Government of Israel that those deprived of their liberty shall, as provided
by article 10 of ICCPR, be treated with humanity and respect for the inherent dignity of the
human person.

2. Judicial responses

1765. The Mission does not have sufficient information about individual cases brought to its
attention to come to a definitive finding. Nevertheless, the element of discrimination between the
and differential treatment of Palestinian and Jewish citizens of Israel by the judicial authorities,
as reflected in the reports received, is a substantial cause for concern.

3. Interrogations by the General Security Services

1766. The Mission is concerned about activists being compelled to attend interviews with the
General Security Services, in the absence of any legal obligation to do so. More broadly, the
Mission expresses its concern at the alleged interrogation of political activists about their
political activities. Of the interviews conducted by the Mission, the issue of interrogation by the
Shabak was cited most prominently as creating intolerance of dissent in Israel.

4. Freedom of association and treatment of human rights or ganizations

1767. The Mission is greatly concerned about allegations of hostile retaliatory actions taken
against civil society organizations for criticism of the Israeli authorities and for exposing alleged
violations of international human rights and humanitarian law during the military operations.

1768. In the case of alleged attempts to interfere with the funding of Breaking the Silence, the
Declaration on Human Rights Defenders guarantees the right “to solicit, receive and utilize
resources for the express purpose of promoting and protecting human rights and fundamental
freedoms through peaceful means”. While lobbying foreign Governments to terminate funding
does not directly violate this right, such an action, if motivated by a reaction to the organization’s
exercise of its freedom of expression, would be contrary to the spirit of the Declaration.

5. Accessto information: access of media and human rights monitorsto Gaza

1769. With regard to the denial of media access to Gaza during the military operations there and
the continued denial of access to Gaza to various international human rights monitors to the
present day, the Mission notes that the presence of journalists and international human rights
monitors aides the investigation and broad public reporting on the conduct of the parties to the
conflict and that their presence can dissuade misconduct.
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effectiveness and promptness in investigations. The fact that proper criminal investigations can
start only after the “operational debriefing” is over is a major flaw in the Israeli system of
investigation.

1832. The Mission concludes that there are serious doubts about the willingness of Israel to
carry out genuine investigations in an impartial, independent, prompt and effective way as
required by international law. The Mission is also of the view that the Israeli system presents
inherently discriminatory features that have proven to make the pursuit of justice for Palestinian
victims very difficult.

1833. In this context, the Mission notes that on 21 January 2009 the Office of the Prosecutor of
the International Criminal Court received a declaration in the following terms:

‘Pursuant to the provisions of article 12, paragraph 3, of the Statute of the International
Criminal Court, the Government of Palestine hereby recognizes the jurisdiction of the
Court for the purposes of identifying, prosecuting and judging the authors and
accomplices of acts committed in the territory of Palestine since 1 July 2002.

1834. Article 12 of the Rome Statute - Preconditions to the exercise of jurisdiction - reads as
follows:

1. A State which becomes a Party to this Statute thereby accepts the jurisdiction of the
Court with respect to the crimes referred to in article 5.

2. Inthe case of article 13, paragraph (a) or (c), the Court may exercise its jurisdiction
if one or more of the following States are Parties to this Statute or have accepted the
jurisdiction of the Court in accordance with paragraph 3:

(@) The State on the territory of which the conduct in question occurred or, if the
crime was committed on board a vessel or aircraft, the State of registration of that vessel
or aircraft;

(b) The State of which the person accused of the crime is a national.

3. If the acceptance of a State which is not a Party to this Statute is required under
paragraph 2, that State may, by declaration lodged with the Registrar, accept the exercise
of jurisdiction by the Court with respect to the crime in question. The accepting State shall
cooperate with the Court without any delay or exception in accordance with Part 9.

1835. The Prosecutor may determine that for the purposes of article 12, paragraph 3, under
customary international law, Palestine qualifies as “a State”.

XXVIl. PROCEEDINGSBY PALESTINIAN AUTHORITIES
A. Proceedingsrelated to actionsin the Gaza Strip

1836. The Gaza authorities are responsible for ensuring that effective measures for
accountability for violations of IHRL and IHL committed by armed groups acting in or from the
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PART FIVE: CONCLUSIONS AND RECOMMENDATIONS
XXX. CONCLUSIONS
A. Concluding observations

1874. An objective assessment of the eventsit investigated and their causesand context is
crucial for the success of any effort to achieve justice for victims of violations and peace
and security in theregion, and assuch isin theinterest of all concerned and affected by
thissituation, including the partiesto the continuing hostilities. It isin thisspirit, and with
full appreciation of the complexity of itstask, that the Mission received and implemented
its mandate.

1875. Theinternational community aswell as|srael and, to the extent determined by their
authority and means, Palestinian authorities, have the responsibility to protect victims of
violations and ensurethat they do not continueto suffer the scourge of war or the
oppression and humiliations of occupation or indiscriminate rocket attacks. People of
Palestine havetheright to freely determinetheir own political and economic system,
including theright to resist forcible deprivation of their right to self-determination and the
right to live, in peace and freedom, in their own State. The people of |1srael havetheright to
livein peace and security. Both peoples are entitled to justice in accor dance with
international law.

1876. In carrying out its mandate, the Mission had regard, asitsonly guides, for general
international law, international human rights and humanitarian law, and the obligations
they place on States, the obligations they place on non-State actors and, above all, the
rights and entitlementsthey bestow on individuals. Thisin no way implies equating the
position of Israel asthe occupying Power with that of the occupied Palestinian population
or entitiesrepresenting it. The differenceswith regard to the power and capacity to inflict
harm or to protect, including by securing justice when violations occur, are obvious and a
comparison is neither possible nor necessary. What requires equal attention and effort,
however, isthe protection of all victimsin accordance with international law.

B. Thelsraeli military operationsin Gaza: relevanceto and linkswith Israel’s
policies vis-a-visthe Occupied Palestinian Territory

1877. TheMission isof theview that I srael’smilitary operation in Gaza between 27
December 2008 and 18 January 2009 and itsimpact cannot be understood or assessed in
isolation from developments prior and subsequent to it. The operation fitsinto a
continuum of policiesaimed at pursuing I srael’s political objectiveswith regard to Gaza
and the Occupied Palestinian Territory asawhole. Many such policies are based on or
result in violations of inter national human rightsand humanitarian law. Military

obj ectives as stated by the Gover nment of Israel do not explain the facts ascertained by the
Mission, nor arethey congruouswith the patternsidentified by the Mission during the
investigation.

1878. The continuum isevident most immediately with the policy of blockade that
preceded the operations and that in the Mission’s view amounts to collective punishment
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intentionally inflicted by the Government of 1srael on the people of the Gaza Strip. When
the operations began, the Gaza Strip had been under a severeregime of closuresand
restrictions on the movement of people, goods and servicesfor almost threeyears. This
included basic necessities of life, such asfood and medical supplies, and productsrequired
for the conduct of daily life, such asfuel, electricity, school items, and repair and
construction material. These measureswereimposed by Israel purportedly to isolate and
weaken Hamas after itselectoral victory in view of the perceived continuing threat to
Israel’s security that it represented. Their effect was compounded by the withholding of
financial and other assistance by some donorson similar grounds. Adding hardship tothe
already difficult situation in the Gaza Strip, the effects of the prolonged blockade did not
spare any aspect of thelife of Gazans. Prior to the military operation, the Gaza economy
had been depleted, the health sector beleaguer ed, the population had been made dependent
on humanitarian assistance for survival and the conduct of daily life. Men, women and
children wer e psychologically suffering from long-standing poverty, insecurity and
violence, and enfor ced confinement in a heavily overcrowded territory. The dignity of the
people of Gaza had been severely eroded. Thiswasthe situation in the Gaza Strip when the
Israeli armed forceslaunched their offensive in December 2008. The military operations
and the manner in which they wer e conducted considerably exacer bated the
aforementioned effects of the blockade. Theresult, in a very short time, was unprecedented
long-term damage both to the people and to their development and recovery prospects.

1879. An analysis of the modalities and impact of the December-January military
operations also setsthem, in the Mission’sview, in a continuum with a number of other
pre-existing I sraeli policieswith regard to the Occupied Palestinian Territory. The
progressive isolation and separ ation of the Gaza Strip from the West Bank, a policy that
began much earlier and which was consolidated in particular with theimposition of tight
closures, restrictions on movement and eventually the blockade, are among the most
apparent. Several measures adopted by Israel in the West Bank during and following the
military operationsin Gaza also further deepen Israel’s control over the West Bank,
including East Jerusalem, and point to a conver gence of objectiveswith the Gaza military
operations. Such measuresinclude increased land expropriation, house demolitions,
demolition ordersand permitsto build homesin settlements, greater and more for malized
access and movement restrictions on Palestinians, new and stricter procedures for
residents of the Gaza Strip to changetheir residency to the West Bank. Systematic efforts
to hinder and control Palestinian self-determined demacr atic processes, not least through
the detention of elected political representatives and members of Government and the
punishment of the Gaza population for its perceived support for Hamas, culminated in the
attacks on gover nment buildings during the Gaza offensive, most prominently the
Palestinian L egidlative Council. The cumulative impact of these policies and actions make
prospectsfor political and economic integration between Gaza and the West Bank more
remote.

C. Nature, objectives and targets of the lsraeli military operationsin Gaza

1880. Both Palestinians and | sraeliswhom the Mission met repeatedly stressed that the
military operations carried out by Israel in Gaza from 27 December 2008 until 18 January
2009 wer e qualitatively different from any previous military action by Israel in the
Occupied Palestinian Territory. Despite the hard conditions that have long been prevailing
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in the Gaza Strip, victims and long-time obser ver s stated that the operationswere
unprecedented in their severity and that their consequences would be long-lasting.

1881. When the Mission conducted itsfirst visit to the Gaza Strip in early June 2009,
almost five months had passed since the end of the I sraeli military operations. The
devastating effects of the operations on the population wer e, however, unequivocally
manifest. In addition to the visible destruction of houses, factories, wells, schools, hospitals,
police stations and other public buildings, the sight of families, including the elderly and
children, still living amid therubble of their former dwellings— no reconstruction possible
dueto the continuing blockade — was evidence of the protracted impact of the operations
on theliving conditions of the Gaza population. Reports of the trauma suffered during the
attacks, the stress dueto the uncertainty about the future, the hardship of life and the fear
of further attacks, pointed to lesstangible but not lessreal long-term effects.

1882. Women wer e affected in significant ways. Their situation must be given specific
attention in any effort to address the consequences of the blockade, of the continuing
occupation and of the latest | sraeli military operations.

1883. The Gaza military operations wer e, according to the I sraeli Gover nment, thor oughly
and extensively planned. Whilethe Israeli Gover nment has sought to portray its operations
as essentially aresponseto rocket attacksin the exercise of itsright to self-defence, the
Mission considersthe plan to have been directed, at least in part, at a different target: the
people of Gaza asa whole.

1884. In thisrespect, the operationswerein furtherance of an overall policy aimed at
punishing the Gaza population for itsresilience and for its apparent support for Hamas,
and possibly with the intent of forcing a change in such support. The Mission considersthis
position to be firmly based in fact, bearing in mind what it saw and heard on the ground,
what it read in the accounts of soldierswho served in the campaign, and what it heard and
read from current and former military officersand political leaderswhom the Mission
considersto berepresentative of the thinking that informed the policy and strategy of the
military operations.

1885. The Mission recognizesthat the principal focusin the aftermath of military

oper ations will often be on the people who have been killed — morethan 1,400 in just three
weeks. Thisisrightly so. Part of the functions of reports such asthisisto attempt, albeit in
avery small way, to restore the dignity of those whose rights have been violated in the most
fundamental way of all —the arbitrary deprivation of life. It isimportant that the
international community asserts formally and unequivocally that such violence to the most
basic fundamental rights and freedoms of individuals should not be overlooked and should
be condemned.

1886. In thisrespect, the Mission recognizesthat not all deaths constitute violations of
international humanitarian law. The principle of proportionality acknowledges that, under
certain strict conditions, actionsresulting in the loss of civilian life may not be unlawful.
What makesthe application and assessment of proportionality difficult in respect of many
of the eventsinvestigated by the Mission isthat deeds by the I sraeli armed for ces and

wor ds of military and political leadersprior to and during the operationsindicatethat, asa
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whole, they wer e premised on a deliberate policy of disproportionate force aimed not at the
enemy but at the“ supportinginfrastructure.” In practice, this appearsto have meant the
civilian population.

1887. Thetiming of thefirst Israeli attack, at 11.30 a.m. on a weekday, when children were
returning from school and the streets of Gaza wer e crowded with people going about their
daily business, appearsto have been calculated to create the greatest disruption and
widespread panic among the civilian population. The treatment of many civilians detained
or even killed while trying to surrender is one manifestation of the way in which the
effective rules of engagement, standard operating procedures and instructionsto the troops
on the ground appear to have been framed in order to create an environment in which due
regard for civilian lives and basic human dignity wasreplaced with disregard for basic
international humanitarian law and human rights norms.

1888. The Mission recognizesfully that the I sraeli armed forces, like any army attempting
to act within the parameters of international law, must avoid taking undueriskswith their
soldiers' lives, but neither can they transfer that risk onto thelives of civilian men, women
and children. The fundamental principles of distinction and proportionality apply on the
battlefield, whether that battlefield isa built-up urban area or an open field.

1889. Therepeated failureto distinguish between combatants and civilians appearsto the
Mission to have been theresult of deliberate guidance issued to soldiers, as described by
some of them, and not theresult of occasional lapses.

1890. The Mission recognizesthat some of those killed wer e combatants dir ectly engaged
in hostilities against | srael, but many wer e not. The outcome and the modalities of the
operationsindicate, in the Mission’sview, that they were only partially aimed at killing
leader s and member s of Hamas, al-Qassam Brigades and other armed groups. They were
alsoto alarge degree aimed at destroying or incapacitating civilian property and the
means of subsistence of the civilian population.

1891. It isclear from evidence gathered by the Mission that the destruction of food supply
installations, water sanitation systems, concrete factories and residential houses wasthe
result of a deliberate and systematic policy by the I sraeli armed forces. It was not carried
out because those objects presented a military threat or opportunity, but to makethe daily
process of living, and dignified living, mor e difficult for the civilian population.

1892. Allied to the systematic destruction of the economic capacity of the Gaza Strip, there
appear s also to have been an assault on the dignity of the people. Thiswas seen not only in
the use of human shields and unlawful detentions sometimesin unacceptable conditions,
but also in the vandalizing of houses when occupied and the way in which people were
treated when their houses wer e entered. The graffiti on the walls, the obscenities and often
racist slogans, all constituted an overall image of humiliation and dehumanization of the
Palestinian population.

1893. Theoperationswer e carefully planned in all their phases. Legal opinions and advice
wer e given throughout the planning stages and at certain operational levelsduring the
campaign. Therewere almost no mistakes made according to the Government of Israel. It
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isin these circumstances that the Mission concludesthat what occurred in just over three
weeks at the end of 2008 and the beginning of 2009 was a deliber ately disproportionate
attack designed to punish, humiliate and terrorize a civilian population, radically diminish
its local economic capacity both to work and to provide for itself, and to force upon it an
ever increasing sense of dependency and vulnerability.

1894. The Mission has noted with concern public statements by Isra€li officials, including
senior military officials, to the effect that the use of disproportionate for ce, attacks on
civilian population and the destruction of civilian property are legitimate meansto achieve
Israel’smilitary and political objectives. The Mission believesthat such statementsnot only
undermine the entireregime of international law, they are inconsistent with the spirit of
the Charter of the United Nations and, therefor e, deserve to be categorically denounced.

1895. Whatever violations of inter national humanitarian and human rightslaw may have
been committed, the systematic and deliberate nature of the activitiesdescribed in this
report leave the Mission in no doubt that responsibility liesin thefirst place with those who
designed, planned, ordered and over saw the operations.

D. Occupation, resilience and civil society

1896. Theaccounts of more sever e violence during therecent military operations did not
obscur e the fact that the concept of “normalcy” in the Gaza Strip haslong been redefined
owing to the protracted situation of abuse and lack of protection deriving from the
decades-long occupation.

1897. Asthe Mission focused on investigating and analysing the specific matterswithin its
mandate, | srael’s continuing occupation of the Gaza Strip and the West Bank emerged as
the fundamental factor underlying violations of inter national humanitarian and human
rights law against the protected population and under mining prospects for development
and peace. | srael’sfailureto acknowledge and exer cise its responsibilities as the occupying
Power further exacerbated the effects of occupation on the Palestinian people, and continue
to do so. Furthermore, the har sh and unlawful practices of occupation, far from quelling
resistance, breed it, including its violent manifestations. The Mission is of the view that
ending occupation isa prerequisite for thereturn of a dignified lifefor Palestinians, aswell
as development and a peaceful solution to the conflict.

1898. The Mission was struck by the resilience and dignity shown by peoplein the face of
dire circumstances. UNRWA Director of Operations, John Ging, relayed to the Mission the
answer of a Gaza teacher during a discussion after the end of the Israeli military

oper ations about strengthening human rights education in schools. Rather than expressing
scepticism at the relevance of teaching human rightsin a context of renewed denial of
rights, the teacher unhesitantly supported the resumption of human rights education:
“Thisisawar of values, and we are not going to lose it”.

1899. Theassiduouswork of Palestinian non-gover nmental and civil society organizations
in providing support to the population in such extreme circumstances, and in giving voice
to the suffering and expectations of victims of violations deservesto be fully acknowledged.
Their rolein helping to sustain theresilience and dignity of the population cannot be
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overstated. The Mission heard many accounts of NGO workers, doctor s, ambulance
drivers, journalists, human rights monitors, who, at the height of the military operations,
risked their livesto be of serviceto peoplein need. They frequently relayed the anxiety of
having to choose between remaining close to their own families or continuing to work to
assist othersin need, thereby often being cut off from news about the safety or whereabouts
of family members. The Mission wishesto pay tribute to the courage and work of the
numer ous individuals who so contributed to alleviating the suffering of the population and
toreport on the eventsin Gaza.

E. Rocket and mortar attacksin |sragd

1900. Palestinian armed groups have launched thousands of rockets and mortarsinto
Israel since April 2001. These have succeeded in causing terror within Israel’scivilian
population, as evidenced by the high rates of psychological trauma within the affected
communities. The attacks have also led to an erosion of the social, cultural and economic
lives of the communitiesin southern Israel, and have affected therightsto education of the
tens of thousands of children and young adultswho attend classesin the affected ar eas.

1901. Between 27 December 2008 and 18 January 2009, these attacks left four people dead
and hundredsinjured. That there have not been more casualtiesis dueto a combination of
luck and measurestaken by the I sraeli Government, including the fortification of public
buildings, the construction of sheltersand, in times of escalated hostilities, the closur e of
schools.

1902. The Mission notes, with concern, that I1srael has not provided the same level of
protection from rockets and mortarsto affected Palestinian citizens asit hasto Jewish
citizens. In particular, it hasfailed to provide public sheltersor fortification of schools, for
example, to the Palestinian communities living in the unrecognized villages and some of the
recognized villages. It ought to go without saying that the thousands of Palestinian | sraelis—
including a significant number of children —who live within the range of rocket fire,
deserve the same protection asthe I sraeli Government providesto its Jewish citizens.

F. Dissentingvoicesin Israel

1903. Whilethelsraeli military offensivein Gaza waswidely supported by the | sraeli
public, there wer e also dissenting voices, which expressed themselves through
demonstrations, protests, aswell as public reporting on I srael’s conduct. The Mission is of
the view that actions of the I sraeli Government during and following the military
operationsin the Gaza Strip, including interrogation of political activists, repression of
criticism and sour ces of potential criticism of Israeli military actions, in particular NGOs,
have contributed significantly to a political climate in which dissent with the Gover nment
and itsactionsin the Occupied Palestinian Territory isnot tolerated. The denial of media
access to Gaza and the continuing denial of accessto human rights monitorsare, in the
Mission’sview, an attempt both to remove the Government’s actionsin the Occupied
Palestinian Territory from public scrutiny and to impede investigations and reporting of
the conduct of the partiesto the conflict in the Gaza Strip.
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1904. In thiscontext of increased intolerance for dissenting opinionsin Israel, the Mission
wishesto acknowledge the difficult work of NGOsin Israel, which courageously continue
to express criticism of Gover nment action that violatesinternational human rights and
humanitarian law. The work of these organizationsis essential not only to ensure
independent information to the Israeli and inter national public, but also to encourage a
facts-based debate about theseissueswithin I sraeli society.

G. Theimpact of dehumanization

1905. Asin many conflicts, one of the featur es of the Palestinian-Israeli conflict isthe
dehumanization of the other, and of victimsin particular. Palestinian psychiatrist Dr. lyad
al-Sarraj explained the cycle of aggression and victimization through which “the
Palestinian in the eyes of the I sraeli soldier isnot an equal human being. Sometimes|...]
even becomesa demon [...]” This"“culture of demonization and dehumanization” addsto a
state of paranoia. “ Paranoia hastwo sides, the side of victimization, | am a victim of this
world, thewholeworld isagainst me and on the other side, | am superior to thisworld and
| can oppressit. Thisleadsto what is called the arrogance of power.” AsPalestinians, “we
look in general to the | sraelis as demons and that we can hate them, that what wedoisa
reaction, and we say that the I sraelis can only under stand the language of power. The same
thing that we say about the |l sraelisthey say about us, that we only under stand the
language of violence or force. There we see the arrogance of power and [the | sra€li] usesit
without thinking of humanity at all. In my view we ar e seeing not only a state of war but
also a statethat is cultural and psychological and | hope, | wish that the I sraeliswould
start, and there are many, many Jewsin theworld and in Israel that look into themselves,
have an insight that would makethem, alleviate the fear that they have becausethere’'sa
state of fear in Israel, in spite of all the power, and that they would start to walk on the
road of dealing with the consequences of their own victimization and to start dealing with
the Palestinian as a human being, a full human being who's equal in rightswith the I sra€li
and also the other way around, the Palestinian must deal with himself, must respect himself
and respect hisown differencesin order to be ableto stand beforethe I sraeli also as a full
human being with equal rights and obligations. Thisisthereal road for justice and for
peace.”

1906. Israeli collegeteacher Ofer Shinar offered a similar analysis: “Israeli society’s
problem isthat, because of the conflict, | sraeli society feelsitself to beavictim and to a
lar ge extent that’sjustified and it’svery difficult for 1sraeli society to move and to feel that
it can also seethe other side and to understand that the other sideisalso a victim. This|
think isthe greatest tragedy of the conflict and it’sterribly difficult to overcomeit [...] |
think that theinitiative that you’'vetaken in listeningto[...] people[...] isvery important.
The message that you’'re giving I sraeli society is absolutely unambiguousthat you are
impartial that you should be ableto see that the feeling of being a victim is something that
characterizes both sides. What requiresyou to take thisresponsibility isthe fact that you
have to under stand how difficult it isto get this message through to I sraeli society, how
closed the I sraeli society is, how difficult it isfor Israeli society to under stand that the other
sideisnot just the party which isinfringing our own human rights, but how they are
having their human rightsinfringed, how they are suffering aswell.”
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1907. TheMission, in fulfilling its mandate to investigate alleged violations of inter national
law that occurred in the context of the December 2008 — January 2009 military operations
in Gaza, spoke predominantly to those most affected by the most recent eventsin a conflict
that has spanned decades. As may be expected, the Mission found societies scarred by
living in conflict with significant psychological trauma stemming from a life that may
rightly seem to thoseliving in more peaceful countriesto be unbearable.

1908. Both the Palestinians and the I sraelisare legitimately angered at the livesthat they
areforced tolead. For the Palestinians, the anger about individual events—the civilian
casualties, injuriesand destruction in Gaza following from military attacks, the blockade,
the continued construction of the Wall outside of the 1967 borders—feed into an
underlying anger about the continuing I sraeli occupation, its daily humiliations and their
as-yet-unfulfilled right to self-determination. For the I sradlis, the public statements of
Palestinian armed groups celebrating rocket and mortar attackson civilians strengthen a
deep-rooted concern that negotiation will yield little and that their nation remains under
existential threat from which only it can protect its people. In thisway, both the I sraelis
and the Palestinians share a secret fear —for some, a belief —that each has no intention of
accepting the other’sright to a country of their own. Thisanger and fear are unfortunately
ably represented by many politicians.

1909. Some | sra€lis pointed out to the Mission that policies of the I sraeli Gover nment
relating to theisolation of the Gaza Strip and thetighter restrictions on the movement of
Palestinians within the Occupied Palestinian Territory and between the Occupied
Palestinian Territory and Israel, have contributed to increasing the distance between
Palestinians and | sraelis, reducing the opportunitiesto interact other than in situations of
control and coer cion such as checkpoints and military posts.

1910. In thiscontext, the Mission was encouraged by reports of exchange and cooper ation
between Palestinians and | sraelis, for example with regard to mental health specialists

wor king with Palestinians from Gaza and southern | srael’s communities, and with regard
to cooper ation between Magen David Adom and the Palestinian Red Crescent Society,
especially in the West Bank, as they fulfil a shared commitment to providing humanitarian
assistance to the communitiesin which they work, regardless of the ethnicity of the patient
who lies before them.

H. Theintra-Palestinian situation

1911. Thedivision and violence between Fatah and Hamas, which culminated in the
establishment of parallel gover nance entities and structuresin the Gaza Strip and the West
Bank, is having adver se consequences for the human rights of the Palestinian population in
both areas, aswell as contributing to erode therule of law in the Occupied Palestinian
Territory in addition to the threats already linked to foreign occupation. Even with the
narrow focus of the Mission on violations relevant to the context of the December-January
military oper ations, the diminishing protections for Palestinians are evident from the cases
of arbitrary deprivation of life, arbitrary detention of political activistsor sympathizers,
limitations on freedom of expression and association, and abuses by security forces. The
situation is compounded by the ever reducing role of thejudiciary in ensuring the rule of
law and legal remediesfor violations. A resolution of theinternal divisons based on the
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free will and decisions of Palestinians and without exter nal interference would strengthen
the ability of Palestinian authorities and institutionsto protect the rights of the people
under their responsibility.

I.  Theneed for protection and therole of theinternational community

1912. International law sets obligations on States not only to respect but also to ensure
respect for international humanitarian law. The International Court of Justice stated in its
Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory that “all States partiesto the Fourth Geneva Convention relative to
the Protection of Civilian Personsin Time of War of 12 August 1949 have in addition the
obligation, while respecting the United Nations Charter and international law, to ensure
compliance by Israel with international humanitarian law as embodied in that
Convention”.

1913. The 2005 World Summit Outcome document recognized that the inter national
community, through the United Nations, also hasthe responsibility to use appropriate
diplomatic, humanitarian and other peaceful means, in accordance with ChaptersVI and
VI1II of the Charter, to help protect populations from, inter alia, war crimesand crimes
against humanity. The document stressed that the Member s of the United Nationsare
prepared to take collective action, in atimely and decisive manner, through the Security
Council, in accordance with the Charter, including Chapter VII should peaceful means be
inadequate and national authorities are manifestly failing to protect their populations from
genocide, war crimes, ethnic cleansing and crimes against humanity. In 2009, the
Secretary-General, in hisreport on implementing the responsibility to protect, noted that
the enumeration of these crimesdid not “detract in any way from the much broader range
of obligations existing under international humanitarian law, international human rights
law, refugee law and international criminal law.”

1914. After decades of sustained conflict, the level of threat to which both Palestinians and
I sraelis are subjected has not abated, but if anything increased with continued escalations
of violence, death and suffering for the civilian population, of which the December-January
military operationsin Gaza are only the most recent occurrence. | srael istherefore also
failing to protect its own citizens by refusing to acknowledge the futility of resorting to
violent means and military power.

1915. Israeli incursionsand military actionsin the Gaza Strip did not stop after the end of
the military oper ations of December — January.

1916. The Security Council has placed the protection of civilian populationson its agenda
asaregular item, recognizing it asa matter falling within itsresponsibility. The Mission
notes that the international community has been largely silent and hasto date failed to act
to ensurethe protection of the civilian population in the Gaza Strip and generally the
Occupied Palestinian Territory. Sufficeit to notice the lack of adequatereaction to the
blockade and its consequences, to the Gaza military operations and, in their aftermath, to
the continuing obstaclesto reconstruction. The Mission also considersthat the isolation of
the Gaza authorities and the sanctions against the Gaza Strip have had a negative impact
on the protection of the population. Immediate action to enable reconstruction in Gaza is
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no doubt required. However, it also needsto be accompanied by a firmer and principled
stance by the international community on violations of inter national humanitarian and
human rightslaw and long delayed action to end them. Protection of civilian populations
requiresrespect for international law and accountability for violations. When the

inter national community does not live up toitsown legal standards, thethreat tothe
international rule of law is obvious and potentially far-reachingin its consequences.

1917. The Mission acknowledges and emphasizes the impressive and essential role played
by the staff of the numerous United Nations agencies and bodies working to assist the
population of the Occupied Palestinian Territory in all aspects of daily life. An additional
disturbing feature of the December-January military operations wasthe disregard in
several incidents, some of which are documented in thisreport, for the inviolability of
United Nations premises, facilities and staff. It ought to go without saying that attacks on
the United Nations ar e unacceptable and under mineits ability to fulfil its protection and
assistancerolevis-a-visa population that so badly needsit.

J.  Summary of legal findings

1918. Detailed legal findings by the Mission areincluded in each of the chapters of the
report wher e specific facts and events are analysed. Thefollowing isa summary of those
findings.

1. Actionsby Isradl in Gazain the context of the military operations
of 27 December 2008 to 18 January 2009

(@) Precautionsin launching attacks

1919. TheMission findsthat in a number of cases|sradl failed to take feasible precautions
required by customary law reflected in article 57 (2) (a) (ii) of Additional Protocol | to
avoid or minimizeincidental loss of civilian life, injury to civilians and damageto civilian
objects. Thefiring of white phosphorus shells over the UNRWA compound in Gaza City is
one of such casesin which precautions wer e not taken in the choice of weapons and
methodsin the attack, and these facts wer e compounded by reckless disregard for the
consequences. Theintentional strike at al-Quds hospital using high-explosive artillery
shells and white phosphorousin and around the hospital also violated articles 18 and 19 of
the Fourth Geneva Convention. With regard to the attack against al-Wafa hospital, the
Mission found a violation of the same provisions, aswell as a violation of the customary law
prohibition against attacks which may be expected to cause excessive damage to civilians
and civilian objects.

1920. TheMission findsthat the different kinds of warningsissued by Israel in Gaza
cannot be considered as sufficiently effectivein the circumstancesto comply with
customary law asreflected in Additional Protocol I, article 57 (2) (c). While some of the
leaflet war nings wer e specific in nature, the Mission does not consider that general
messagestelling peopleto leave wher ever they were and go to city centres, in the particular
circumstances of the military campaign, meet the threshold of effectiveness. Firing missiles
into or on top of buildingsasa “warning” is essentially a dangerous practice and a form of
attack rather than a warning.
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(b) Incidentsinvolving thekilling of civilians

1921. The Mission found numerous instances of deliberate attacks on civiliansand civilian
objects (individuals, whole families, houses, mosques) in violation of the fundamental
international humanitarian law principle of distinction, resulting in deaths and serious
injuries. In these casesthe Mission found that the protected status of civilians was not
respected and the attacks wer e intentional, in clear violation of customary law reflected in
article 51 (2) and 75 of Additional Protocal I, article 27 of the Fourth Geneva Convention
and articles6 and 7 of the International Covenant on Civil and Political Rights. In some
casesthe Mission additionally concluded that the attack was also launched with the
intention of spreading terror among the civilian population. Moreover, in several of the
incidentsinvestigated, the I sraeli armed forcesnot only did not use their best effortsto
permit humanitarian organizations accessto the wounded and medical relief, asrequired
by customary international law reflected in article 10 (2) of Additional Protocol I, but they
arbitrarily withheld such access.

1922. With regard to oneincident investigated, involving the death of at least 35
Palestinians, the Mission finds that the I sraeli armed for ces launched an attack which a
reasonable commander would have expected to cause excessive loss of civilian lifein
relation to the military advantage sought, in violation of customary international
humanitarian law asreflected in Additional Protocol I, articles 57 (2) (a) (i) and (iii). The
Mission finds a violation of theright to life (ICCPR, article 6) of thecivilianskilled in this
incident.

1923. TheMission also concludesthat I srael, by deliberately attacking police stations and
Killing large number s of policemen (99 in theincidentsinvestigated by the Mission) during
the first minutes of the military operations, failed to respect the principle of proportionality
between the military advantage anticipated by killing some policemen who might have
been members of Palestinian armed groups and the loss of civilian life (the majority of
policemen and member s of the public present in the police stations or nearby during the
attack). Therefore, these were disproportionate attacksin violation of customary
international law. The Mission finds a violation of theright to life (ICCPR, article 6) of the
policemen Killed in these attacks who wer e not member s of Palestinian armed groups.

(c) Certain weaponsused by thelsraeli armed forces

1924. In relation to the weapons used by the I sraeli armed forces during military
operations, the Mission acceptsthat white phosphorous, flechettes and heavy metal (such
astungsten) are not currently proscribed under international law. Their useis, however,
restricted or even prohibited in certain circumstances by virtue of the principles of
proportionality and precautions necessary in the attack. Flechettes, as an area weapon, are
particularly unsuitable for usein urban settings, while, in the Mission's view, the use of
white phosphorous as an obscurant at least should be banned because of the number and
variety of hazardsthat attach to the use of such a pyrophoric chemical.
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(d) Treatment of Palestiniansin the hands of the I sraeli armed for ces
(i) Useof human shields

1925. The Mission investigated several incidentsin which the I sraeli armed for ces used
local Palestinian residentsto enter houses which might be booby-trapped or harbour
enemy combatants (this practice, known in the West Bank as* neighbour procedure”, was
called “Johnnie procedure” during the military operationsin Gaza). The Mission found
that the practice constitutesthe use of human shields prohibited by international
humanitarian law. It further constitutes a violation of theright to life, protected in article 6
of ICCPR, and of the prohibition against cruel and inhuman treatment in itsarticle 7.

1926. The questioning of Palestinian civilians under threat of death or injury to extract
information about Hamas and Palestinian combatants and tunnels constitutes a violation of
article 31 of the Fourth Geneva Convention, which prohibits physical or moral coercion
against protected persons.

(i) Detention

1927. TheMission found that the lsraeli armed forcesin Gazarounded up and detained

lar ge groups of persons protected under the Fourth Geneva Convention. The Mission finds
that their detention cannot be justified either as detention of “ unlawful combatants’ or as
internment of civiliansfor imperative reasons of security. The Mission considersthat the
sever e beatings, constant humiliating and degrading treatment and detention in foul
conditions allegedly suffered by individualsin the Gaza Strip under the control of the
Israeli armed forces and in detention in Israel, constitute a failureto treat protected

per sons humanely in violation of article 27 of the Fourth Geneva Convention, aswell as
violations of articles 7 and 10 of the International Covenant on Civil and Political Rights
regarding torture and the treatment of personsin detention, and of itsarticle 14 with
regard to due process guar antees. The treatment of women during detention was contrary
to the special respect for women required under customary law asreflected in the article 76
of Additional Protocol |I. The Mission findsthat the rounding-up of large groups of civilians
and their prolonged detention under the circumstances described in thisreport constitute a
collective penalty on those personsin violation of article 33 of the Fourth Geneva
Convention and article 50 of the Hague Regulations. Such treatment amountsto measures
of intimidation or terror prohibited by article 33 of the Fourth Geneva Convention.

(e)  Destruction of property

1928. TheMission findsthat the attacks against the Palestinian L egislative Council
building and the main prison in Gaza constituted deliberate attacks on civilian objectsin
violation of therule of customary international humanitarian law wher eby attacks must be
strictly limited to military objectives.

1929. TheMission also findsthat the I sraeli armed for ces unlawfully and wantonly
attacked and destroyed without military necessity a number of food production or food-
processing objects and facilities (including mills, land and greenhouses), drinking-water
installations, farms and animalsin violation of the principle of distinction. From the facts
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ascertained by it, the Mission findsthat thisdestruction was carried out with the purpose
of denying sustenanceto the civilian population, in violation of customary law reflected in
article 54 (2) of the First Additional Protocol. The Mission further concludesthat the
Israeli armed forces carried out widespread destruction of private residential houses, water
wellsand water tanks unlawfully and wantonly.

1930. In addition to being violations of inter national humanitarian law, these extensive
wanton acts of destruction amount to violations of I srael’sdutiesto respect theright to an
adequate standard of living of the peoplein the Gaza Strip, which includestherightsto
food, water and housing, aswell astheright to the highest attainable standard of health,
protected under articles 11 and 12 of the International Covenant on Economic, Social and
Cultural Rights.

(f)  I'mpact of the blockade and the military operations on the Gaza population

1931. TheMission concludesthat the blockade policiesimplemented by |srael against the
Gaza Strip, in particular the closure of or restrictionsimposed on border crossingsin the
immediate period beforethe military operations, subjected the local population to extreme
hardship and deprivationsthat amounted to a violation of | srael’s obligations as an
occupying Power under the Fourth Geneva Convention. These measuresled to a severe
deterioration and regression in the levels of realization of economic and social rights of
Palestiniansin the Gaza Strip and weakened its social and economic fabric, leaving health,
education, sanitation and other essential servicesin avery vulnerable position to cope with
theimmediate effects of the military operations.

1932. TheMission findsthat, despite the information circulated by Israel about the
humanitarian relief schemesin place during the military operations, I srael has essentially
violated its obligation to allow free passage of all consignments of medical and hospital
objects, food and clothing that wer e needed to meet the urgent humanitarian needs of the
civilian population in the context of the military operations, which isin violation of article
23 of the Fourth Geneva Convention.

1933. In addition to the above general findings, the Mission also considersthat | srael has
violated its specific obligations under the Convention on the Rights of the Child and the
Convention on the Elimination of All Forms of Discrimination against Women, including
therightsto peace and security, free movement, livelihood and health.

1934. The Mission concludesthat the conditionsresulting from deliberate actions of the

I sraeli armed forces and the declared policies of the Gover nment with regard to the Gaza

Strip before, during and after the military operation cumulatively indicate theintention to
inflict collective punishment on the people of the Gaza Strip. The Mission, therefore, finds
aviolation of the provisions of article 33 of the Fourth Geneva Convention.

(9 Gravebreachesof the Geneva Conventions and actsraising individual criminal
responsibility under international criminal law

1935. From thefacts gathered, the Mission found that the following grave breaches of the
Fourth Geneva Convention were committed by the Il sraeli armed forcesin Gaza: wilful
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Killing, torture or inhuman treatment, wilfully causing great suffering or seriousinjury to
body or health, and extensive destruction of property, not justified by military necessity
and carried out unlawfully and wantonly. As grave breachesthese actsgiveriseto
individual criminal responsibility. The Mission notesthat the use of human shields also
constitutesawar crime under the Rome Statute of the International Criminal Court.

1936. TheMission further considersthat the series of actsthat deprive Palestiniansin the
Gaza Strip of their means of subsistence, employment, housing and water, that deny their
freedom of movement and their right to leave and enter their own country, that limit their
rightsto accessa court of law and an effective remedy, could lead a competent court to find
that the crime of persecution, a crime against humanity, has been committed.

2. Actionshby Israel in the West Bank in the context of the military operations
in Gaza from 27 December 2008 to 18 January 2009

(@ Treatment of Palestiniansin the West Bank by Israeli security forces, including use
of excessive or lethal force during demonstrations

1937. With regard to acts of violence by settlers against Palestinians, the Mission concludes
that I1srael hasfailed to fulfil itsinternational obligationsto protect the Palestinians from
violence by private individuals under both international human rightslaw and
international humanitarian law. In some instances security for ces acquiesced to the acts of
violencein violation of the prohibition against cruel, inhuman or degrading treatment.
When this acquiescence occurs only in respect of violence against Palestinians by settlers
and not vice versa, it would amount to discrimination on the basis of national origin,
prohibited under ICCPR.

1938. Israel also violated a series of human rights by unlawfully repressing peaceful public
demonstrations and using excessive for ce against demonstrators. The use of firearms,
including live ammunitions, and the use of snipersresulting in the death of demonstrators
areaviolation of article 6 of ICCPR asan arbitrary deprivation of lifeand, in the
circumstances examined by the Mission, appear to indicate an intention or at least a
recklessness towar ds causing harm to civilians which may amount to wilful Kkilling.

1939. Excessive use of forcethat resulted in injury rather than death constitutes violations
of anumber of standards, including articles 7 and 9 of ICCPR. Theseviolationsare
compounded by the seemingly discriminatory “ open fireregulations’ for security forces
dealing with demonstrations, based on the presence of per sonswith a particular
nationality, violating the principle of non-discrimination in ICCPR (art. 2) aswell asunder
article 27 of the Fourth Geneva Convention.

1940. TheMission findsthat Israel failed to investigate, and when appropriate prosecute,
acts by itsagentsor by third partiesinvolving serious violations of inter national
humanitarian law and human rightslaw.

1941. TheMission was alarmed at thereported increasein settler violencein the past year
and thefailure of the I sraeli security forcesto prevent settlers attacksagainst Palestinian
civiliansand their property. These are accompanied by a series of violations by I sraeli



page 418

forcesor acquiesced by them, including theremoval of residential status from Palestinians,
which could eventually lead to a situation of virtual deportation and entail additional
violations of other rights.

(b) Detention of Palestinians by | srael

1942. TheMission analysed information it received on the detention of Palestiniansin
Israeli prisonsduring or in the context of the military operations of December 2008—
January 2009 and found those practices generally inconsistent with human rights and
international humanitarian law. The military court system to which Palestinians from the
Occupied Palestinian Territory are subjected deprivesthem of due process guaranteesin
keeping with international law.

1943. TheMission findsthat the detention of member s of the Palestinian L egidative
Council by Isradl violatestheright not to be arbitrarily detained, as protected by article9
of ICCPR. Insofar asit isbased on political affiliation and preventsthose membersfrom
participating in the conduct of public affairs, it isalso in violation of itsarticles 25
recognizing theright to take part in public affairs and 26, which providesfor theright to
equal protection under thelaw. Insofar astheir detention isunrelated to their individual
behaviour, it constitutes collective punishment, prohibited by article 33 of the Fourth
Geneva Convention. Infor mation on the detention of large number s of children and their
treatment by | sraeli security forces point to violations of their rightsunder ICCPR and the
Convention on the Rights of the Child.

(c) Violationsof theright to free movement and access

1944. TheMission findsthat the extensiverestrictionsimposed by Israel on the movement
and access of Palestiniansin the West Bank ar e disproportionate to any legitimate
objective served and in violation of article 27 of the Fourth Geneva Convention and article
12 of ICCPR, guar anteeing freedom of movement.

1945. Wher e checkpoints become a site of humiliation of the protected population by
military or civilian operators, thismay entail a violation of the customary law rule reflected
in article 75 (2) (b) of Additional Protocol I.

1946. The continued construction of settlementsin occupied territory constitutesa
violation of article 49 of the Fourth Geneva Convention. The extensive destruction and
appropriation of property, including land confiscation and house demolitionsin the West
Bank, including East Jerusalem, not justified by military necessity and carried out
unlawfully and wantonly, amountsto a grave breach under article 147 of the Fourth
Geneva Convention.

1947. Insofar as movement and accessrestrictions, the settlements and their
infrastructure, demographic policies vis-a-vis Jerusalem and “Area C” of the West Bank,
aswell asthe separation of Gaza from the West Bank, prevent a viable, contiguous and
sovereign Palestinian State from arising, they arein violation of the jus cogensright to self-
deter mination.
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3. Actionsby Israel in Israel

1948. Inrelation to alleged violations within I srael, the Mission concludes that, although
there does not appear to be a policy in thisrespect, there wer e occasions when reportedly
the authorities placed obstaclesin the way of protesters seeking to exercisetheir right to
peaceful assembly and freedom of speech to criticize | srael’s military actionsin the Gaza
Strip. Theserights are protected by the I nternational Covenant on Civil and Political
Rights. I nstances of physical violence against protestersand other humiliations, not rising
to thelevel of physical violence, of the protesters by the police violated | sra€el’s obligations
under article 10 of the Covenant. The Mission is also concer ned about activists being
compelled to attend interviews with the General Security Services (Shabak), which
reportedly creates an atmosphereintolerant of dissent within Israel. Hostileretaliatory
actions against civil society organizations by the Government of Israel for criticismsof the
Israeli authoritiesand for exposing alleged violations of inter national human rights law
and international humanitarian law during the military operations ar e inconsistent with
the Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms.

1949. The Mission findsthat theimposition of a near blanket exclusion of the media and
human rights monitorsfrom Gaza since 5 November 2008 and throughout the operationsis
inconsistent with Israel’s obligations with regard to theright to accessto infor mation.

4. Actions by Palestinian armed groups

1950. Inrelation to thefiring of rockets and mortarsinto southern Israel by Palestinian
armed groups operating in the Gaza Strip, the Mission findsthat the Palestinian armed
groups fail to distinguish between military targets and the civilian population and civilian
objectsin southern Israel. The launching of rockets and mortarswhich cannot be aimed
with sufficient precisions at military targets breaches the fundamental principle of
distinction. Wherethereisno intended military target and therocketsand mortarsare
launched into civilian areas, they constitute a deliberate attack against the civilian
population. These actions would constitute war crimesand may amount to crimes against
humanity.

1951. The Mission concludesthat therocket and mortars attacks, launched by Palestinian
armed groups operating from Gaza, have caused terror in the affected communities of
southern Israel. The attacks have caused loss of life and physical and mental injury to
civilians aswell as damaging private houses, religious buildings and property, and eroded
the economic and cultural life of the affected communities and sever ely affected economic
and social rights of the population.

1952. With regard to the continuing detention of I sraeli soldier Gilad Shalit, the Mission
findsthat, asa soldier who belongsto the I sraeli armed for ces and who was captured
during an enemy incursion into I srael, Gilad Shalit meetsthe requirementsfor prisoner-of-
war statusunder the Third Geneva Convention and should be protected, treated humanely
and be allowed external communication as appropriate according to that Convention.
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1953. The Mission also examined whether the Palestinian armed groups complied with
their obligationsunder international humanitarian law to take constant careto minimize
therisk of harm to the civilian population in Gaza among whom the hostilities wer e being
conducted. The conduct of hostilitiesin built-up areas does not, of itself, constitute a
violation of international law. However, launching attacks —whether of rockets and
mortarsat the population of southern Israel or at the lsraeli armed forcesinside Gaza —
closeto civilian or protected buildings constitutes a failureto take all feasible precautions.
In cases wher e this occurred, the Palestinian armed groups would have unnecessarily
exposed the civilian population of Gaza to the inherent dangers of the military operations
taking place around them. The Mission found no evidence to suggest that Palestinian
armed groups either directed civiliansto areas wher e attacks wer e being launched or that
they forced civiliansto remain within the vicinity of the attacks. The Mission also found no
evidence that members of Palestinian armed groups engaged in combat in civilian dress.
Although in the oneincident of an Israeli attack on a mosque it investigated the Mission
found that there was no indication that that mosque was used for military purposesor to
shield military activities, the Mission cannot exclude that this might have occurred in other
cases.

5. Actions by responsible Palestinian authorities

1954. Although the Gaza authorities deny any control over armed groups and
responsibility for their acts, in the Mission’sview, if they failed to take the necessary
measur es to prevent the Palestinian armed groups from endangering the civilian
population, the Gaza authorities would bear responsibility for the damage arising to the
civiliansliving in Gaza.

1955. TheMission findsthat security servicesunder the control of the Gaza authorities
carried out extrajudicial executions, arbitrary arrests, detentions and ill-treatment of
people, in particular political opponents, which constitute serious violations of the human
rightsto life, to liberty and security of the person, to freedom from tortureor cruel,
inhuman or degrading treatment or punishment, to be protected against arbitrary arrest
and detention, to afair and impartial legal proceeding; and to freedom of opinion and
expression, including freedom to hold opinions without interference.

1956. The Mission also concludesthat the Palestinian Authority’ s actions against political
opponentsin the West Bank, which started in January 2006 and intensified during the
period between 27 December 2008 and 18 January 2009, constitute violations of human
rightsand of the Palestinians own Basic L aw. Detentions on political groundsviolate the
rightsto liberty and security of person, to afair trial and theright not to be discriminated
against on the basis of one’s political opinion, which areall part of customary inter national
law. Reportsof torture and other formsof ill-treatment during arrest and detention and of
death in detention require prompt investigation and accountability.

K. Theneed for accountability

1957. TheMission was struck by the repeated comment of Palestinian victims, human
rights defenders, civil society interlocutors and officialsthat they hoped that thiswould be
thelast investigative mission of itskind, because action for justice would follow from it. It
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was struck, aswell, by the comment that every timeareport is published and no action
follows, this“emboldens|srael and her conviction of being untouchable’. To deny modes of
accountability reinfor cesimpunity, and tar nishes the credibility of the United Nations and
of theinternational community. The Mission believes these comments ought to be at the
forefront in the consideration by Member s States and United Nations bodies of its findings
and recommendations and action consequent upon them.

1958. The Mission isfirmly convinced that justice and respect for therule of law arethe
indispensable basisfor peace. The prolonged situation of impunity has created a justice
crisisin the Occupied Palestinian Territory that warrantsaction.

1959. After reviewing lsrael’s system of investigation and prosecution of seriousviolations
of human rightsand humanitarian law, in particular of suspected war crimesand crimes
against humanity, the Mission found major structural flawsthat, in itsview, makethe
system inconsistent with international standards. With military “operational debriefings’
at the core of the system, thereisno effective and impartial investigation mechanism and
victims of such alleged violations are deprived of any effective or prompt remedy.
Furthermore, such investigations, being internal to the I sraeli military authority, do not
comply with international standards of independence and impartiality. The Mission
believesthat the few investigations conducted by the | sraeli authorities on alleged serious
violations of inter national human rights and humanitarian law and, in particular, alleged
war crimes, in the context of the military operationsin Gaza between 27 December 2008
and 18 January 2009, ar e affected by the defectsin the system, have been unduly delayed
despite the gravity of the allegations, and, therefore, lack therequired credibility and
conformity with international standards. The Mission is concerned that investigations of
relatively less serious violations that the Government of Israel claimsto beinvestigating
have also been unduly protracted.

1960. The Mission noted the pattern of delays, inaction or otherwise unsatisfactory
handling by Israeli authorities of investigations, prosecutions and convictions of military
personnel and settlersfor violence and offences against Palestinians, including in the West
Bank, aswell astheir discriminatory outcome. Additionally, the current constitutional and
legal framework in Israel providesvery few possibilities, if any, for Palestiniansto seek
compensation and repar ations.

1961. Inthelight of theinformation it reviewed and itsanalysis, the Mission concludesthat
there are serious doubts about the willingness of Israel to carry out genuine investigations
in an impartial, independent, prompt and effective way asrequired by international law.
TheMission isalso of the view that the system presentsinherently discriminatory features
that make the pursuit of justice for Palestinian victims extremely difficult.

1962. With regard to allegations of violations of inter national humanitarian law falling
within the jurisdiction of responsible Palestinian authoritiesin Gaza, the Mission findsthat
these allegations have not been investigated.

1963. TheMission notesthat the responsibility to investigate violations of inter national
human rights and humanitarian law, prosecuteif appropriate and try perpetrator s belongs
in thefirst placeto domestic authorities and institutions. Thisisa legal obligation
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incumbent on States and State-like entities. However, where domestic authoritiesare
unable or unwilling to comply with this obligation, international justice mechanisms must
be activated to prevent impunity.

1964. TheMission believesthat, in the circumstances, thereislittle potential for
accountability for seriousviolations of international humanitarian and human rights law
through domestic institutionsin I srael and even lessin Gaza. The Mission is of the view
that long-standing impunity has been a key factor in the perpetuation of violencein the
region and in the reoccurrence of violations, aswell asin the erosion of confidence among
Palestinians and many | sraelis concerning prospectsfor justice and a peaceful solution to
the conflict.

1965. The Mission considersthat several of theviolationsreferred toin thisreport amount
to grave breaches of the Fourth Geneva Convention. It notesthat thereisa duty imposed
by the Geneva Conventions on all high contracting partiesto search for and bring before
their courtsthose responsible for the alleged violations.

1966. The Mission considersthat the serious violations of inter national humanitarian law
recounted in thisreport fall within the subject-matter jurisdiction of the International
Criminal Court. The Mission notesthat the United Nations Security Council haslong
recognized theimpact of the situation in the Middle East, including the Palestinian
guestion, on inter national peace and security, and that it regularly considersand reviews
thissituation. The Mission is persuaded that, in thelight of the long-standing natur e of the
conflict, the frequent and consistent allegations of violations of inter national humanitarian
law against all parties, the apparent increasein intensity of such violationsin the recent
military operations, and theregrettable possibility of areturn to further violence,
meaningful and practical stepsto end impunity for such violations would offer an effective
way to deter such violationsrecurringin thefuture. The Mission is of the view that the
prosecution of personsresponsiblefor seriousviolations of international humanitarian law
would contribute to ending such violations, to the protection of civiliansand to the
restoration and maintenance of peace.

XXXI. RECOMMENDATIONS
1967. The Mission makesthe following recommendations related to:
(@ Accountability for seriousviolations of inter national humanitarian law;
(b) Reparations;
(c) Seriousviolations of human rightslaw;
(d) Theblockade and reconstruction;
(e) Theuseof weaponsand military procedures,
(f) Theprotection of human rights organizations and defenders;

(9 Follow-up tothe Mission’srecommendations.
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1968. Tothe Human Rights Council,

(@ TheMission recommendsthat the United Nations Human Rights Council
should endor se the recommendations contained in thisreport, take appropriate action to
implement them asrecommended by the Mission and through other means asit may deem
appropriate, and continueto review their implementation in future sessions;

(b) Inview of the gravity of the violations of inter national human rights and
humanitarian law and possible war crimes and crimes against humanity that it has
reported, the Mission recommends that the United Nations Human Rights Council should
request the United Nations Secretary-General to bring thisreport to the attention of the
United Nations Security Council under Article 99 of the Charter of the United Nations so
that the Security Council may consider action according to the Mission’srelevant
recommendations below;

(c) TheMission further recommendsthat the United Nations Human Rights
Council should formally submit thisreport to the Prosecutor of the International Criminal
Court;

(d) TheMission recommendsthat the Human Rights Council should submit this
report to the General Assembly with arequest that it should be consider ed;

(e TheMission recommendsthat the Human Rights Council should bring the
Mission’srecommendationsto the attention of the relevant United Nations human rights
treaty bodies so that they may include review of progressin their implementation, as may
berelevant to their mandate and procedures, in their periodic review of compliance by
Israel with itshuman rights obligations. The Mission further recommendsthat the Human
Rights Council should consider review of progressaspart of itsuniversal periodic review
process.

1969. Tothe United Nations Security Council,

(@ TheMission recommendsthat the Security Council should requirethe
Government of Israel, under Article 40 of the Charter of the United Nations:

(i) Totakeall appropriate steps, within a period of three months, to launch
appropriateinvestigationsthat are independent and in conformity with
international standards, into the serious violations of inter national
humanitarian and international human rightslaw reported by the
Mission and any other serious allegationsthat might cometoitsattention;

(i) Toinform the Security Council, within a further period of three months,
of actionstaken, or in process of being taken, by the Gover nment of | srael
toinquireinto, investigate and prosecute such seriousviolations,

(b) TheMission further recommendsthat the Security Council should at the same
time establish an independent committee of expertsin international humanitarian and
human rightslaw to monitor and report on any domestic legal or other proceedings
undertaken by the Government of Israel in relation to the aforesaid investigations. Such
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committee of expertsshould report at the end of the six-month period to the Security
Council on itsassessment of relevant domestic proceedingsinitiated by the Gover nment of
Israel, including their progress, effectiveness and genuineness, so that the Security Council
may assess whether appropriate action to ensurejustice for victims and accountability for
per petrators has been or isbeing taken at the domestic level. The Security Council should
request the committeeto report toit at determined intervals, as may be necessary. The
committee should be appropriately supported by the Office of the United Nations High
Commissioner for Human Rights;

(c) TheMission recommendsthat, upon receipt of the committee’ sreport, the
Security Council should consider the situation and, in the absence of good-faith
investigations that areindependent and in confor mity with international standards having
been undertaken or being under way within six months of the date of itsresolution under
Article 40 by the appropriate authorities of the State of I srael, again acting under Chapter
V11 of the Charter of the United Nations, refer the situation in Gaza to the Prosecutor of
the International Criminal Court pursuant to article 13 (b) of the Rome Statute;

(d) TheMission recommendsthat the Security Council should requirethe
independent committee of expertsreferred to in subparagraph (b) to monitor and report
on any domestic legal or other proceedings undertaken by therelevant authoritiesin the
Gaza Strip in relation to the aforesaid investigations. The committee should report at the
end of the six-month period to the Security Council on its assessment of relevant domestic
proceedingsinitiated by therelevant authoritiesin Gaza, including their progress,
effectiveness and genuineness, so that the Security Council may assess whether appropriate
action to ensurejustice for victims and accountability for perpetrators has been taken or is
being taken at the domestic level. The Security Council should request the committeeto
report toit at determined intervals, as may be necessary;

(e) TheMission recommendsthat, upon receipt of the committee’ sreport, the
Security Council should consider the situation and, in the absence of good-faith
investigations that are independent and in confor mity with international standards having
been undertaken or being under way within six months of the date of itsresolution under
Article 40 by the appropriate authoritiesin Gaza, acting under Chapter VII of the Charter
of the United Nations, refer the situation in Gazato the Prosecutor of the International
Criminal Court pursuant to article 13 (b) of the Rome Statute;

(f) TheMission recommendsthat lack of cooperation by the Government of |srael
or the Gaza authoritieswith the work of the committee should beregarded by the Security
Council to be obstruction of the work of the committee.

1970. TotheProsecutor of thelnternational Criminal Court, with referenceto the
declaration under article 12 (3) received by the Office of the Prosecutor of the
International Criminal Court from the Gover nment of Palestine, the Mission considers
that accountability for victims and the interests of peace and justicein theregion require
that the Prosecutor should make therequired legal determination as expeditiously as
possible.

1971. Tothe General Assembly,
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(@ TheMission recommendsthat the General Assembly should request the
Security Council toreport to it on measurestaken with regard to ensuring accountability
for seriousviolations of inter national humanitarian law and human rightsin relation to the
factsin thisreport and any other relevant factsin the context of the military operationsin
Gaza, including the implementation of the Mission’srecommendations. The General
Assembly may remain appraised of the matter until it issatisfied that appropriate action is
taken at the domestic or international level in order to ensurejusticefor victimsand
accountability for perpetrators. The General Assembly may consider whether additional
action within itspowersisrequired in the interests of justice, including under itsresolution
377 (V) on uniting for peace;

(b) TheMission recommendsthat the General Assembly should establish an
escrow fund to be used to pay adequate compensation to Palestinians who have suffer ed
loss and damage as a result of unlawful acts attributableto Israel during the December—
January military operation and actionsin connection with it, and that the Gover nment of
Israel should pay therequired amountsinto such fund. The Mission further recommends
that the General Assembly should ask the Office of the United Nations High Commissioner
for Human Rightsto provide expert advice on the appropriate modalitiesto establish the
escrow fund;

(c) TheMission recommendsthat the General Assembly should ask the
Government of Switzerland to convene a conference of the high contracting partiesto the
Fourth Geneva Convention of 1949 on measures to enfor ce the Convention in the Occupied
Palestinian Territory and to ensureitsrespect in accordance with itsarticle 1;

(d) TheMission recommendsthat the General Assembly should promote an urgent
discussion on the future legality of the use of certain munitionsreferred toin thisreport,
and in particular white phosphorous, flechettes and heavy metal such astungsten. In such
discussion the General Assembly should draw inter alia on the expertise of the
International Committee of the Red Cross (ICRC). The Mission further recommends that
the Government of Israel should undertake a moratorium on the use of such weaponsin
thelight of the human suffering and damage they have caused in the Gaza Strip.

1972. Tothe State of Isradl,

(& TheMission recommendsthat |srael should immediately cease the bor der
closures and restrictions on passage through border crossings with the Gaza Strip and
allow the passage of goods necessary and sufficient to meet the needs of the population, for
therecovery and reconstruction of housing and essential services, and for the resumption
of meaningful economic activity in the Gaza Strip;

(b) TheMission recommendsthat |srael should cease therestrictions on accessto
the sea for fishing purposesimposed on the Gaza Strip and allow such fishing activities
within the 20 nautical miles as provided for in the Oslo Accords. It further recommends
that Israel should allow the resumption of agricultural activity within the Gaza Strip,
including within areasin the vicinity of the borderswith Israel;
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(c) Israel should initiate a review of therules of engagement, standard operating
procedures, open fireregulations and other guidance for military and security personnel.
The Mission recommendsthat Israel should avail itself of the expertise of the International
Committee of the Red Cross, the Office of the United Nations High Commissioner for
Human Rightsand other relevant bodies, and I sraeli experts, civil society organizations
with the relevant expertise and specialization, in order to ensure compliancein thisrespect
with international humanitarian law and international human rightslaw. In particular
such rules of engagement should ensure that the principles of proportionality, distinction,
precaution and non-discrimination ar e effectively integrated in all such guidance and in
any oral briefings provided to officers, soldiersand security forces, so asto avoid the
recurrence of Palestinian civilian deaths, destruction and affronts on human dignity in
violation of international law;

(d) TheMission recommendsthat |srael should allow freedom of movement for
Palestinians within the Occupied Palestinian Territory - within the West Bank, including
East Jerusalem, between the Gaza Strip and the West Bank, and between the Occupied
Palestinian Territory and the outside world - in accor dance with international human
rights standards and international commitments entered into by Israel and the
representatives of the Palestinian people. The Mission further recommendsthat |srael
should forthwith lift travel bans currently placed on Palestinians by reason of their human
rightsor political activities;

(e TheMission recommendsthat |srael should release Palestinianswho are
detained in Israeli prisonsin connection with the occupation. Therelease of children
should be an utmost priority. The Mission further recommendsthat I srael should ceasethe
discriminatory treatment of Palestinian detainees. Family visitsfor prisonersfrom Gaza
should resume;

(f) TheMission recommendsthat | srael should forthwith cease interference with
national political processesin the Occupied Palestinian Territory, and asafirst step release
all membersof the Palestinian L egislative Council currently in detention and allow all
members of the Council to move between Gaza and the West Bank so that it may resume
functioning;

(g) TheMission recommendsthat the Government of |srael should cease actions
aimed at limiting the expression of criticism by civil society and member s of the public
concerning I srael’ s policiesand conduct during the military operationsin the Gaza Strip.
The Mission also recommendsthat Israel should set up an independent inquiry to assess
whether thetreatment by Israeli judicial authorities of Palestinian and Jewish Israelis
expressing dissent in connection with the offensive was discriminatory, in terms of both
charges and detention pending trial. Theresults of theinquiry should be made public and,
subject to the findings, appropriate remedial action should be taken;

(h) TheMission recommendsthat the Gover nment of Israel should refrain from
any action of reprisal against Palestinian and I sraeli individuals and or ganizations that
have cooperated with the United Nations Fact Finding Mission on the Gaza Conflict, in
particular individuals who have appeared at the public hearings held by the Mission in
Gaza and Geneva and expressed criticism of actions by | srael;
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(i) TheMission recommendsthat |srael should reiterate its commitment to
respecting theinviolability of United Nations premises and personnel and that it should
undertake all appropriate measuresto ensurethat thereisno repetition of violationsin the
future. It further recommendsthat reparation to the United Nations should be provided
fully and without further delay by Israel, and that the General Assembly should consider
thismatter.

1973. To Palestinian armed groups,

(@ TheMission recommendsthat Palestinian armed groups should undertake
forthwith to respect international humanitarian law, in particular by renouncing attacks
on lsraeli civiliansand civilian objects, and take all feasible precautionary measuresto
avoid harm to Palestinian civilians during hostilities;

(b) TheMission recommendsthat Palestinian armed groupswho hold Isra€li
soldier Gilad Shalit in detention should release him on humanitarian grounds. Pending
such release they should recognize his status as prisoner of war, treat him as such, and
allow him ICRC visits.

1974. Toresponsible Palestinian authorities,

(& TheMission recommendsthat the Palestinian Authority should issue clear
instructionsto security forces under its command to abide by human rights norms as
enshrined in the Palestinian Basic Law and inter national instruments, ensure prompt and
independent investigation of all allegations of serious human rightsviolations by security
forces under itscontrol, and end resort to military justiceto deal with casesinvolving
civilians;

(b) TheMission recommendsthat the Palestinian Authority and the Gaza
authorities should release without delay all political detainees currently in their power and
refrain from further arrestson political groundsand in violation of international human
rights law;

(c) TheMission recommendsthat the Palestinian Authority and the Gaza
authorities should continue to enable the free and independent oper ation of Palestinian
non-gover nmental organizations, including human rights organizations, and of the
Independent Commission for Human Rights.

1975. Totheinternational community,

(@ TheMission recommendsthat the States partiesto the Geneva Conventions of
1949 should start criminal investigationsin national courts, using universal jurisdiction,
wherethereis sufficient evidence of the commission of grave breaches of the Geneva
Conventions of 1949. Wher e so warranted following investigation, alleged per petrators
should be arrested and prosecuted in accor dance with internationally recognized standards
of justice;
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(b) International aid providersshould step up financial and technical assistance
for organizations providing psychological support and mental health servicestothe
Palestinian population;

(©) Inview of their crucial function, the Mission recommends that donor
countries/assistance provider s should continue to support the work of Palestinian and
Israeli human rights organizationsin documenting and publicly reporting on violations of
human rights and international humanitarian law, and advising relevant authorities on
their compliance with international law;

(d) TheMission recommendsthat Statesinvolved in peace negotiations between
Israel and representatives of the Palestinian people, especially the Quartet, should ensure
that respect for therule of law, international law and human rights assumesa central role
in internationally sponsored peace initiatives;

(e) Inview of the allegations and reports about long-term environmental damage
that may have been created by certain munitionsor debrisfrom munitions, the Mission
recommends that a programme of environmental monitoring should take place under the
auspices of the United Nations, for aslong as deemed necessary. The programme should
include the Gaza Strip and areaswithin southern Israel closeto impact sites. The
environmental monitoring programme should bein accordance with the recommendations
of an independent body, and samples and analyses should be analysed by one or more
independent expert institutions. Such recommendations, at least at the outset, should
include measurement mechanisms which addressthe fears of the population of Gaza and
southern lsrael at thistime and should at a minimum bein a position to determine the
presences of heavy metals of all varieties, white phosphorous, tungsten micro-shrapnel and
granules and such other chemicals as may berevealed by the investigation.

1976. Totheinternational community and responsible Palestinian authorities,

(@) TheMission recommendsthat appropriate mechanisms should be established
to ensurethat the funds pledged by international donorsfor reconstruction activitiesin the
Gaza Strip are smoothly and efficiently disbursed, and urgently put to use for the benefit of
the population of Gaza;

(b) Inview of the consequences of the military operations, the Mission
recommends that responsible Palestinian authoritiesaswell asinternational aid providers
should pay special attention to the needs of personswith disabilities. In addition, the
Mission recommendsthat medical follow-up should be ensured by relevant international
and Palestinian structureswith regard to patients who suffered amputations or were
otherwiseinjured by munitions, the nature of which has not been clarified, in order to
monitor any possible long-term impact on their health. Financial and technical assistance
should be provided to ensure adequate medical follow-up to Palestinian patients.

1977. Totheinternational community, Israel and Palestinian authorities,

(@ TheMission recommendsthat Israel and representatives of the Palestinian
people, and international actorsinvolved in the peace process, should involve I sraeli and
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Palestinian civil society in devising sustainable peace agreements based on respect for
international law. The participation of women should be ensured in accor dance with
Security Council resolution 1325 (2000);

(b) TheMission recommendsthat attention should be given to the position of
women and steps be taken to ensure their accessto compensation, legal assistance and
economic security.

1978. Tothe United Nations Secretary-General, the Mission recommends that the

Secr etary-Gener al should develop a policy to integrate human rightsin peaceinitiativesin
which the United Nationsisinvolved, especially the Quartet, and request the United
Nations High Commissioner for Human Rightsto provide the expertiserequired to
implement thisrecommendation.

1979. Tothe Office of the United Nations High Commissioner for Human Rights,

(@ TheMission recommendsthat the Office of the United NationsHigh
Commissioner for Human Rights should monitor the situation of personswho have
cooperated with the United Nations Fact Finding Mission on the Gaza Conflict and
periodically update the Human Rights Council through its public reportsand in other ways
asit may deem appropriate;

(b) TheMission recommendsthat the Office of the High Commissioner for Human
Rights should give attention to the Mission’srecommendationsin its periodic reporting on
the Occupied Palestinian Territory to the Human Rights Council.
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AlAtaa Charitable Association

Al-Dameer Association for Human Rights

Adalah, The Legal Centre for Arab Minority Rights in Israel
Addameer, Prisoners Support and Human Rights Association
Agricultural Development Association (PARC)

Al-Haqg

Al-Mezan Center for Human Rights

Alternative Information Centre

Amnesty International

B’Tselem, the Israeli Information Center for Human Rights in the Occupied
Territories

Center for Women’s Legal Research and Consulting
Culture and Free Thought Association

Defense of Children International — Palestine Section (DCl)
Gaza Mental Health Program (GMHP)

General Union of Palestinian Women

Gisha, Legal Center for Freedom of Movement

Human Rights Watch

Ma’an Development Center

Magen David Adom in Israel

Mandela Institute

Palestinian Agricultural Development Society

Palestinian Center for Human Rights (PCHR)

Palestinian International Campaign to End the Siege on Gaza

Palestinian Medical Relief Society

1207 The following NGOs confirmed participation: Al-Hakim Foundation to ONUG, Amnesty International, Arab
Commission for Human Rights, Asian Forum for Human Rights and Development, CETIM Centre Europe-tiers
monde, Defence for Children International, EAFORD, Genéve peoples, Human Rights Watch, ICTJ Geneva and
Program on Peace and Justice, International Alliance Women, International Commission of Jurists, International
Council of Jewish Women, International Secretariat of the Conference of NGOs, International Service for Human
Rights, Istituto Internazionale Maria Ausiliatrice and VIDES, Lawyers' Rights Watch Canada, Mouvement contre le
racisme et pour I’amitié entre les peoples, Oxfam International Geneva, Pax Christi International, , The Lutheran
World Federation, UN WATCH, WFW, WILPF, Women’s International League for Peace and Freedom, World
Alliance of YMCAs, WVI, WWSF.
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Palestinian Network of NGOs

Palestinian Red Crescent Society (PRCS)
Palestinian Woman Developmental Studies Association
Palestinian Woman Information and Media Centre
Physicians for Human Rights — Israel

Society for Disabled in the Gaza Strip

Stop the Wall

Yesh Gvul

Union of Agricultural Work Committees

Union of Health Care Committees

Union of Health Work Committees

Women’s Affairs Centre
National human rightsinstitutions

Palestinian Independent Commission for Human Rights (ICHR)
Other organizations

General Syndicate of Fishers
