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I Introduction

1. The following amicus curiae observations (“the Observations”) are submitted pursuant
to the Pre-Trial Chamber’s 22 July 2024 Order.! The observations address the
Prosecutor’s 20 May 2024 request to the Pre-Trial Chamber to issue arrest warrants for
Prime Minister Benjamin Netanyahu and Defense Minister Yoav Gallant of the State
of Israel.

2. The Observations make the following arguments: First, the Court lacks jurisdiction to
issue the arrest warrants, because Palestine explicitly waived jurisdiction over Israeli
nationals in the Oslo Accords, which were legally binding when signed and remain
legally binding today. Thus, Palestine cannot delegate jurisdiction to the Court
pursuant to Article 12 of the Rome Statute, nor is there any other basis for this Court’s
Jurisdiction. Second, even if jurisdiction exists, the Prosecutor’s request for arrest
warrants fails to satisfy the reasonable grounds requirement of Article 58(1)(a). Third,

even if reasonable grounds exist, the request fails to satisfy the necessity requirement
of Article 58(1)(b).

IL. The Oslo Accords
A. The Oslo Accords Were Legally Binding When They Took Effect

3. The Oslo Accords, the result of arms-length, robust negotiations between Israel and
the Palestine Liberation Organization (PLO),? comprise several landmark documents
signed between 1993 and 1995.

4. In the first Oslo agreement, the 13 September 1993 Declaration of Principles on
Interim Self-Government Arrangements, Israel and the PLO solemnly agreed in
writing, witnessed by the United States and the Russian Federation, “to put an end to
decades of confrontation and conflict, recognize their mutual legitimate and political

rights, and strive to live in peaceful coexistence and mutual dignity and security and

'ICC-01/18-14, 22 July 2024. The Order granted permission to the undersigned to submit amicus curiae
observations.

2 Mahmoud Abbas, the current President of the Palestinian Authority, served as the lead negotiator of the
Accords from the Palestinian side alongside former PLO Chairman Yassir Arafat. In his memoir of the
negotiations, Abbas recounted how the Palestinian delegation gave “attention to every word, sentence and
expression. It was even necessary to scrutinize every comma and full stop so that we could eliminate the

likelihood of fatal pitfalls occurring in the future.” M. Abbas, Through Secret Channels (Garnet, 1995) at 161-
62.
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achieve a just, lasting and comprehensive peace settlement and historic reconciliation
through the agreed political process.’”

5. The most significant document among the Oslo Accords is the 28 September 1995
Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip (“the Oslo
I Agreement™),* in which the PLO, among other negotiated items, explicitly agreed to
waive jurisdiction over Israeli nationals. The United States, Russia, the European
Union, Egypt, Jordan and Norway formally witnessed the Oslo II Agreement. Israel
and the PLO, together with the United States and the Russian Federation, submitted
the Oslo I Agreement to the Secretary General of the United Nations, and requested it
be made an official record of the General Assembly and the Security Council.®

6. Both Israel and the PLO had the legal capacity in 1993 and 1995 to enter into binding
international agreements such as the Oslo Accords. Israel could so in its capacity as a
State. The PLO, which was not a State, had gained acceptance globally as a national
liberation movement as of 1993, and as such could be deemed a “partial subject of
international law” with the legal capacity to sign binding international agreements.°

7. Although the Oslo Accords cannot be characterized as a “treaty” between states
pursuant to Article 2(1)(a) of the 1969 Vienna Convention on the Law of Treaties, the
Accords are nevertheless binding on both Israel and Palestine under international law.

8. Article 3 of the Vienna Convention on the Law of Treaties anticipated situations such
as the Oslo Accords, in which international agreements might not rise to the level of a

treaty but should still be viewed as legally binding on the parties. Article 3 provides:

3 A/A8/486 S/26560, Declaration of Principles on Interim Self-Government Arrangements, Israel-Palestine
Liberation Organization (13 September 1993).

4 UNGA A/51/889, UNSC S/1 997/357, Israeli-Palestinian Interim Agreement on the West Bank and the Gaza
Strip (28 Sept. 1995).

* Letter dated 27 December 1995 from the Permanent Representatives of the Russian Federation and the United
States of America to the United Nations addressed to the Secretary-General; Letter dated 28 December 1995
from the Permanent Representative of Israel to the United Nations addressed to the Secretary-General; Letter
dated 19 December 1995 from the Permanent Observer of Palestine to the United Nations addressed to the
Secretary-General, available at https://www.un.org/unispal/document/auto-insert-185434/.

®P. Malanczuk, Some Basic Aspects of the Agreements Between Israel and the PLO from the Perspective of
International Law, Eur. J. Int’l L., 7:4, 485-500 at 489 (1996); see also G. Watson, The Oslo Accords:
International Law and the Israeli-Palestinian Peace Agreements at 101-02 (Oxford Univ. Press, 2000) (“the
Oslo Accords are legally binding international agreements. Thus, there is a legal basis for the assertion that the
Oslo process is “irreversible.” . . . Conversely, there is no basis for the claim that the Accords are non-binding
‘political” documents.”); O. Corten and P. Klein (eds.), The Vienna Convention on the Law of Treaties: A
Commentary (Vol. I) at 75 (Oxford Univ. Press 2011) (“Insurrectional movements regarded as belligerents have
the capacity to conclude treaties . . . groups known as national liberation movements have the capacity to
conclude treaties.”); R, Sabel, lnternational Law and the Arab-Israeli Conflict at 272-75 (Cambridge Univ.
Press, 2022) (“both Israel and the PLO intended the [Oslo Accords] to be a binding legal instrument.”).
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“The fact that the present Convention does not apply to international agreements
concluded between States and other subjects of international law or between such
other subjects of international law, or to international agreements not in written form,
shall not affect: (a) the legal force of such agreements; (b) the application to them of
any of the rules set forth in the present Convention to which they would be subject
under international law independently of the Convention; (c) the application of the
Convention to the relations of States as between themselves under international
agreements to which other subjects of international law are also parties.”’

The language of Article 3 applies directly to the Oslo Accords. The Accords were
“International agreements concluded between States and other subjects of international
law,” such as Israel and the PLO. Thus, the Accords are infused with legal force, and
are subject to the rules of the Vienna Convention and the rules of international law.
The most important such rule can be found in Article 26 of the Vienna Convention,
embodying the customary international law principle of pacta sunt servanda: “[e]very
treaty in force is binding upon the parties to it and must be performed by them in good
faith.” Therefore, under Article 3 of the Vienna Convention, the principle of pacta
sunt servanda applies to the Oslo Accords.

Professor Geoffrey Watson, a leading commentor on the Oslo Accords, has argued the
Accords are legally binding on both the Israelis and the Palestinians: “Most of the
Accords have the formal attributes of binding instruments; they are styled
‘agreements’ and ‘protocols,” they are structured like treaties, and they contain
mandatory rather than permissive language . . . It appears, then, that the Oslo Accords
are legally binding international agreements.”®

Therefore, because both parties had the legal capacity to enter into the Oslo Accords,
and because the Accords constituted a valid and legally binding international
agreement between the parties, Israel and the PLO/Palestinian Authority were required
by law to comply with the Accords at the time they took effect.

B. The Oslo Accords Remain Legally Binding Today

The Preamble to the Oslo II Agreement proclaims, “the peace process and the new era
that it has created, as well as the new relationship established between the two Parties

as described above, are irreversible.”

7 Vienna Convention on the Law of Treaties, 23 May 1969, UN Doc. A/CONF.39/27, Art. 3(a).
8 G. Watson (2000), op. cit. at 101-02.
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14. Nevertheless, both parties have occasionally accused each other of breaching the
Accords. The alleged breaches on both sides arguably could give rise to a claim by
either party under Article 60(1) of the Vienna Convention to terminate or suspend the
Oslo Accords in part or in full based on a “material breach” by the other party. Article
60(3) defines “material breach” as “(a) a repudiation of the treaty not sanctioned by
the present Convention; or (b) the violation of a provision essential to the
accomplishment of the object or purpose of the treaty.”

15. Significantly, however, neither side has invoked Article 60 or otherwise abrogated the
Oslo Accords as of the present date. Notwithstanding Palestinian Authority (“PA”)
President Mahmoud Abbas’ recent public criticism of the Oslo Accords (which he
negotiated on behalf of the PLO), “the Protocol Concerning Legal Affairs remains
applicable and Israeli nationals continue to be immune from prosecution in Palestinian
courts, even for crimes committed on Palestinian territory.” Moreover, “[s]ince
neither side has to date renounced the Oslo Accords and succeeding instruments, they
remain in effect.”!?

16. Indeed, despite the respective claims of breach, both Israel and the PA continue to
fulfil the Oslo Accords on a daily basis in the West Bank. For example,
notwithstanding recent pronouncements to the contrary, the reality on the ground is
that the PA maintains security cooperation with Israel based on the Oslo framework.!!
Moreover, both sides continue abiding by the allocation of governance and authority
over Areas A, B and C of the West Bank, including the jurisdictional provisions.

17. Nevertheless, even if one or both parties were to invoke Article 60(1) of the Vienna
Convention and suspend or terminate the Oslo Accords, Article 70 of the Convention
provides that the termination or suspension would not affect Israel’s rights “created
through the execution of the treaty prior to its termination,” such as the Palestinian

waiver of jurisdiction over Israeli nationals in Articles XVII.1, XVIL2.c and Annex

° M. Cormier, The Jurisdiction of the International Criminal Court over Nationals of Non-States Parties at 111
(Cambridge Univ. Press, 2020).

19 M. Shaw, International Law (9th ed.) at 216 (Cambridge Univ. Press, 2021). Arab commentators view Abbas’
statements (in response to the Abraham Accords) proclaiming the “end of Israeli-Palestinian agreements” as
merely symbolic and made for domestic consumption, with no substantive steps taken and no legal impact. See,
e.g., “Abbas’s Declaration: The Oslo Accords are Now Dead and Buried.” Arab Center, Washington DC (20
May 2020), https:/arabeenterde.org/resource/abbass-declaration-the-oslo-accords-are-now-dead-and-buried/.

11 See A. Oseran, Analysis: Israeli-Palestinian Security Coordination Continues in West Bank, Despite Tensions
(26 Feb. 2023), https://www.i24news.tv/en/news/isracl/defense/ 1677263977-analysis-israeli-palestinian-security -
coordination-continues-in-west-bank
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IV, Article 1.2.b of the Oslo II Agreement.'? Therefore, the Oslo Accords remain

legally binding as to the matters at issue before this Chamber.

III.  Palestine Cannot Delegate Jurisdiction Over Israeli Nationals to the Court

18. On 5 February 2021, in its majority ruling on territorial jurisdiction in the Situation in
Palestine (“Territorial Decision™), Pre-Trial Chamber I left open the jurisdictional
issues relating to the Oslo Accords: “When the Prosecutor submits an application for
the issuance of a warrant of arrest or summons to appear under article 58 of the
Statute, or if a State or a suspect submits a challenge under article 19(2) of the Statute,
the Chamber will be in a position to examine further questions of jurisdiction which
may arise at that point in time.””"?

19.  The Palestinian waiver of jurisdiction over Israeli nationals in the Oslo 11 agreement is
now a live matter before the Pre-Trial Chamber on the Prosecutor’s application for
arrest warrants. Article 19(1) of the Statute provides, in part, that “[t] he Court shall
satisfy itself that it has jurisdiction in any case brought before it.” Pre-Trial Chambers
have consistently relied upon Article 19(1) to hold that an initial determination as to
whether the case falls within the jurisdiction of the Court is a prerequisite for the
issuance of warrants of arrest.'*

20.  Because Israel is not a party to the Rome Statute and has not consented to this Court’s
jurisdiction regarding the Situation in Palestine, absent a UN Security Council referral,

the only way for the Court to obtain jurisdiction over Israeli nationals pursuant to

Article 12 of the Rome Statute would be through a valid delegation of such

jurisdiction from the State of Palestine.'s

"2 E. Benvenisti, The Israeli-Palestinian Declaration of Principles: A Framework for Future Settlement, Eur. J.
Int’l. L. 4:4, 542-554 at 545 (1993) (analyzing the 1993 Declaration of Principles, but equally applicable to the
Oslo II Agreement).

13 Pre-Trial Chamber I, Decision on the “Prosecution request pursuant to article 19(3) for a ruling on the Court’s
territorial jurisdiction in Palestine,” para. 131 (5 Feb. 2021).

1*1CC-02/05-01/07-1-Corr, Pre-Trial Chamber I, Decision on the Prosecution Application under Article 58(7) of
the Statute, 27 April 2007, public, para. 13. See, e.g., ICC-01/04-01/06-1-Corr-Red, Pre-Trial Chamber 1,
Decision on the Prosecutor’s Application for a warrant of arrest, Article 58, 10 February 2006, reclassified as
public, para. 18; ICC-01/11-12; Pre-Trial Chamber I, Decision on the Prosecutor's Application Pursuant to
Article 58 as to Muammar Mohammed Abu Minyar Gaddafi, Saif Al-Islam Gaddafi and Abdullah Alsenussi,
public, paras. 6-10 (27 June 2011).

' The majority of scholarly commentators view the Court’s jurisdiction over nationals of non-consenting and/or
non-party states under Article 12 of the Rome Statute as based on the delegation theory, under which State
parties to the Rome Statute may delegate to the Court jurisdiction they otherwise possess over crimes committed
by nationals of non-state parties. See, e.g., M. Cormier, op. cit. at 36-70; see also Todd Buchwald, "International
Criminal Court and the Question of Palestine's Statehood: Part II" (23 Jan. 2020), in “justsecurity.org,” at 4 et
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