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Introduction

On 20 December 2019, the International Criminal Court’s (ICC) Prosecutor Fatou Bensouda
concluded a five-year preliminary examination on the situation in the State of Palestine. She
concluded there were reasonable grounds to believe that “war crimes have been or are being
committed” in the Occupied Palestinian Territory (OPT). However, she sought the confirmation
of the ICC Pre-Trial Chamber that the ‘territory’ over which the Court may exercise its
jurisdiction under article 12(2)(a) comprises the OPT, that is the West Bank, including East
Jerusalem, and the Gaza Strip. (Prosecutor Request, paras. 5 & 202)

Accordingly, the Pre-Trial Chamber, invited Palestine, Israel and the victims to submit written
observations on the Prosecutor’s Request. (Court’s Order, paras. 13-16) Furthermore,
“considering the complexity and novelty of the Prosecutor’s Request” the court invited other
States, organizations and/or persons to submit amicus curiae (friends of the court) observations.
(Ibid., para. 17) The author assisted Dr. Robert Heinsch and Dr. Giulia Pinzauti in submitting
their amici curiae observations to the ICC on the said case. The Heinsch-Pinzauti amicus curia
brief was the only academic brief to focus on the relevance of the law of occupation in
determining Palestine’s statehood under relevant rules of international law, and remarkably it
was the most cited brief — in support of the Prosecutor’s position — in the Prosecutor’s response
to the amicus curiae observations.

The argument that the Oslo Accords could bar the ICC’s jurisdiction over the OPT was used
extensively in the amicus curia observations, particularly those who advocated in opposition of
the Prosecutor’s position. This blog post discusses the concept of the exercise of criminal
jurisdiction and the differentiation between prescriptive and enforcement Jurisdiction.
Furthermore, it discusses the effect of the Oslo Accords — as ‘special agreement” within the terms
of the Fourth Geneva Convention (GC 1V) — on the ICC’s Jurisdiction in the Situation in
Palestine. Finally, this blog post analysis the Pre-Trial Chamber approach dealing with this issue
in light of the latest events, and the desired ruling of the Court.

Prescriptive and Enforcement Jurisdiction

The exercise of jurisdiction in practice is not a single concept. Customarily there are two types of
State’s jurisdiction. The first is the jurisdiction to prescribe, which entails the capacity of a State
to “make its law applicable to the activities, relations, or status of persons, or the interests of
persons in things.” (O’Keefee, p. 735) The second is the jurisdiction to enforce, which regulates
the State’s power to “enforce or compel compliance or to punish noncompliance with its laws or
regulations.” (Houck, p.1367) The latter is typically territorial, whilst the former can be
extraterritorial. (Stahn, p. 450)

In relation to the delegation of a State of its jurisdiction to the ICC, it is important to distinguish
‘sovereignty’ from the ‘exercise of ‘sovereign rights’’. Unequivocally, “a State may continue to
be sovereign even though important governmental functions are carried out on its behalf by
another State or by an international organization.” (Crawford, p. 33) As articulately described by
Shany: “the right to delegate jurisdiction is reflective of an internationally recognized legal
authority, and not of the material ability of actually exercising jurisdiction over either the
territory in question or over certain individuals within or outside that territory” (Shany, p. 339)
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Thus, the capacity of a State to delegate its jurisdiction to the ICC is a manifestation of its
capacity to make the law, i.e. its prescriptive jurisdiction.

In the words of Rastan, “States [...] enjoy broad discretion in the matter of prescriptive
jurisdiction, and a state can delegate the exercise of such discretionary jurisdiction with respect
to its territory and nationals to the ICC by way of a treaty, irrespective of how it chooses to
prescribe such jurisdiction domestically, and without the ICC being bound by its municipal
characterization or application.” (Rastan, p. 156)

The Oslo Accords as a ‘Special Agreement’

The Oslo Accords are considered to be a ‘special agreement’ within the terms of the GC IV.
(Article 7) The Accords were concluded between Israel the ‘Occupying Power’, and the
Palestine Liberation Organisation (PLO), as the legitimate representative of the Palestinian
People. The purpose of the Oslo Accords was setting out a series of practical arrangements
concerning the administration of the ‘Occupied Territory’. (Azarov & Meloni)

It is evident from Article 47 GC IV that the drafters foresaw the risks of the conclusion of an
international agreement between the Occupied State and the Occupying Power. Although GC IV
allows such ‘special agreements’, it affirmed that such agreements cannot violate peremptory
rights, nor can they deprive or deny the ‘protected persons’ of their rights. (Prosecutor Request,
para. 186) As the ICC Prosecutor noticed, “[t]his principle of ‘non-renunciation’ of rights
reflects the view that protected persons under the law of occupation are not in a sufficiently
independent and objective state of mind to fully appreciate the implications of a renunciation of
their rights under the Convention.” (Ibid., para. 188)

The Oslo Accords and the Court’s Jurisdiction

The Oslo Accords as an interim agreement, granted Israel, inter alia, exclusive criminal
jurisdiction over acts committed by Israelis in parts of the OPT, known as Area C. Therefore, it
has been argued that the Oslo Accords effectively prevented Palestine from delegating such
powers to the ICC. This argument is built on the legal rule (nemo dat quod non habet) which
means that no one can give what he doesn’t already have. However, the error of such argument
emanates from its assumption that as a result of the agreement, the occupied State (Palestine)
will necessarily be deprived of its jurisdictional rights. Therefore, Palestine would allegedly not
be able to confer jurisdiction upon the ICC.

Nevertheless, the said argument omits the fact that the provisions of the Oslo Accords regulating
the Palestinian National Authority’s (PNA) exercise of criminal jurisdiction relate to the PNA’s
enforcement jurisdiction. The PNA’s enforcement jurisdiction, as described by the ICC’s
Prosecutor, entails “it’s prerogative to enforce or ensure compliance with its legislation and to
punish non-compliance with respect to certain issues and persons.” Rather than the PNA’s
prescriptive jurisdiction, which entails the capacity of the occupied State to make the law,
including the capacity to delegate its jurisdiction to the ICC. (OTP Request, para. 185)
Consequently, the Prosecutor herself concluded that the Oslo Accord are “not a question that
affects the Court’s jurisdiction.” Yet, she acknowledged that this might become “an issue of
cooperation or complementarity.” (Ibid., para. 186)
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Accordingly, although the Oslo Accords — as ‘special agreement’ — might affect the enforcement
jurisdiction of the occupied State (Palestine). Nevertheless, it cannot alter its prescriptive
jurisdiction. i.e. the ability to delegate the exercises of its criminal jurisdiction to an international
tribunal.

The Pre-Trial Chamber Approach

On 19 May 2020, the Palestinian President made a statement that Palestine is absolved “of all the
agreements and understandings with the American and Israeli governments.” The statement was
made in response to the Israeli plans to annex parts of the OPT (the Jordan valley). Peculiarly,
the Court requested Palestine to provide additional information on the statement that was made
by the Palestinian President. The Court requested Palestine to answer the question of “whether it
pertains to any of the Oslo agreements between Palestine and Israel”.

The Palestinian response to the Court’s request was that “the [s]tatement was not made as part of
the record of these proceedings and did not in any way purport to, nor does it, legally affect the
question presently before the Chamber.” The Palestinian response further called for the Court to
“act decisively and expeditiously in rendering its [d]ecision so that the Prosecution can proceed
with its investigation.” The Palestinian position was backed by the ICC Prosecutor who
reiterated that she “does not consider that the Statement has a bearing on the status of Palestine
as a State Party to the Rome Statute and on the exercise of the Court’s jurisdiction in the
situation in Palestine.” She further called for the Chamber to “expeditiously rule on the scope of
the Court’s territorial jurisdiction.”

In the author’s view, there are two possibilities as to why the Court has requested additional
information from Palestine. The first is a very worrying possibility in which the Court
incomprehensibly gives great weight to the Oslo Accords when considering the issue of
territorial jurisdiction. The second, a more appealing possibility, entailing that the Court merely
wants to guarantee that the recourse to justice is not being used by Palestine to achieve political
expediency. Understandably, the Palestinians seem to have attempted to politically employ the
ICC seeking to obtain any leverage to use against Israel in order to push Israel to adhere to its
obligations including those pursuant to the Oslo Accords. (here at minute:14) However, this is a
normal consequence of such a situation. This normality seems to have been recognised by the
Prosecutor in one of her statements, when she said that “[b]y the very nature of the Court’s
mandate every situation in which [she] act[s] in [her] capacity as ICC Prosecutor will be
politically fraught.” Logically, this must be a fortiori applicable on the Parties to that situation,
i.e. Palestine.

In any case, shall the Court exclude any parts of OPT in its jurisdictional ruling, it would be
encouraging the Israeli occupation policies of annexation, settlement and unlawful excessive use
of force against the Palestinian civilians. Furthermore, such ruling would be discriminatory
against the Palestinian People and inconsistent with Article 21(3) of the Rome Statute, which
stipulates that:

“The application and interpretation of [the Court’s applicable law] must be consistent with
internationally recognized human rights, and be without any adverse distinction founded on
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grounds such as gender]...], age, race, colour, language, religion or belief, political or other
opinion, national, ethnic or social origin, wealth, birth or other status.”

Conclusion

In conclusion, the Oslo Accords should not have an effect on the Court’s jurisdiction and
discussing them at this stage of procedures should be irrelevant. Therefore, in the author’s view,
the Court’s practice in this regard is incomprehensible. Furthermore, the author holds the view
that if the Court decides to exclude any part of the OPT, it would discriminate against the
Palestinian people and violate Article 21 (3) of the Rome Statute.
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