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I.  INTRODUCTION

1.  On the basis of the Order setting the procedure and the schedule for the
submission of observations,! I, John Quigley, hereby ask leave to submit written
observations, in my name alone, on the Prosecution request pursuant to article 19(3)

for a ruling on the Court’s territorial jurisdiction in Palestine.?

II. BACKGROUND AND EXPERTISE

2. I am Professor Emeritus at the Moritz College of Law of The Ohio State
University in Columbus, Ohio, USA. I have been a member of the faculty of the
College since 1969. I teach international criminal law and international human rights
law, as well as a seminar course titled Middle East Conflict. I have published
extensively in these areas of the law. A list of my publications can be accessed via
Moritz College of Law, “Faculty Publications”:

https://moritzlaw.osu.edu/faculty/publications. A list of my publications specific to

the Arab-Israeli conflict is appended to this filing.

3. I bring to bear my research on Palestine’s status and territory. I am author of
the only book-length analysis of Palestine’s status under international law: The
Statehood of Palestine: International Law in the Middle East Conflict (Cambridge
University Press, 2010). That book traces Palestine’s status from the time of the Peace
Treaty of Lausanne (1923) and recounts international practice confirming Palestine’s

status as a state.

1 See Order setting the procedure and the schedule for the submission of observations, ICC-01/18-14, 28 January
2020 (“Order™).

2 See Prosecution request pursuant to article 19(3) for a ruling on the Court’s territorial jurisdiction in Palestine,
ICC-01/18-12, 22 January 2020 (“Request”).
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4. I bring to bear practical experience on the issue as well. I served as external
legal consultant to the Negotiation Affairs Department of the Palestine Liberation

Organization when Palestine submitted an article 12(3) declaration in 2009.

5. On 20 October 2010, I was honored to participate at the invitation of the
Prosecutor in the NGO Roundtable held at the Court’s headquarters as the
Prosecutor was considering the validity of Palestine’s article 12(3) declaration. The

topic I addressed at the NGO Roundtable was Palestine’s statehood.

III. SUMMARY OF PROPOSED SUBMISSIONS

6. I propose to make submissions in support of the Prosecutor’s conclusion that
Palestine is a state. I plan to address four points that appear in the Prosecutor’s
Request but that, in my estimation, require elaboration to appreciate how strongly
they support the Prosecutor’s conclusion on Palestine’s statehood. As summarized
further below, the four points are: the significance of General Assembly Resolution
67/19 of 29 November 2012; the status of Palestine during the era of the mandate
issued to Great Britain by the League of Nations; the relevance of the Convention on
the Rights and Duties of States (Montevideo, 1933) to a determination of Palestine’s
status; the relevance of the current split in administration between two territorial

sectors of Palestine.

7. First, I will explain how one indicium of Palestine’s statehood is General
Assembly Resolution 67/19 of 29 November 2012. Resolution 67/19 in one respect
had future applicability only, namely, that Palestine would henceforth enjoy
“observer State status in the United Nations.” However, as regards Palestine’s status
as a state, Resolution 67/19 was not prospective. It did not convert into a state an
entity that was not previously a state. Rather, the decision to accord observer State

status was premised on Palestine already being a state.
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8.  Second, I intend to show how although Pre-Trial Chamber I (“Chamber”) does
not need to determine a starting date for Palestine statehood, the longevity of
Palestine’s status as a state reinforces the Prosecutor’s conclusion that it is presently
a state. Palestine statehood dates from the Peace Treaty of Lausanne of 1923, which
created states of Palestine, Syria, and Iraq out of the territory of the former Turkish
Empire. During the ensuing period of a British mandate, Palestine was accepted as a
state in the international community. Its status was considered comparable to that of
a protectorate, namely, a state some of whose affairs are handled by an outside
power. Palestine had its own citizenship and entered into its own treaties with other
states. Palestine statehood was not extinguished by the events of 1948, nor by the
events of 1967. Palestine statehood was re-confirmed in 1988 with the declaration of

the Palestine Liberation Organization as its government.

9.  Third, I will explain that the Prosecutor appropriately declined to insist on the
so-called Montevideo criteria in assessing Palestine’s status as a state. Article 1 of the
Convention on the Rights and Duties of States (Montevideo, 1933) is not a template
for statehood. Its listing of features that one normally finds in a state is descriptive
rather than prescriptive. It was not the aim of the Montevideo Convention to write a
definition of statehood, as is apparent when Article 1 is read in the context of the
Convention in its entirety. Article 1 was a preface to the Montevideo Convention’s
essential provisions, which were those requiring acceptance of a state and protecting
it from outside political or military intervention. The fact that Article 1 was not
intended as a listing of prerequisites for statehood is indicated by the fact that it did
not account for the circumstance of belligerent occupation, a circumstance in which a
state exists despite having no control over territory or population. Had the
Montevideo Convention been intended as a document to define statehood, it would
have had to say that control is not a prerequisite when a state’s territory is under
belligerent occupation. Most of the states parties to the Montevideo Convention

were already parties to the Laws and Customs of War on Land (Hague Convention
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IV) of 1907 and its accompanying Regulations. The Regulations govern belligerent
occupation and indicate that belligerent occupation does not negate the statehood of
the occupied state. Had the Montevideo Convention been written as a treaty to

define statehood, it would have included this situation.

10. Finally, I intend to show how the situation of Gaza does not alter Palestine’s
status as state. The Prosecutor notes that the Gaza sector of Palestine and the West
Bank sector have been separately administered since 2007. She nonetheless
concludes, appropriately, that Palestine is a state. A split in administration inside a
state does not impair an entity’s status as a state. In the case of Palestine, external
affairs are handled in a unified fashion. There is no assertion of separate statehood

for the Gaza sector.
11. I anticipate requiring no more than 30 pages to develop the above submissions.
IV. CONCLUSION

12.  For the foregoing reasons, I request that the Chamber grant me leave to make
the proposed submissions in accordance with the Chamber’s Order and rule 103 of
the Court’s Rules of Procedure and Evidence. I believe these submissions will assist

this Chamber in its deliberation of the Prosecution’s Request.

b ﬂt/éy

/ John Quigley

Dated this 4% day of February 2020
At Columbus, Ohio
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ANNEX
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John Quigley: Published works relating to Arab-Israeli conflict
BOOKS
The Case for Palestine: An International Law Perspective, Duke University Press, 2005

The Statehood of Palestine: International Law in the Middle East Conflict, Cambridge University
Press, 2010

The Six-Day War and Israeli Self-Defense: Questioning the Legal Basis for Preventive War,
Cambridge University Press, 2013

The International Diplomacy of Israel’s Founders: Deception at the United Nations in the Quest
for Palestine, Cambridge University Press, 2016

ARTICLES

"Human Rights and Palestine: Recent Developments,” United Nations, General Assembly,
Fourth United Nations Seminar on the Question of Palestine, August 31 - September 4, 1981,
Havana, Cuba, Special Unit on Palestinian Rights, United Nations, Document No. 82-18152,
New York, 1982, pp. 200-209

"Human Rights and Palestine,” in Ibrahim Abu-Lughod (ed.), Palestinian Rights: Affirmation
and Denial, Medina Press, Wilmette, Illinois, 1982, pp. 142-149

"United States Complicity in Israel's Violation of Palestinian Rights,"” Palestine Yearbook of
International Law, Vol. 1, Nicosia, Cyprus, 1984 (Arabic translation in Al-Watan newspaper,
Kuwait)

“U.S. Legal Responsibility for Israel’s Violation of Palestinian rights,” Mideast Monitor, Vol. 3,
No. 3 (1986), pp. 1-4

"Palestine and the Palestinians: The Importance of Self-Determination,” Lesotho Law Journal,
Vol. 2, No. 2 (1986), pp. 131-150

"Eliminating Terrorism: A Law and Justice Approach,” Connecticut Journal of International
Law, Vol. 3, No. 1 (1987), pp. 47-70

"The Palestinian Question in International Law: An Historical Perspective,” Arab Studies
Quarterly, Vol. 10, No. | (1988), pp. 44-58 (abstracted in International Political Science
Abstracts)

"Self-Determination: The Case of Palestine,” Proceedings: American Society of International
Law, 1988, pp. 341-349
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"David v. Goliath: Humanitarian and Human Rights Law in Light of the Palestinian Right of
Self-Determination and Right to Recapture Territory Taken by Force,” New York University
Journal of International Law and Politics, Vol. 21, No. 3 (1989), pp. 489-525

"The International Crimes of Israeli Officials,” The Link, Vol. 22, No. 4 (1989)

"La Relation entre la Législation des Droits de I'Homme et le Droit de I'Occupation Belligerante:
Une Population Occupée a-t-Elle Droit a la Liberté de Réunion et d'Expression?, Palestine et
Droit (Brussels), no. 4 (1990), pp. 30-66

"Trade Unions and War: The Right to Organize Under Belligerent Occupation,” Hastings
International and Comparative Law Review, Vol. 13, No. 2 (1990), pp. 241-266

"Crisis in the Persian Gulf: The Palestinian Connection,” University of Dayton Review, Vol. 21,
No. 2 (1991), pp. 65-70

"The International Legal Dimensions," in A Palestinian Perspective on the Peace Process (Center
for Policy Analysis on Palestine, 1991), pp. 14-16

"Old Jerusalem: Whose to Govern?" Denver Journal of International Law and Policy, Vol. 20,
No. 1 (1991), pp. 145-166 (abstracted in International Political Science Abstracts)

"Apartheid Outside Africa: The Case of Israel," Indiana International & Comparative Law
Review, Vol. 2, No. 1 (1991), pp. 221-251

"Soviet Immigration to Israel: Is It Legal?" Georgia Journal of International and Comparative
Law, Vol. 21, No. 3 (1991), pp. 387-413

"Family Reunion and the Right to Live in Occupied Territory," Georgetown Immigration Law
Journal, Vol. 6, No. 2 (1992), pp. 223-251

"The Right to Form Trade Unions under Military Occupation,” in Emma Playfair (ed.),
International Law and Administration of Occupied Territories: Two Decades of Israeli
Occupation of the West Bank and Gaza Strip, Oxford University Press, 1992, pp. 295-312

"Loan Guarantees, Israeli Settlements, and Middle East Peace," VVanderbilt Journal of
Transnational Law, Vol. 25, No. 4 (1992), pp. 547-579

"Punitive Demolition of Houses: A Study in International Rights Protection,” St. Thomas Law
Review, Vol. 1, No. 2 (1993), pp. 359-387

"Israel's 45-Year Emergency: Are There Time Limits to Derogations from Human Rights
Obligations?" Michigan Journal of International Law, Vol. 15, No. 2 (1994), pp. 491-518

"Legal Consequences of the Demolition of Houses by Israel in the West Bank and Gaza Strip,"
Al-Haqg, West Bank Affiliate of the International Commission of Jurists, 1994
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"The Legal Status of Jerusalem under International Law,"” Turkish Yearbook of International
Relations (University of Ankara), Vol. 24, pp. 11-23 (1994)

"The Israel-PLO Agreements versus the Geneva Civilians Convention,” Palestine Yearbook of
International Law, Vol. 7, (Nicosia, Cyprus, 1992-94), pp. 45-62

"The Status of Jerusalem under International Law," Arab Times (Saudi Arabia), April 6, 1995, p.
11ff

"Israel's Destruction of Irag's Nuclear Reactor: A Reply," Temple International and Comparative
Law Journal, Vol. 9, No. 2 (1996), pp. 441-444

"The Right of the Palestinians to Return and to Be Compensated,” in Beyond Rhetoric:
Perspectives on a Negotiated Settlement in Palestine (Center for Policy Analysis on Palestine,
Washington, D.C., 1996), pp. 21-26

"Sovereignty in Jerusalem,” Catholic University Law Review, Vol. 45, No. 3 (1996), pp. 765-
780

"Jerusalem in International Law," in Ghada Karmi (ed.), Jerusalem Today: What Future for the
Peace Process?, Ithaca Press, 1996, pp. 25-43

"Judicial Autonomy in Palestine: Problems and Prospects,” University of Dayton Law Review,
Vol. 21, No. 3 (1996), pp. 697-717

"Jerusalem: The lllegality of Israel's Encroachment,” Palestine Yearbook of International Law,
vol. 9 (1996-97), pp. 19-38

"The Oslo Accords: More than Israel Deserves,” American University Journal of International
Law, vol. 12, No. 2 (1997), pp. 285-298

"Mass Displacement and the Individual Right of Return,” British Year Book of International
Law, Vol. 68 (1997), pp. 65-125

"The P.L.O.-Israeli Interim Agreements and the Geneva Civilians Convention," in Stephen
Bowen (ed.), Human Rights, Self-Determination and Political Change in the Occupied
Palestinian Territories, Kluwer Law International, Martinus Nijhoff Studies in Human Rights
Series, 1997, pp. 25-46

"The Israel-P.L.O. Interim Agreements: Are They Treaties?,” Cornell International Law Journal,
vol. 30, No. 3 (1997), pp. 717-740

"Displaced Palestinians and a Right of Return,” Harvard International Law Journal, vol. 39, No.
1(1998), pp. 171-229
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"The Right of Displaced Palestinians to Return to Home Areas in Israel,” in Ghada Karmi and
Eugene Cotran (eds.), The Palestinian Exodus 1948-1998, Ithaca Press, 1998, pp. 151-169

"Living in Legal Limbo: Israel's Settlers in Occupied Palestinian Territory," Pace International
Law Review, vol. 10, No. 1 (1998), pp. 1-29

"The Right of Return of Displaced Jerusalemites," in Michael Prior (ed.), Western Scholarship
and the History of Palestine, Fox Communications and Publications (London), 1998, pp. 83-90

"Judicial Protection in Israel-Occupied Territories,” in Mark Gibney and Stanislaw Frankowski
(eds.), Judicial Protection of Human Rights: Myth or Reality?, Greenwood Press, 1999, pp. 69-
85

"Legal Consequences of a Second Declaration of Palestine Statehood,” in Palestine Statehood
(Center for Policy Analysis on Palestine, Washington, D.C. (1999)

"Who Speaks For the Palestinian Refugees?", Palestine Yearbook of International Law, Vol. 11
(2000-2001), pp. 131-153

"Palestine: The Issue of Statehood," in Palestine and the Law: Essays in Politics and Economics
Sanford R. Silverburg (ed.), McFarland & Co. (2002), pp. 37-54

"Competing Claims to the Territory of Historical Palestine," Guild Practitioner, vol. 59, no. 2
(2002), pp. 76-88

"The United Nations' Response to Israel's Seizure of the Gaza Strip and West Bank," Palestine
Yearbook of International Law, Vol. 12 (2002-2003), pp. 145-164

"Repatriation of Displaced Palestinians as a Legal Right,” Nexus: A Journal of Opinion
(Chapman University School of Law), vol. 8 (2003), pp. 17-29

"Jerusalem: Past, Present, and Future,”" Global Dialogue (Nicosia, Cyprus), vol. 4, no. 3 (2003),
pp. 68-76

“The International Court of Justice Advisory Opinion on the Legality of Israel’s Wall in the
Occupied Palestinian Territories: Legal analysis and Potential Consequences” (with Susan

Akram), The Palestine Center, Washington, D.C. September 2004

"International Law and the Palestine Refugees," Hastings International and Comparative Law
Review, vol. 28, no. 3 (2005), pp. 405-410

"Repatriation of the Displaced Arabs of Palestine and the Meaning of Security Council
Resolution 242," Yearbook of Islamic and Middle Eastern Law, Vol. 12 (2005-06), pp. 3-30

"The United Nations Equation on Palestinian Refugees: 242 = 194," Refugee Issues Quarterly
(Amman, Jordan), vol. 2, no. 3 (2006), pp. 13-16 (in Arabic)
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"Repatriation of the Displaced Arabs of Palestine: The Legal Requirement as Seen from the
United Nations," in Hugh Humphries (ed.), Palestine and the Legacy of Balfour (2006), pp. 125-
158

Israel-Lebanon War, "Interview with John Quigley,” Corporate Crime Reporter, vol. 20, no. 32
(August 7, 2006), pp. 10-16

"Repatriation in Peace Agreements: A Comparative Analysis of the Cases of Darfur and Bosnia,"
Al Majdal (quarterly magaziine of BADIL Resource Center for Palestinian Residency & Refugee
Rights), Bethlehem, Issue No. 33, Spring 2007, pp. 67-70

"Justice in the Palestine-Israel Conflict," in Justice In Particular: Festschrift in Honour of
Professor P. J. Kozyris), University of Salonika, Ant. N. Sakkoulas Publishers (2007), pp. 331-
349

"Security Council Resolution 242 and the Right of Repatriation,” Journal of Palestine Studies,
Vol. 37, No. 1 (2007), pp. 49-61

"The Right of Return: from 1947 till Today," in Legal Issues in the Middle East, published by
Refugee Center, Amman, Jordan (2011)

"The Palestine Refugee Repatriation in the American Discourse,” New Centennial Review, vol.
8, no. 2 (Fall 2008), pp. 273-286

Foreword to the book "Rights in Principle, Rights in Practice: Revisiting the Role of
International law in Crafting Durable Solutions for Palestinian Refugees,” BADIL Resource
Center for Palestinian Residency & Refugee Rights, Bethlehem (Terry Rempel, ed., 2008)

"Displaced Palestinians and a Right of Return,” in The Palestine Question in International Law
(Victor Kattan, ed., British Institute of International and Comparative Law 2008), reprinted from
Harvard International Law Journal 1998

Entry “Camp David Accords (1978),” Max Planck Encyclopedia of Public International Law
(Max Planck Institute, Heidelberg and Oxford University Press 2009), vol. 1, pp. 1104-1108

“The International Criminal Court and the Gaza War,” Palestine Yearbook of International Law,
vol. 16 (2010), pp. 25-53

“Britain’s Secret Re-Assessment of the Balfour Declaration. The Perfidy of Albion,” Journal of
the History of International Law (Max Planck Institute for Comparative Public Law and
International Law), vol. 13, No. 2, pp. 249-283 (2011)

“Palestine Is a State: A Horse with Black and White Stripes Is a Zebra,” Michigan Journal of
International Law, vol. 32, No. 4, pp. 749-764 (2011)
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“Palestine at the United Nations: What Does It Take to Be a State?”, ILSA Quarterly
(International Law Students Association), vol. 20, No. 2, pp. 29-34 (2011)

“The Legal Foundations of Palestinian Statehood: The Way Ahead Towards Proclamation of a
Palestinian Independent State,” in “The Search for Palestinian Statehood: Legal, Political and

Economic Implications” (Law Institute of Bir Zeit University)(in Arabic)(2012).

“Palestine at the United Nations: What Does It Take to Be a State?”’, ILSA Quarterly
(International Law Students Association), vol. 20, no. 2, pp. 29-34 (2011)

“The Status of Jerusalem after the Admission of Palestine to the United Nations,” in Membership
of Palestine in the United Nations: Legal and Political Implications (Cambridge Scholars
Publishing, 2013)

“Palestine Statehood and International Law” (Global Policy Essay), Global Policy Journal,
January 2013 (online only)

“Why Britain Did Not Abandon the Balfour Declaration,” in Maria Holt (ed.), Britain’s Legacy
in Palestine, Cambridge Scholars Publishing (2014)

“Israel’s Settlements as a War Crime in the International Criminal Court,” The Link (2014)
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