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The Appeals Chamber of the International Criminal Court,
In the appeal of the Prosecutor against the decision of Pre-Trial Chamber II entitled
‘Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an
Investigation into the Situation in the Islamic Republic of Afghanistan’ of 12 April
2019 (ICC-02/17-33),
After deliberation,
Unanimously,
Delivers the following

JUDGMENT
The ‘Decision Pursuant to Article 15 of the Rome Statute on the
Authorisation of an Investigation into the Situation in the Islamic Republic
of Afghanistan’ is amended to the effect that the Prosecutor is authorised
to commence an investigation ‘in relation to alleged crimes committed on
the territory of Afghanistan in the period since 1 May 2003, as well as
other alleged crimes that have a nexus to the armed conflict in Afghanistan
and are sufficiently linked to the situation and were committed on the
territory of other States Parties in the period since 1 July 2002’.

REASONS
I.

KEY FINDINGS

1.

Article 15(4) of the Statute requires a pre-trial chamber to determine whether

there is a reasonable factual basis for the Prosecutor to proceed with an investigation,
in the sense of whether crimes have been committed, and that potential case(s) arising
from such investigation appear to fall within the Court’s jurisdiction. The pre-trial
chamber is not called under article 15(4) of the Statute to review the Prosecutor’s
analysis of the factors under article 53(1)(a) to (c) of the Statute.
2.

The pre-trial chamber’s authorisation of an investigation should not be restricted

to the incidents specifically mentioned in the Prosecutor’s request under article 15(3)
of the Statute and incidents that are ‘closely linked’ to those incidents.
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II.

INTRODUCTION

3.

Pursuant to article 15 of the Statute, the Prosecutor may initiate an investigation

propio motu (on her own motion), without having received a referral from a State
Party to the Rome Statute or the Security Council of the United Nations. However, in
such a case, the investigation must be authorised by a pre-trial chamber. The present
appeal concerns a situation where the Prosecutor’s request for authorisation was
rejected on the ground that an investigation would not serve the interests of justice.
4.

On 20 November 2017, the Prosecutor filed a request for authorisation of an

investigation into crimes allegedly committed in the Islamic Republic of Afghanistan
(hereinafter: ‘Afghanistan’) since 1 May 2003, as well as related crimes allegedly
committed in other States Parties since 1 July 2002

1

(the ‘Request’). The Request

involved: (i) the Taliban and affiliated groups for crimes against humanity and war
crimes;2 (ii) the Afghan National Security Forces for war crimes;3 and (iii) the armed
forces of the United States of America (the ‘United States’) and its Central
Intelligence Agency (the ‘CIA’) for war crimes.4
5.

On 12 April 2019, Pre-Trial Chamber II (the ‘Pre-Trial Chamber’) decided to

reject the Prosecutor’s Request and not to authorise an investigation by the Prosecutor
into the situation in Afghanistan (hereinafter: ‘Impugned Decision’).5 Pursuant to
article 15(4) of the Statute, the Pre-Trial Chamber was required to determine whether
there was a reasonable basis to proceed with an investigation, and whether the case
appeared to fall within the jurisdiction of the Court, in deciding whether to authorise
the commencement of the investigation. In the Impugned Decision, the Pre-Trial
Chamber concluded that, ‘notwithstanding the fact that all the relevant requirements
are met as regards both jurisdiction and admissibility, an investigation into the
situation in Afghanistan would not serve the interests of justice’.6

1

Request for authorisation of an investigation pursuant to article 15, ICC-02/17-7-Conf-Exp (public
redacted version registered on the same day, ICC-02/17-7-Red), para. 1.
2
Request, paras 72, 123.
3
Request, para. 161.
4
Request, para. 187.
5
Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the
Situation in the Islamic Republic of Afghanistan, ICC-02/17-33.
6
Impugned Decision, pp. 31, 32.
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6.

The Prosecutor raises two grounds of appeal, namely that the Pre-Trial Chamber

erred in law in seeking to make a positive determination of the interests of justice
(first ground of appeal),7 and, further or alternatively, that the Pre-Trial Chamber
abused its discretion in assessing the interests of justice (second ground of appeal).8
7.

The Appeals Chamber, in addition to reviewing all the written submissions from

the Prosecutor, victims, and other participants, held a hearing for three days to hear
oral arguments on the issues regarding, inter alia, the present appeal.9

III. PROCEDURAL HISTORY
A.

Proceedings before the Pre-Trial Chamber

8.

On 20 November 2017, the Prosecutor submitted the Request.

9.

On 12 April 2019, the Pre-Trial Chamber rendered the Impugned Decision

rejecting the Request. 10
10.

On 17 September 2019, the Pre-Trial Chamber dismissed, in limine, the request

of the legal representatives of 82 victims and two organizations (hereinafter: ‘LRV 1’)
for leave to appeal the Impugned Decision and granted, in part, the Prosecutor’s
request for leave to appeal the same decision under article 82(1)(d) of the Statute.11

7

Prosecution Appeal Brief, 30 September 2019, ICC-02/17-74 (the ‘Prosecutor’s Appeal Brief’), paras
12-59.
8
Prosecutor’s Appeal Brief, paras 60-167.
9
Transcript of hearing, 4 December 2019, ICC-02/17-T-001-ENG; Transcript of hearing, 5 December
2019, ICC-02/17-T-002-ENG; Transcript of hearing, 6 December 2019, ICC-02/17-T-003-ENG. The
hearing on 4 December 2019 addressed issues related to three appeals brought by victims against the
same decision.
10
Impugned Decision, p. 32. See also, Concurring and Separate Opinion of Judge Antoine Kesia-Mbe
Mindua, 31 May 2019, ICC-02/17-33-Anx-Corr, annexed to the Impugned Decision.
11
Decision on the Prosecutor and Victims’ Requests for Leave to Appeal the “Decision Pursuant to
Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the Islamic
Republic of Afghanistan”, ICC-02/17-62 (the ‘Decision Granting Leave to Appeal’), p. 16. See also
Partially Dissenting Opinion of Judge Antoine Kesia-Mbe Mindua, ICC-02/17-62-Anx. For the
requests for leave to appeal of the Prosecutor and LRV 1, see Request for Leave to Appeal the
“Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the
Situation in the Islamic Republic of Afghanistan”, 7 June 2019, ICC-02/17-34 and Victims’ request for
leave to appeal the “Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an
Investigation into the Situation in the Islamic Republic of Afghanistan”, 10 June 2019, ICC-02/17-37.
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B.
11.

Proceedings before the Appeals Chamber

On 10 June 2019, LRV 1, the legal representatives of six victims in the situation

in Afghanistan (hereinafter: ‘LRV 2’) and the legal representatives of an individual
victim (hereinafter: ‘LRV 3’) filed notices of appeal against the Impugned Decision
under article 82(1)(a) of the Statute (collectively, the ‘Notices of Appeal’).12
12.

On 12 June 2019, the Prosecutor filed observations in which she submits, inter

alia, that the victims who submitted the Notices of Appeal are not ‘parties’ in terms of
article 82(1) of the Statute and are therefore not entitled to file an appeal and that the
Impugned Decision is, in any event, not a decision in respect of jurisdiction or
admissibility that can be appealed under article 82(1)(a) of the Statute.13
13.

On 27 September 2019, the Appeals Chamber issued an order scheduling a

hearing for three days from 4 to 6 December 2019, and invited the victims, the
Prosecutor, and the Office of Public Counsel for victims (the ‘OPCV’) to participate.
Further, interested States, professors of criminal law and/or international law, as well
as organisations with specific legal expertise in human rights were invited to express
their interest in participating in this proceeding as amici curiae.14

12

Victims’ Notice of Appeal of the “Decision Pursuant to Article 15 of the Rome Statute on the
Authorisation of an Investigation into the Situation in the Islamic Republic of Afghanistan”, ICC02/17-36; Victims’ Notice of Appeal of the “Decision Pursuant to Article 15 of the Rome Statute on
the Authorisation of an Investigation into the Situation in the Islamic Republic of Aghanistan” [sic],
ICC-02/17-38; Notice of appeal against the “Decision Pursuant to Article 15 of the Rome Statute on
the Authorisation of an Investigation into the Situation in the Islamic Republic of Afghanistan” (ICC02/17-33), ICC-02/17-40, a corrected version was registered on 12 June 2019 (ICC-02/17-40-Corr).
13
Observations concerning diverging judicial proceedings arising from the Pre-Trial Chamber’s
decision under article 15 (filed simultaneously before Pre-Trial Chamber II and the Appeals Chamber),
ICC-02/17-42 (the ‘Prosecutor’s Observations’), paras 12-26. LRV 2 and LRV 3 subsequently filed a
joint response to rebut the Prosecutor’s Observations (Victims’ response to the Prosecutor’s
“Observations concerning diverging judicial proceedings arising from the Pre-Trial Chamber’s
decision under article 15”, dated 19 June 2019 and registered on 20 June 2019, ICC-02/17-50).
14
Corrigendum of order scheduling a hearing before the Appeals Chamber and other related matters,
27 September 2019, ICC-02/17-72-Corr, paras 3-6. After having received 15 expressions of interests to
participate as amici curiae, the Appeals Chamber, on 24 October 2019, rendered a decision inviting
amici curiae to either file written submissions or indicate that they will attend the oral hearing, and also
granting the victims of cross-border aerial bombardment and the Office of Public Counsel for the
defence their respective requests to submit observations (Decision on the participation of amici curiae,
the Office of Public Counsel for the Defence and the cross-border victims, 24 October 2019, ICC02/17-97, paras 2, 4, 5, 7, 8). Following this decision, seven amici curiae indicated their intention to
make oral submissions at the hearing, and eight amici curiae submitted their written submissions.
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14.

On 30 September 2019, three appeal briefs were filed: (i) the Prosecutor’s

appeal brief (the ‘Prosecutor’s Appeal Brief’);15 (ii) LRV 1’s updated appeal brief (the
‘LRV 1 Appeal Brief’);16 and (iii) LRV 2 and LRV 3’s joint appeal brief (the ‘LRV 2
and 3 Appeal Brief’).17
15.

On 22 October 2019, the following documents were filed with the Court: (i) the

Prosecutor’s response to the appeal briefs of the victims (the ‘Prosecutor’s
Response’);18 (ii) OPCV’s submissions on the appeals (the ‘OPCV Submissions’);19
and (iii) LRV 2 and LRV 3’s joint response to the Prosecutor’s Appeal Brief.20
16.

On 14 or 15 November 2019, the victims of cross-border aerial bombardment

(the ‘Cross-border Victims’),21 the Office of Public Counsel for the defence (the
‘OPCD’),22 and eight amici curiae23 filed their respective views and observations on
the appeals.

15

Prosecutor’s Appeal Brief.
Updated Victims’ Appeal Brief, original version filed on 30 September 2019 and corrigendum
registered on 2 October 2019, ICC-02/17-73-Corr. LRV 1 had already filed an appeal brief on 24 June
2019 (Victims’ Appeal Brief, ICC-02/17-53), but filed an update of this following the Appeals
Chamber’s decision to allow an updated appeal brief to be filed by LRV 1 (Order suspending the time
limit for the filing of an appeal brief and on related matters, 24 June 2019, ICC-02/17-54, pp. 3, 4).
17
Victims’ Joint Appeal Brief against the “Decision Pursuant to Article 15 of the Rome Statute on the
Authorisation of an Investigation into the Situation in the Islamic Republic of Afghanistan”, original
version filed on 30 September 2019 and corrigendum registered on 1 October 2019, ICC-02/17-75Corr. The Appeals Chamber had extended the time limit for the filing of LRV 2 and 3 Appeal Brief to
ten days after the notification of the Pre-Trial Chamber’s decision on the requests for leave to appeal
the Impugned Decision (Order suspending the time limit for the filing of an appeal brief and on related
matters, 24 June 2019, ICC-02/17-54, p. 3).
18
Consolidated Prosecution Response to the Appeals Briefs of the Victims, ICC-02/17-92.
19
OPCV Consolidated Submissions pursuant to the “Order Scheduling a Hearing before the Appeals
Chamber and Other Related Matters” (No. ICC-02/17-72-Corr), ICC-02/17-93.
20
Victims’ Joint Response and Request for Reply, ICC-02/17-94.
21
Submissions On Behalf Of Victims Of Cross Border Aerial Bombardment, 15 November 2019, ICC02/17-116 (‘Cross-border Victims’ Submissions’).
22
Observations of the OPCD on the Appeals Against ICC-02/17-33, 15 November 2019, ICC-02/17110.
23
These amici curiae are those that chose to file written submissions instead of participating in the
hearing. Written Submissions in the Proceedings Relating to the Appeals Filed Against the ‘Decision
Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in
the Islamic Republic of Afghanistan’ Issued on 12 April 2019 (ICC-02/17-33) and Pursuant to
‘Decision on the participation of amici curiae, the Office of Public Counsel for the Defence and the
cross-border victims' Issued on 14 October 2019 (ICC-02/17-97), 14 November 2019, ICC-02/17-108;
Observations by Professor Jennifer Trahan as amicus curiae on the appeal of Pre-Trial Chamber II’s
‘Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the
Situation in the Islamic Republic of Afghanistan’ of 12 April 2019, 15 November 2019, ICC-02/17109; Observations of Professor Gabor Rona on the Pre-Trial Chamber’s Conclusion that Events
Beyond the Territory of Afghanistan Lack Sufficient Nexus to the Armed Conflict There for Purposes
16
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17.

On 2 December 2019, the Government of Afghanistan filed written

submissions.24
18.

From 4 to 6 December 2019, the Appeals Chamber held a hearing pursuant to

its decision on the conduct of hearing.25 On the first day of the hearing, the Appeals
Chamber heard submissions on the issue of the standing of victims to bring an appeal
under article 82(1)(a) of the Statute, and whether the Impugned Decision may be
considered to be a ‘decision with respect to jurisdiction or admissibility’ within the
meaning of article 82(1)(a) of the Statute.26 On the second day, the Appeals Chamber,
by majority, Judge Ibáñez Carranza dissenting, dismissed the appeals brought by
LRV1, LRV2 and LRV3 as inadmissible.27 Submissions on the merits of the
Prosecutor’s appeal were heard throughout the second and third day of the hearing.28

of Application of Rome Statute War Crimes, 14 November 2019, ICC-02/17-111 (hereinafter:
‘Professor Gabor Rona’s Submissions’); Amicus curiae observations submitted pursuant to Rule 103 of
the Rules of Procedure and Evidence, 15 November 2019, ICC-02/17-112; Amicus Curiae
Observations on behalf of Former International Chief Prosecutors David M. Crane, Benjamin B.
Ferencz, Richard J. Goldstone, Carla del Ponte and Stephen J. Rapp, 15 November 2019, ICC-02/17113 (hereinafter: ‘Former International Chief Prosecutors’ Submissions’); Amicus Curiae
Observations, 15 November 2019, ICC-02/17-114 (hereinafter: ‘Human Rights Organisations’
Submissions’); Observations by Queen’s University Belfast Human Rights Centre as amicus curiae on
the appeal of Pre-Trial Chamber II’s “Decision Pursuant to Article 15 of the Rome Statute on the
Authorisation of an Investigation into the Situation in the Islamic Republic of Afghanistan” of 12 April
2019, 15 November 2019, ICC-02/17-115 (hereinafter: ‘Queen’s University Belfast Human Rights
Centre Submissions’); Amicus Curiae Observations by Kate Mackintosh and Göran Sluiter, 15
November 2019, ICC-02/17-117.
24
Written Submissions of the Government of the Islamic Republic of Afghanistan, ICC-02/17-130
(The time period for Afghanistan to apply to participate was extended by the Appeals Chamber,
Decision on request for extension of time, 26 November 2019, ICC-02/17-121).
25
Decision on the conduct of the hearing before the Appeals Chamber, 22 November 2019, ICC-02/17118. The schedule of the hearing was subsequently revised per the following two decisions: Decision
on request for extension of time, 26 November 2019, ICC-02/17-121; Decision on ‘Urgent Request
Regarding Conduct of Proceedings’ and revised schedule for the hearing on 4 December 2019, 2
December 2019, ICC-02/17-129.
26
Transcript of hearing, 4 December 2019, ICC-02/17-T-001-ENG.
27
This interlocutory decision was rendered orally, Transcript of hearing, 5 December 2019, ICC-02/17T-002-ENG, p. 2, line 19 to p. 5, line 4. On the same day, Judge Ibáñez Carranza filed her dissenting
opinion (preliminary reasons) to the Majority’s oral ruling, Dissenting opinion to the majority’s oral
ruling of 5 December 2019 denying victims’ standing to appeal, 5 December 2019, ICC-02/17-133. On
4 March 2020, the majority of the Appeals Chamber filed the Reasons for the Appeals Chamber’s oral
decision dismissing as inadmissible the victims’ appeals against the decision rejecting the authorisation
of an investigation into the situation in Afghanistan, ICC-02/17-137 (hereinafter: ‘Reasons of
4 March 2020’). Judge Ibáñez Carranza filed the Dissenting Opinion of Judge Luz del Carmen Ibáñez
Carranza to the Majority’s decision dismissing as inadmissible the victims’ appeals against the decision
rejecting the authorisation of an investigation into the situation in Afghanistan, 5 March 2020, ICC02/17-137-Anx.
28
Transcript of hearing, 5 December 2019, ICC-02/17-T-002-ENG; Transcript of hearing, 6 December
2019, ICC-02/17-T-003-ENG.
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IV. MERITS
A.

19.

First ground of appeal: Whether the Pre-Trial Chamber
erred in law by seeking to make a positive determination of
the interests of justice

Under her first ground of appeal, the Prosecutor argues that the Pre-Trial

Chamber erred by seeking to make a positive determination that the initiation of an
investigation into the situation in Afghanistan was in the interests of justice.
1.
20.

Relevant part of the Impugned Decision

In the Impugned Decision, the Pre-Trial Chamber found that it ‘must consider,

on the exclusive basis of the information made available by the Prosecutor, whether
the requirements set out in article 53(1)(a) to (c) are met’.29 It found that it was
required not only to determine that ‘there is a reasonable basis to believe that crimes
under the Court’s jurisdiction have been committed’, but also to positively determine
‘that investigations would be in the interests of justice, including in relation to the
gravity of the alleged conducts [sic], the potential victims’ interests and the likelihood
that investigation [sic] be [sic] feasible and meaningful under the relevant
circumstances’.30 It is primarily this finding that the Prosecutor impugns in her first
ground of appeal.
2.
21.

Submissions of the parties

The Prosecutor submits that the Pre-Trial Chamber erred in law when it sought

to make a positive determination that the initiation of an investigation into the
situation in Afghanistan was in the interests of justice. The Prosecutor submits that
articles 15(4) and 53(1)(c) require or permit ‘the Pre-Trial Chamber to determine
whether it agrees with the Prosecutor that there are no substantial reasons to believe
that an investigation would not serve the interests of justice’.31 The Prosecutor’s view
is based on an understanding that the contours of the Pre-Trial Chamber’s
determination under article 15(4) of the Statute should logically reflect the contours of
the Prosecutor’s determination under article 15(3) of the Statute ‘given the clear link
between those two assessments, both of which are based on the same reasonable basis

29

Impugned Decision, para. 30.
Impugned Decision, para. 35.
31
Prosecutor’s Appeal Brief, para. 18.
30
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to proceed standard’.32 However, she submits that the Pre-Trial Chamber should
‘confine its assessment of the interests of justice to the contours of the assessment
actually conducted by the Prosecutor’.33 If the Prosecutor’s request for authorisation
did not address any specific circumstances that could give rise to a negative finding as
to the interests of justice, but the pre-trial chamber identifies any ‘self-evident or
ostensible concern’ that the opening of an investigation would not be in the interests
of justice, it should ‘revert to the Prosecutor […] with a view to requesting additional
information concerning the Prosecutor’s assessment’.34 In the absence of ‘any cause
to doubt the Prosecutor’s determination that there were no substantial reasons to
believe that an investigation would not be in the interests of justice’, the Prosecutor
submits that the Pre-Trial Chamber should have assented to her assessment under
article 53(1)(c) of the Statute and authorised the investigation.35
22.

The Victims, the OPCV, the Cross-border Victims, and Queen’s University

Belfast Human Rights Centre argue that the Pre-Trial Chamber may only review the
Prosecutor’s assessment of the ‘interests of justice’ when it is the basis for a decision
not to initiate an investigation.36 LRV 1 submits that the Pre-Trial Chamber is not
mandated to review the Prosecutor’s decision to proceed with an investigation by
applying an ‘interests of justice’ test or to conduct such an assessment proprio motu.37
LRV 2 and LRV 3 and the OPCV submit that the pre-trial chamber’s review under
article 15(4) of the Statute must be limited to the issues of jurisdiction and
admissibility.38 Similarly, the Cross-border Victims emphasise that the Pre-Trial
Chamber is required to apply a purely evidentiary test as to whether there is a
reasonable basis for an investigation and to assess ‘whether there is any indication
that the Court does not have jurisdiction over the case’.39

32

Transcript of hearing, 5 December 2019, ICC-02/17-T-002-ENG, p. 9, lines 6-11.
Prosecutor’s Appeal Brief, para. 37 (emphasis in original).
34
Prosecutor’s Appeal Brief, para. 37 (emphasis in original).
35
Prosecutor’s Appeal Brief, para. 59.
36
LRV 1 Appeal Brief, para. 107; Transcript of hearing, 5 December 2019, ICC-02/17-T-002-ENG, p.
33, lines 7-13; LRV 2 and LRV 3 Appeal Brief, paras 55, 59; OPCV Submissions, para. 39; Transcript
of hearing, 5 December 2019, ICC-02/17-T-002-ENG, p. 79, line 15 to p. 81, line 25; Cross-border
Victims’ Submissions, paras 19-21; Transcript of hearing, 5 December 2019, ICC-02/17-T-002-ENG,
p. 71, line 22 to p. 73, line 1; Queen’s University Belfast Human Rights Centre Submissions, paras 3-4.
37
LRV 1 Appeal Brief, para. 107.
38
LRV 2 and LRV 3 Appeal Brief, paras 65-58; OPCV Submissions, para. 43.
39
Cross-border Victims’ Submissions, paras 19-20.
33
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3.
23.

Determination by the Appeals Chamber

The Appeals Chamber notes that the Prosecutor’s arguments under her first

ground of appeal are predicated on the assumption that a pre-trial chamber’s decision
pursuant to article 15(4) of the Statute should take into account the ‘interests of
justice’ factor of article 53(1)(c) of the Statute, but that the manner in which the PreTrial Chamber considered this factor in the present case was wrong. In contrast, the
victims and certain amici curiae argue that the Pre-Trial Chamber should not have
addressed the ‘interests of justice’ at all.40 Therefore, the first issue for the Appeals
Chamber to determine is whether the ‘interests of justice’ factor under article 53(1)(c)
of the Statute should be assessed in determining whether ‘there is a reasonable basis
to proceed’ with an investigation under article 15(4) of the Statute.
24.

The Appeals Chamber notes that, in the five decisions that pre-trial chambers

have issued to date authorising investigations under article 15(4) of the Statute, they
have considered all the factors set out in article 53(1) of the Statute, including, to a
certain extent, the Prosecutor’s interests of justice assessment under article 53(1)(c) of
the Statute. The Pre-Trial Chamber (in a different composition) in the Situation in the
Republic of Kenya was the first to issue a decision authorising an investigation and to
explain its view on the link between articles 15(4) and 53(1) of the Statute.41 It
reasoned that pre-trial chambers are required to apply ‘the exact standard on the basis
of which the Prosecutor arrived at his conclusion’ that there was a basis to proceed
with an investigation.42 It based this conclusion on: (i) the identical requirement in
articles 15(3) and (4) and 53(1) of the Statute for a determination that there is a
‘reasonable basis to proceed’; (ii) the drafting history, which emphasises the link
between articles 15 and 53; and (iii) article 15’s purpose in providing ‘the Chamber
with a supervisory role over the proprio motu initiative of the Prosecutor to proceed
with an investigation’.43 Other pre-trial chambers followed the same approach in

40

LRV 1 Appeal Brief, para. 107; LRV 2 and LRV 3 Appeal Brief, paras 55, 59; OPCV Submissions,
para. 39; Cross-border Victims’ Submissions, para. 21; Queen’s University Belfast Human Rights
Centre Submissions, paras 3-4.
41
Pre-Trial Chamber II (composed of Judge Ekaterina Trendafilova, Judge Hans-Peter Kaul and Judge
Cuno Tarfusser), Corrigendum of the Decision Pursuant to Article 15 of the Rome Statute on the
Authorization of an Investigation into the Situation in the Republic of Kenya, dated 31 March 2010 and
registered on 1 April 2010, ICC-01/09-19-Corr (hereinafter: ‘Kenya Authorisation Decision’).
42
Kenya Authorisation Decision, para. 24.
43
Kenya Authorisation Decision, paras 21-24.
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subsequent decisions. 44 In the case at hand and in similar vein, the Pre-Trial Chamber
found that it ‘must consider, on the exclusive basis of the information made available
by the Prosecutor, whether the requirements set out in article 53(1)(a) to (c) are
met’.45
25.

This is the first time that this jurisprudence on the authorisation of an

investigation under article 15(4) of the Statute is tested on appeal. For the reasons set
out below, the Appeals Chamber finds that the Pre-Trial Chamber erred in its
interpretation of article 15(4) of the Statute when it found itself bound to assess the
factors under article 53(1) of the Statute.
26.

The starting point for the Appeals Chamber’s analysis is a consideration of the

function of articles 15 and 53 of the Statute and the relationship between these
provisions. During the drafting of the Rome Statute, these provisions were the subject
of lengthy debate and the final text reflects a delicate balance regarding the
Prosecutor’s discretionary power to initiate investigations and the extent to which
judicial review of these powers would be permitted.46
27.

Article 15 appears within Part 2 of the Rome Statute titled ‘Jurisdiction,

Admissibility and Applicable Law’. It builds upon article 13, which prescribes the
three circumstances in which the Court may exercise its jurisdiction with respect to an
article 5 crime, namely when: (i) a situation is referred to the Prosecutor by a State
Party in accordance with article 14; (ii) a situation is referred to the Prosecutor by the

44

Situation in the Republic of Côte d’Ivoire, Pre-Trial Chamber III, Corrigendum to “Decision
Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in
the Republic of Côte d'Ivoire”, 15 November 2011, ICC-02/11-14-Corr, paras 16-18, 207-208;
Situation in Georgia, Pre-Trial Chamber I, Decision on the Prosecutor’s request for authorization of an
investigation, 27 January 2016, ICC-01/15-12, paras 4-5, 58; Situation in the Republic of Burundi, PreTrial Chamber III, Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an
Investigation into the Situation in the Republic of Burundi, ICC-01/17-X-9-US-Exp, 25 October 2017;
a public redacted version was registered on 9 November 2017 (ICC-01/17-9-Red), paras 28, 190;
Situation in the People’s Republic of Bangladesh/Republic of the Union of Myanmar, Pre-Trial
Chamber III, Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an
Investigation into the Situation in the People’s Republic of Bangladesh/Republic of the Union of
Myanmar, 14 November 2019, ICC-01/19-27, paras 119, 127.
45
Impugned Decision, para. 30.
46
M. Bergsmo, J. Pejić, and D. Zhu, ‘Article 15’ in O. Triffterer and K. Ambos (ed.), The Rome Statute
of the International Criminal Court: A Commentary (Beck et al., 3rd ed., 2015) (hereinafter:
‘Triffterer’), pp. 726-729; M. Bergsmo, P. Kruger, and O. Bekou, in ‘Article 53’ in Triffterer, pp.
1366-1368.
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Security Council; or (iii) the Prosecutor has initiated an investigation in respect of
such a crime in accordance with article 15.
28.

If a situation is referred by a State Party or the Security Council, article 53(1) of

the Statute places, in principle, an obligation on the Prosecutor to open an
investigation, by providing that ‘[t]he Prosecutor shall […] initiate an investigation
unless he or she determines that there is no reasonable basis to proceed under this
Statute’ (emphasis added). The Prosecutor is obliged to evaluate the seriousness of the
information received and may seek additional information for this purpose.47 In
deciding whether to initiate an investigation, article 53(1) obliges the Prosecutor to
consider three factors: (i) whether there is a reasonable basis to believe that a crime
within the jurisdiction of the Court has been or is being committed; (ii) whether the
case is or would be admissible; and (iii) whether, ‘[t]aking into account the gravity of
the crime and the interests of victims, there are nonetheless substantial reasons to
believe that an investigation would not serve the interests of justice’.
29.

Article 53(1) of the Statute thus reflects an expectation that the Prosecutor will

proceed to investigate referred situations, while allowing the Prosecutor not to
proceed in the limited circumstances set out in article 53(1)(a) to (c) of the Statute. If
the Prosecutor decides not to initiate an investigation under article 53(1) of the
Statute, her decision is subject to certain notification requirements.48 Article 53(3) of
the Statute envisages judicial control over the Prosecutor’s decision not to investigate
and aims at ensuring that the Prosecutor complies with her duty to investigate referred
situations.49
30.

In contrast, article 15 of the Statute, titled ‘Prosecutor’, sets out the procedure

for the triggering of an investigation by the Prosecutor proprio motu, that is, on her
own motion when a situation has not been referred to her. Article 15 recognises the
47

Rule 104 of the Rules.
Article 53(1), second paragraph; Rule 105(1) of the Rules: The Prosecutor is required to inform the
referring State(s) or the Security Council, as applicable, of her decision, and, if the decision not to
proceed is based on the factor in article 53(1)(c) of the Statute alone, she must also inform the pre-trial
chamber.
49
Article 53(3)(a) of the Statute provides that the pre-trial chamber may, at the request of the referring
entity, review a decision not to proceed based on article 53(1) of the Statute and may request the
Prosecutor to reconsider her decision. If the decision is based on the factor in article 53(1)(c) of the
Statute alone, article 53(3)(b) provides that the pre-trial chamber may proprio motu review the
Prosecutor’s decision, which will only be effective if confirmed by the pre-trial chamber.
48
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discretionary nature of this power, providing in paragraph 1 that ‘the Prosecutor may
initiate investigations proprio motu’ (emphasis added). In this context, it is for the
Prosecutor to determine whether there is a reasonable basis to initiate an investigation
proprio motu. If the Prosecutor concludes that there is no reasonable basis to proceed
(a scenario not arising in this appeal), article 15(6) of the Statute requires her to
inform those who provided the information of her conclusion.50 They may provide
additional information to the Prosecutor who may reconsider the matter;51 however,
the legal framework does not envisage judicial review of the Prosecutor’s
conclusion.52
31.

In the view of the Appeals Chamber, this is consistent with the discretionary

nature of the power accorded to the Prosecutor under article 15 of the Statute. Indeed,
it would be contrary to the very concept to suggest that a duty to investigate could be
imposed by the pre-trial chamber in the absence of a request for authorisation of an
investigation by the Prosecutor. The Appeals Chamber notes, in this regard, that a
proposal to allow for notification to the pre-trial chamber and judicial review of
decisions of the Prosecutor not to request authorisation of an investigation under

50

See also rule 49(1) of the Rules which provides that ‘[w]here a decision under article 15, paragraph 6
is taken, the Prosecutor shall promptly ensure that notice is provided, including reasons for his or her
decision, in a manner that prevents any danger to the safety, well-being and privacy of those who
provided information […] or the integrity of investigations or proceedings’. Rule 105 of the Rules,
applicable to decisions not to proceed under article 53, confirms that the notification requirements in
respect of decisions not to request authorisation for an investigation are exclusively regulated by rule
49 of the Rules and that the Prosecutor is not required to inform the pre-trial chamber that she will not
request authorisation for an investigation under article 15 of the Statute. See rule 105 (1) and (3) to (5),
which elaborate on the Prosecutor’s notification requirements if she decides not to initiate an
investigation under article 53(1) of the Statute, and Rule 105(2), which affirms that rule 49 applies in
relation to decisions not to request authorisation for an investigation.
51
Rule 49(2) of the Rules.
52
The Appeals Chamber notes that Pre-Trial Chamber II in the Kenya Authorisation Decision appears
to have taken the alternative view that it could conduct a review under article 53(3)(b) of the Statute if
the Prosecutor decided not to request authorisation under article 15 on the basis that an investigation
would not serve the interests of justice (Kenya Authorisation Decision, n. 35; para. 63). As further
explained below, the Appeals Chamber considers that this view is incompatible with the nature of the
Prosecutor’s discretionary power under article 15 of the Statute, with the wider legal framework and
with the drafting history of the rules. In particular, the Appeals Chamber notes that rule 110(2) of the
Rules, titled ‘Decision by the Pre-Trial Chamber under article 53, paragraph 3 (b)’, provides that
‘[w]hen the Pre-Trial Chamber does not confirm the decision by the Prosecutor referred to in sub-rule
1, he or she shall proceed with the investigation or prosecution’. In the view of the Appeals Chamber,
this confirms that the judicial review envisaged under article 53(3)(b) is limited to decisions taken
under article 53 of the Statute and does not extend to decisions not to request authorisation of an
investigation under article 15 of the Statute.
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article 15(6) of the Statute was rejected by the drafters.53 Indeed, the right vested in all
States Parties and in the Security Council to refer situations would provide the
appropriate remedy in such circumstance.
32.

Therefore, under the procedure set out in article 15 of the Statute, the pre-trial

chamber has a role in respect of the Prosecutor’s exercise of discretionary power only
if she determines that there is a basis to initiate an investigation.54 If the Prosecutor
wishes to investigate a situation in the absence of a referral, the pre-trial chamber’s
authorisation is required, in accordance with article 15(4) of the Statute. If
authorisation is granted, the Prosecutor may initiate an investigation directly. She is
not required to determine for a second time under article 53(1) of the Statute that there
is a reasonable basis to proceed with an investigation.55
33.

On the basis of the foregoing, the Appeals Chamber considers that the content

and placement of articles 15 and 53(1) of the Statute make it clear that these are
separate provisions addressing the initiation of an investigation by the Prosecutor in
two distinct contexts. Article 15 of the Statute governs the initiation of a proprio motu
investigation, while article 53(1) concerns situations which are referred to the
Prosecutor by a State Party or the Security Council.
34.

The Appeals Chamber notes that article 15 of the Statute does not refer to the

interests of justice or to article 53 of the Statute. Article 15(4) of the Statute requires a
pre-trial chamber to determine only whether ‘there is a reasonable basis to proceed
53

See rules 54.2 and 56.2 of Preparatory Commission for the International Criminal Court, Proposal by
France on Rules of Procedure and Evidence Part 3, section 3, subsection 1, 12 February 1999,
PCNICC/1999/DP.6, p. 2, which proposed inclusion of a rule requiring the Prosecutor to notify the pretrial chamber of decisions not to proceed based on the ‘interests of justice’ factor in relation to ‘a
situation referred to him under articles 13 to 15’ and allowing for judicial oversight of decisions not to
submit requests for authorisation to the Pre-Trial Chamber. Friman notes that a number of delegations
objected to this proposal, inter alia, on the basis ‘that it would be inconsistent with the Statute to
provide for such a direct control of the Prosecutor’. See H. Friman, ‘Investigation and Prosecution’
(hereinforth: ‘Friman’) in R. Lee (ed.) The ICC: Elements of Crimes and Rules of Procedure and
Evidence (2001), pp. 497-498.
54
The concern of the drafters was to ensure that a Prosecutor vested with proprio motu powers would
not be able to pursue frivolous or politically motivated investigations in an unchecked manner. See
United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court, Report of the Preparatory Committee on the Establishment of an International
Criminal Court , 25 March-12 April 1996, A/AC.249/1, pp. 43-44.
55
Article 18(1) of the Statute specifies that, in the case of referrals, the Prosecutor must also determine
that there is a reasonable basis to commence and investigation, whereas, when she initiates an
investigation under article 15 of the Statute, there is no need for an additional determination by the
Prosecutor under article 53(1) of the Statute.
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with an investigation’, and whether ‘the case appears to fall within the jurisdiction of
the Court’. This provision does not identify additional considerations that the pre-trial
chamber must take into account for the purpose of this determination. A plain reading
of the provisions, therefore, indicates that, for the purposes of exercising judicial
control at this early stage of the proceeding, the pre-trial chamber need only consider
whether there is a reasonable factual basis to proceed with an investigation, in the
sense of whether crimes have been committed, and whether potential case(s) arising
from such investigation appear to fall within the Court’s jurisdiction. This
interpretation fully reflects the concern of the drafters in terms of the exercise of the
proprio motu power noted above.56
35.

While rule 48 of the Rules requires the Prosecutor to consider all the factors

under article 53(1) of the Statute, including the interests of justice, in deciding
whether to request authorisation of an investigation under article 15(3), there is no
equivalent rule that would import these considerations for the purposes of a pre-trial
chamber’s determination under article 15(4) of the Statute. The rule was adopted after
the Statute and, had the drafters intended to import these considerations into the pretrial chamber authorisation process they would have included such a requirement in
the rule. In the Appeals Chamber’s view, this shows that the factors under article
53(1)(a) to (c) are not relevant for the purposes of the pre-trial chamber’s decision.
36.

The Appeals Chamber notes that the reference to a ‘reasonable basis to proceed’

in article 15(4) is echoed in article 15(3) of the Statute (regarding the Prosecutor’s
request for authorisation to initiate an investigation) and article 53(1) of the Statute
(regarding the Prosecutor’s decision to initiate an investigation). As indicated above,
the Pre-Trial Chamber in the Kenya Authorisation Decision found, based in part on
the repetition of this phrase in the two articles, that all factors of article 53(1)(a) to (c)
must be considered by a pre-trial chamber when issuing a decision under article 15(4)
of the Statute. However, this interpretation obscures the essential difference between
the standard applicable to the assessment on the one hand and the subject-matter of
the assessment on the other. In the view of the Appeals Chamber, the harmonisation
56

As Professor Scheffer outlined in his oral submissions during the hearing, the drafters’ understanding
of this phrase was derived from their own judicial systems and represented ‘a very commonsensical
platform of analysis’: Transcript of hearing, 6 December 2019, ICC-02/17-T-003-ENG, p. 58, line 15
to p. 59, line 2.
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of the standard between articles 15(3) and (4) and 53(1) of the Statute does not result
in the harmonisation of the subject-matter of the Prosecutor’s decision under articles
15(3) and 53(1) of the Statute and the Pre-Trial Chamber’s assessment under article
15(4) of the Statute.
37.

In light of the above, the Appeals Chamber considers that the ‘interests of

justice’ factor set out in article 53(1)(c) of the Statute, while part of the Prosecutor’s
consideration under article 15(3) of the Statute as per rule 48 of the Rules, is not part
of the pre-trial chamber’s decision under article 15(4) of the Statute.
38.

The Appeals Chamber considers that this interpretation of article 15(4) of the

Statute is further supported by reference to the information that the Prosecutor is
required to include in her request for authorisation of an investigation before the pretrial chamber. Regulation 49(1) of the Regulations of the Court (the ‘Regulations’)
provides that the Prosecutor must refer to the crimes committed and provide a
statement of the facts alleged to provide a reasonable basis to believe that the crimes
are being or have been committed, as well as a reasoned declaration that the listed
crimes fall within the Court’s jurisdiction. According to regulation 49(2) of the
Regulations, the statement of facts must include the location of the crimes as precisely
as possible, the time or time period of their commission and the persons involved or
a description

of

the

persons

involved.

Regulation

49(3)

of

the

Regulations indicates that the Prosecutor must, if possible, append to the request a
chronology of relevant events, maps showing relevant information and a glossary of
relevant names of persons, places and institutions.
39.

The Appeals Chamber notes that the information that the Prosecutor must

provide at this stage is of a limited and very general nature. This is consistent with
the preliminary stage of proceedings when the Prosecutor has not had the
opportunity to gather evidence and ascertain the facts in the course of an
investigation. The Prosecutor is not required to present evidence to support her
request and is not required to present information regarding her assessment of
complementarity with respect to the cases or potential cases. Similarly, the Prosecutor
is not required to provide her reasoning (if any) or justify her conclusion regarding the
interests of justice under article 53(1)(c) of the Statute. Indeed, according to
regulation 49 of the Regulations, the Prosecutor is required only to provide a factual
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description of the crimes allegedly committed and a declaration that they fall within
the jurisdiction of the Court. This further supports the finding that the pre-trial
chamber, under article 15(4) of the Statute, is limited to determining whether there is
a reasonable factual basis to proceed with an investigation and whether the potential
case(s) arising from such investigation would appear to fall within the Court’s
jurisdiction.
40.

Additionally, the Appeals Chamber notes that, if a pre-trial chamber were

expected to apply all the factors under article 53(1)(a) to (c) of the Statute, this would
include an assessment of the admissibility of potential case(s) under article 53(1)(b) of
the Statute. In the Appeals Chamber’s view, the value of a judicial assessment of
admissibility at this stage would be limited. The Appeals Chamber notes that, in the
context of article 15 proceedings, there is no obligation for the Prosecutor to notify
States of her intention to seek authorisation for an investigation and the participation
of States is not provided for in the applicable procedural framework. This means that
the pre-trial chamber would have to rely on the Prosecutor, who considers that the
case(s) would be admissible, to provide information that would allow it to form a
view on issues of admissibility. Therefore, in the view of the Appeals Chamber, it is
sufficient for the purposes of the article 15 procedure that the Prosecutor considers the
admissibility of potential cases in determining whether she should request
authorisation for an investigation under article 15(3) of the Statute; there is no basis
for the pre-trial chamber to consider that question as well.
41.

The Appeals Chamber considers that the drafting history supports its view that

the pre-trial chamber’s determination under article 15(4) should not incorporate issues
of admissibility. In this regard, it notes that, during the Rome Conference, a provision
was deleted from draft article 15 that would have expressly required the pre-trial
chamber to take issues of admissibility into account in determining whether to
authorise an investigation.57 Similarly, a proposal during the drafting of the Rules to
incorporate admissibility and jurisdictional challenges into the authorisation

57

United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court International Criminal Court Documents, ICC Preparatory Works and Statute
Amendments, Preparatory Committee, Article 46, Information Submitted to the Prosecutor: Proposal /
Submitted by Argentina and Germany, 16 March-3 April 1998, A/AC.249/1998/WG.4/DP.35. M.
Bergsmo, J. Pejić, and D. Zhu, ‘Article 15’ in Triffterer, p. 728.
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procedure was rejected by the drafters, inter alia, due to concerns that it would exceed
the oversight role of the pre-trial chamber under article 15 and that it would not be
feasible to resolve these issues at such an early stage of proceedings.58
42.

The Appeals Chamber considers that specific procedural mechanisms based on

the full participation of relevant parties, participants and States are provided for
elsewhere in the legal framework ensuring that the Court pursues investigations and
prosecutions only in relation to admissible cases.59 In particular, under article 18, as
soon as the Prosecutor initiates an investigation pursuant to article 15 of the Statute,
she must notify all States Parties and States which, based on available information,
would normally exercise jurisdiction over the crimes concerned. Pursuant to that
article, within one month of receipt of notification a State may inform the Court of its
own investigations and, at the request of the State, the Prosecutor must defer to the
State’s investigation ‘unless the Pre-Trial Chamber, on the application of the
Prosecutor, decides to authorize the investigation’. As highlighted by the Prosecutor,
in this context, an interested State may present detailed information with respect to
any question of admissibility allowing for an informed and meaningful assessment by
a pre-trial chamber at this stage.60 The existence of this procedure, which allows the
pre-trial chamber to consider admissibility at a stage designed specifically for that
purpose immediately following upon the authorisation of an investigation, further
supports the Appeals Chamber’s interpretation of article 15(4) of the Statute.
43.

The Appeals Chamber notes that, during the hearing, Afghanistan submitted

that there was no need to authorise an investigation at this stage ‘in light of the

58

Preparatory Commission for the International Criminal Court, Working Group on Rules of Procedure
and Evidence, Proposal submitted by France concerning part 2 of the Rome Statute of the International
Criminal Court, concerning jurisdiction, admissibility and applicable law, 23 November 1999,
PCNICC/1999/WGRPE/DP.43, p. 1; J. T. Holmes, ‘Jurisdiction and Admissibility’ in R. Lee (ed.) The
ICC: Elements of Crimes and Rules of Procedure and Evidence (2001), pp. 328-329; Friman, p. 495.
59
Article 19 of the Statute provides that the Court may, on its own motion, determine the admissibility
of a case in accordance with article 17 of the Statute and the Prosecutor may seek a ruling on the
admissibility of a case (Article 19(1) and (3) of the Statute). Challenges may also be brought by an
accused person or person for whom a warrant of arrest or summons to appear has been issued, a State
which has jurisdiction over a case and is investigating or prosecuting or has investigated or prosecuted
the case, or a State from which acceptance of jurisdiction is required (Article 19(2) of the Statute).
Article 19(3) of the Statute provides that those who have referred the situation under article 13 of the
Statute, as well as victims, may also submit observations to the Court in proceedings with respect to
admissibility.
60
Transcript of hearing, 6 December 2019, ICC-02/17-T-003-ENG, p. 35, lines 21-25.
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investigations being undertaken by Afghanistan under its new laws and new criminal
justice bodies and mechanisms put in place precisely to investigate the same crimes
that could come before the ICC’.61 The Appeals Chamber considers that, as outlined
above, the appropriate procedural mechanisms for consideration of such arguments by
the pre-trial chamber (and potentially the Appeals Chamber) are provided by article
18 of the Statute, which allows Afghanistan to request deferral of the Prosecutor’s
investigation and, if necessary, allows for a preliminary ruling to be made regarding
admissibility on the basis of arguments from the Prosecutor and Afghanistan.
44.

Arguments were also advanced during the hearing that certain agreements

entered into between the United States and Afghanistan affect the jurisdiction of the
Court and should be a factor in assessing the authorisation of the investigation.62 The
Appeals Chamber is of the view that the effect of these agreements is not a matter for
consideration in relation to the authorisation of an investigation under the statutory
scheme. As highlighted by the Prosecutor and LRV 1, article 19 allows States to raise
challenges to the jurisdiction of the Court, while articles 97 and 98 include safeguards
with respect to pre-existing treaty obligations and other international obligations that
may affect the execution of requests under Part 9 of the Statute.63 Thus, these issues
may be raised by interested States should the circumstances require, but the
arguments are not pertinent to the issue of the authorisation of an investigation.
45.

The Appeals Chamber concludes that a plain reading of the relevant legal

provisions in their context suggests that the pre-trial chamber under article 15(4) of
the Statute is only required to assess the information contained in the Prosecutor’s
request to determine whether there is a reasonable factual basis to proceed with an
investigation, in the sense of whether crimes have been committed, and whether the
potential case(s) arising from such investigation would appear to fall within the
Court’s jurisdiction. In this regard, the Appeals Chamber notes that the process under
paragraphs 3-5 of article 15 is not a review of the Prosecutor’s determination. Rather
the Prosecutor seeks the pre-trial chamber’s authorisation to proceed and that
authorisation should be based on the application by the pre-trial chamber of the
61

Transcript of hearing, 5 December 2019, ICC-02/17-T-002-ENG, p. 23, lines 10-14.
Transcript of hearing, 5 December 2019, ICC-02/17-T-002-ENG, p. 100, line 13 to p. 104, line 24.
63
Transcript of hearing, 6 December 2019, ICC-02/17-T-003-ENG, p. 37, line 23 to p. 38, line 2; p. 40,
line 13 to p. 41, line 15.
62
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separate factors specified in paragraph 4, to the Prosecutor’s application. Thus the
pre-trial chamber is required to reach its own determination under article 15(4) of the
Statute as to whether there is a reasonable basis to proceed with an investigation. It is
not called to review the Prosecutor’s analysis of the factors under article 53(1)(a) to
(c) of the Statute.
46.

Based on the foregoing, the Appeals Chamber finds that the Pre-Trial Chamber

erred in deciding that ‘an investigation into the situation in Afghanistan at this stage
would not serve the interests of justice’. It finds that the Pre-Trial Chamber’s decision
under article 15(4) of the Statute should have addressed only whether there is a
reasonable factual basis for the Prosecutor to proceed with an investigation, in the
sense of whether crimes have been committed, and whether the potential case(s)
arising from such investigation would appear to fall within the Court’s jurisdiction.

B.
47.

Second ground of appeal: Whether the Pre-Trial Chamber
abused its discretion in assessing the interests of justice

Under her second ground of appeal, the Prosecutor argues that, when

determining that the initiation of an investigation into the situation in Afghanistan was
not in the interests of justice, the Pre-Trial Chamber abused its discretion by failing to
seek additional information from the Prosecutor, misapprehending the factors it took
into account for its decision, taking into account factors it should not have taken into
account and failing to take sufficient account of other relevant factors.64
48.

Having determined in relation to the Prosecutor’s first ground of appeal that the

Pre-Trial Chamber erred in considering the ‘interests of justice’ when deciding on the
Prosecutor’s Request, the Appeals Chamber sees no need to address the Prosecutor’s
second ground of appeal. However, the interpretation given to the term ‘interests of
justice’ as it appears in article 53(1)(c) of the Statute by the Pre-Trial Chamber has
been the subject of extensive submissions before the Appeals Chamber and has
provoked much commentary from the academic community and civil society. The
concept of the ‘interests of justice’ is of significance under the Statute, particularly for
the Prosecutor who remains obliged to consider it in her assessment under articles
15(3) and 53(1) of the Statute. For this reason, the Appeals Chamber is of the view
64

Prosecutor’s Appeal Brief, paras 60-167.
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that it is appropriate to provide some observations on the Pre-Trial Chamber’s
approach to this concept.
49.

First, the Appeals Chamber underlines that article 53(1) of the Statute is

formulated in the negative – the Prosecutor must consider whether there are ‘reasons
to believe that an investigation would not serve the interests of justice’ and need not
affirmatively determine that an investigation would be in the interests of justice, as
suggested by the Pre-Trial Chamber.65 Second, the Appeals Chamber notes that the
Pre-Trial Chamber’s reasoning in support of its conclusion regarding the ‘interests of
justice’ was cursory, speculative and did not refer to information capable of
supporting it.66 Third, there is no indication that the Pre-Trial Chamber considered the
gravity of the crimes and the interests of victims as articulated by the victims
themselves in conducting this assessment. In these circumstances, the Appeals
Chamber is of the view that the Pre-Trial Chamber did not properly assess the
interests of justice.
50.

While the second ground of appeal will not be further considered, in the

following section of this judgment, the Appeals Chamber will address aspects of the
Prosecutor’s arguments under the second ground of appeal, to the extent that they are
relevant to the appropriate relief in this appeal and, in particular, the scope of the
authorised investigation.

V.

APPROPRIATE RELIEF

51.

Pursuant to rule 158(1) of the Rules, in an appeal under article 82(1)(d) of the

Statute the Appeals Chamber ‘may confirm, reverse or amend the decision appealed’.
The Appeals Chamber has found that the Pre-Trial Chamber erred by considering the
‘interests of justice’ in the Impugned Decision. As the Pre-Trial Chamber decided, on
the basis of this consideration, not to authorise the initiation of an investigation,67 the
error materially affected the Impugned Decision.
52.

It remains to be determined whether the Impugned Decision should be reversed

and the matter remanded to the Pre-Trial Chamber for a new decision on the
65

Impugned Decision, paras 35, 89.
Impugned Decision, paras 91-95.
67
Impugned Decision, p. 32.
66
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Prosecutor’s Request,68 or whether the Appeals Chamber should amend the Impugned
Decision by granting the Prosecutor’s Request. In case of the latter, the Appeals
Chamber would also need to consider the scope of the authorisation. The Appeals
Chamber will address these questions in turn.

A.
53.

Whether the Impugned Decision should be reversed and the
matter remanded to the Pre-Trial Chamber

As to whether the Appeals Chamber should reverse the Impugned Decision and

remand the matter to the Pre-Trial Chamber, the Appeals Chamber notes that, in the
Impugned Decision, the Pre-Trial Chamber found that ‘there is a reasonable basis to
believe that the incidents underlying the Request occurred’.69 Elsewhere, the Pre-Trial
Chamber found that ‘all the relevant requirements are met as regards […]
jurisdiction’.70
54.

Thus, based on the Request, the Pre-Trial Chamber entered all the requisite

findings under article 15(4) of the Statute – that there is a reasonable factual basis to
proceed with an investigation, in the sense of whether crimes have been committed,
and that potential case(s) arising from such investigation appear to fall within the
Court’s jurisdiction. These aspects of the Pre-Trial Chamber’s decision have not been
appealed. Given these findings, if the matter were remanded to the Pre-Trial
Chamber, it would have no other recourse but to authorise the investigation. In these
circumstances and in the interests of judicial economy, the Appeals Chamber
considers it appropriate to amend the Impugned Decision and authorise the
investigation based on the aforementioned findings of the Pre-Trial Chamber.

B.
55.

The scope of the authorisation

The Appeals Chamber recalls that the Prosecutor requested the Pre-Trial

Chamber:
[T]o authorise the commencement of an investigation into the Situation in the
Islamic Republic of Afghanistan in relation to alleged crimes committed on the
68

As to the Appeals Chamber’s power to remand a matter to the original Chamber see, Appeals
Chamber, Situation in the Democratic Republic of the Congo, Judgment on the Prosecutor's appeal
against the decision of Pre-Trial Chamber I entitled “Decision on the Prosecutor’s Application for
Warrants of Arrest, Article 58”, 13 July 2006, ICC-01/04-169, para. 91.
69
Impugned Decision, paras 48, 60.
70
Impugned Decision, para. 96.
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territory of Afghanistan in the period since 1 May 2003, as well as other alleged
crimes that have a nexus to the armed conflict in Afghanistan and are
sufficiently linked to the situation and were committed on the territory of other
States Parties in the period since 1 July 2002.71
56.

Although the Pre-Trial Chamber decided not to authorise the investigation, it

also made statements relating to the scope of any potential investigation, which, in the
view of the Appeals Chamber, are based on legal error and an incorrect understanding
of its role under article 15(4) of the Statute. They therefore require clarification. These
concern the following issues: (i) whether the authorisation is limited to the incidents
mentioned in the Request and those closely linked thereto; and (ii) whether certain
acts committed outside Afghanistan would amount to war crimes if the victims of
these acts were captured outside Afghanistan. As noted above, arguments relating to
these matters have been raised in the context of the Prosecutor’s second ground of
appeal72 and were addressed by LRV 1, LRV 2 and 3,73 the Cross-border victims,74
the OPCV,75 and various amici curiae. 76
1.
57.

Whether the scope of authorisation is limited to the incidents
mentioned in the Request and those closely linked thereto

The Appeals Chamber notes that, to support her request for authorisation of an

investigation into the situation in Afghanistan, the Prosecutor presented information
relating to numerous incidents, which, in her view, established a reasonable basis that
crimes under the jurisdiction of the Court have been committed.77 The Prosecutor
clarified, however, that she did not seek authorisation to investigate only in respect of
these alleged crimes, but that she ‘should be able to conduct an investigation into any
other alleged crimes that fall within the scope of the authorised situation’.78
58.

The Pre-Trial Chamber, in contrast, emphasised that, if it were to authorise an

investigation, the Prosecutor could only investigate incidents mentioned in the
71

Request, para. 376.
Prosecutor’s Appeal Brief, paras 73-110.
73
LRV 1 Appeal Brief, paras 144-167, 172-185; LRV 2 and 3 Appeal Brief, paras 100-121, 122-145.
74
Cross-border Victims’ Submissions, para 33; Transcript of hearing, 5 December 2019, ICC-02/17-T002-ENG, p. 75, lines 1-17;
75
Transcript of hearing, 5 December 2019, ICC-02/17-T-002-ENG, p. 15, line 15 to p. 19, line 8.
76
Former International Chief Prosecutors’ Submissions, para. 12; Human Rights Organisations’
Submissions, paras 24-35; Transcript of hearing, 6 December 2019, ICC-02/17-T-003-ENG, p. 15, line
18-24; Professor Gabor Rona’s Submissions, paras 1-15.
77
Request, section VII.
78
Request, para. 38.
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Request and authorised by the Chamber, ‘as well as those comprised within the
authorisation’s geographical, temporal, and contextual scope, or closely linked to it’.79
The Pre-Trial Chamber stated that the closeness of the link between the incidents in
respect of which the investigation is authorised and other incidents must be ‘assessed
taking into account the temporal, territorial and material parameters of the
authorisation as granted’ and that ‘[p]roximity in time and/or in location, identity of or
connection between alleged perpetrators, identity of pattern or suitability to be
considered as expression of the same policy or programme, are […] among the factors
allowing a Chamber to establish such connection’.80 The Pre-Trial Chamber went on
to find that it was:
[D]uty-bound to determine in concrete terms whether the investigation of the
specific incidents for which the authorisation is sought, and those which are
closely linked to the former, must be allowed. Accordingly, the scope of the
scrutiny could not encompass incidents and groups of offenders other than those
for which the authorisation was specifically requested. Quite logically, the same
applies for other alleged crimes that may have occurred after the date of the
Request.81
59.

The Appeals Chamber recalls that article 15(2) and (3) require the Prosecutor to

analyse the seriousness of information received on crimes within the jurisdiction of
the Court and to submit a request for authorisation of an investigation to the pre-trial
chamber if she concludes that there is a reasonable basis to proceed. At this early
stage, the Prosecutor’s investigative powers are limited and, barring exceptional
circumstances, she will not be in a position to identify exhaustively or with great
specificity each incident, crime or perpetrator that could be subject to investigation.
Also, evidently she will not be able to reference crimes which may occur after the
request for authorisation. Nevertheless, the examples of alleged crimes presented by
the Prosecutor in her request under article 15(3) of the Statute should be sufficient to
define in broad terms the contours of the situation that she wishes to investigate.
60.

If an investigation is authorised by the pre-trial chamber, the full range of

investigative powers under the Statute are available to the Prosecutor, but she is also
subject to certain duties that affect the scope of her investigation. She is mandated,
79

Impugned Decision, para. 40.
Impugned Decision, para. 41.
81
Impugned Decision, para. 69.
80
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under article 54(1)(a) of the Statute to ‘extend the investigation to cover all facts and
evidence relevant to an assessment of whether there is criminal responsibility under
this Statute, and, in doing so, investigate incriminating and exonerating circumstances
equally’. Under article 54(1)(b) of the Statute, she is required to ‘[t]ake appropriate
measures to ensure the effective investigation and prosecution of crimes within the
jurisdiction of the Court’. The Prosecutor’s duty, according to article 54(1) of the
Statute, is ‘to establish the truth’. Therefore, in order to obtain a full picture of the
relevant facts, their potential legal characterisation as specific crimes under the
jurisdiction of the Court, and the responsibility of the various actors that may be
involved, the Prosecutor must carry out an investigation into the situation as a whole.
61.

In these circumstances, the Appeals Chamber considers that restricting the

authorised investigation to the factual information obtained during the preliminary
examination would erroneously inhibit the Prosecutor’s truth-seeking function. Such a
restriction is also unnecessary to fulfil the purpose of article 15(4) of the Statute in
ensuring that the Prosecutor does not embark on a frivolous or politically motivated
investigation in that she remains restricted in her investigation to the contours of the
situation authorised by the pre-trial chamber. Therefore, the Appeals Chamber
considers that authorisation for an investigation should not be restricted to the
incidents specifically mentioned in the Prosecutor’s Request and incidents that are
‘closely linked’ to those incidents in the manner described by the Pre-Trial Chamber.
62.

In relation to the Afghanistan situation, the Appeals Chamber notes that the

Prosecutor presented information regarding the alleged large scale commission of
multiple crimes against humanity and war crimes by various armed groups and actors
involved in the conflict, which began prior to the entry into force of the Rome Statute
on 17 July 2002 and continues to the present day. This information was accepted by
the Pre-Trial Chamber as providing a reasonable basis to believe that the alleged
events occurred and that they may constitute crimes within the jurisdiction of the
Court.82 Given the scope of the information presented by the Prosecutor and accepted
by the Pre-Trial Chamber, the Appeals Chamber considers that the requirements of

82
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article 15(4) of the Statute would be met by granting the authorisation in the terms
requested by the Prosecutor, which sufficiently defines the parameters of the situation.
63.

The Appeals Chamber considers that the alternative proposed by the Pre-Trial

Chamber – that investigation of incidents not closely related to those authorised
would be possible if they were the subject of a new request for authorisation under
article 15 – is unworkable in practice in the context of an investigation into large-scale
crimes of the type proposed by the Prosecutor.83 First, the Appeals Chamber is of the
view that it would be impossible for the Prosecutor to determine in the course of
investigating, which incidents could safely be regarded as ‘closely linked’ to those
authorised and which would require the submission of a new request for authorisation.
As a result, the Prosecutor would be required to submit repeated and sometimes
unnecessary requests for authorisation of investigation as new facts are uncovered.
Second, the Appeals Chamber considers that such continuous monitoring of the scope
of the Prosecutor’s investigation by the pre-trial chamber is contrary to the statutory
scheme regulating the respective functions and powers of these two organs with
respect to investigations. In this regard, the Appeals Chamber notes that article 42(1)
recognises the independence of the Prosecutor and her responsibility for the conduct
of investigations, while articles 56 and 57 of the Statute identify specific functions
that may be exercised by the pre-trial chamber during the investigation. Third, the
implications of the limited scope of authorisation for the questioning of witnesses and
collection of evidence are unclear. In particular, the question arises as to whether the
Prosecutor would be expected to refrain from collecting information and evidence on
other incidents that are not closely linked to those authorised pending the grant of a
new authorisation. If so, the delay in pursuing investigative leads and the
inefficiencies in collecting evidence would undoubtedly compromise the Prosecutor’s
investigation. The Appeals Chamber considers that such cumbersome and unwieldy
procedures are not required by the Statute and are likely to have a significant
detrimental effect on the conduct of investigations.

83

Impugned Decision, para. 42.
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64.

In view of foregoing, the Appeals Chamber finds that the Pre-Trial Chamber

erred in finding that the scope of any authorisation granted would be limited to the
incidents mentioned in the Request and those closely linked thereto.
2.

65.

Whether certain acts committed outside Afghanistan would amount
to war crimes if the victims of these acts were captured outside
Afghanistan

In the Request, the Prosecutor provided information relating to alleged war

crimes amounting to serious violations of article 3 common to the four Geneva
Conventions (‘Common Article 3’) of torture and cruel treatment, outrages upon
personal dignity, and rape and other forms of sexual violence,84 committed as part of a
policy,85 by members of the CIA in a number of detention facilities in Afghanistan,86
as well as in detention facilities located on the territory of other States Parties.87 The
Prosecutor presented information relating to individuals who were allegedly
mistreated by the CIA as part of this program.88 Some of these individuals were
allegedly captured outside Afghanistan;89 at least one individual was captured on the
territory of Afghanistan, while the location of capture of the remaining individual was
unclear.90 In all instances, the mistreatment was alleged to have taken place on the
territory of States Parties.91
66.

The Prosecutor described the CIA detention program as ‘global in nature’ and

indicated that it ‘included persons with no direct connection to the conflict in
Afghanistan, such as persons detained in connection with other armed conflicts or
otherwise suspected of planning attacks against the United States’.92 However, for the
purpose of the Request, the Prosecutor referred only to crimes allegedly committed on
the territory of States Parties against individuals that she considered to have a nexus to
the armed conflict in Afghanistan.93 The Prosecutor specified that she had included
alleged crimes committed against individuals who were suspected by the CIA to be
84

Request, paras 191-199 et seq., 201, 204 -208, 210-217.
Request, paras 218-221, 229-245.
86
Request, para. 201.
87
Request, paras 202-203.
88
Request, para. 249; Confidential Ex Parte Annex 2C to the Request, nos. 55-78.
89
Request, para. 249; Confidential Ex Parte Annex 2C to the Request, nos. 55-75, 77-78.
90
Confidential Ex Parte Annex 2C to the Request, nos. 70, 76.
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Request, para. 249.
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Request, para. 248.
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Request, para. 248.
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members of the Taliban and/or Al Qaeda, or of cooperating with those groups, or
having ‘links with or information about Al-Qaeda “core” or “central” group, allegedly
responsible for the 11 September 2001 attacks’.94 She submitted that the ‘detainees
were interrogated for their (actual or perceived) knowledge of Taliban and Al Qaeda
operations and planned attacks, locations of Taliban and Al Qaeda leaders or training
camps, and other intelligence information about each organisation’.95 Conversely, she
indicated that she had excluded the reported mistreatment of persons who were
‘allegedly linked to other “franchise” Al Qaeda groups or other terrorist
organisations’.
67.

The Prosecutor explained her view of the nexus of the alleged crimes to the

conflict in Afghanistan in the following terms:
The US-led [Operation Enduring Freedom] was triggered by the attacks on the
US of 11 September 2001, and its goal was to fight Al Qaeda and the Taliban
Government which harboured Al Qaeda and its leadership. After the fall of
Taliban Government, Al Qaeda “core” fled to the Federally Administered Tribal
Areas in Pakistan, where it continued its operations, including with respect to
the ongoing armed conflict in Afghanistan. Thus, the capture of persons
suspected of belonging to or being associated with the Al Qaeda leadership or
with the Taliban in the neighbouring region of Pakistan or on the territory of
other third States, undertaken in the context of or associated with the ongoing
armed conflict in Afghanistan, and the later alleged mistreatment of such
persons on the territory of a State Party, combine to provide the requisite nexus
and jurisdictional base for the exercise of ICC jurisdiction. […] It has also
excluded persons detained and allegedly mistreated on the territory of a State
Party, but with no clear nexus to the armed conflict in Afghanistan, such as the
detention of persons allegedly linked to other “franchise” Al Qaeda groups or
other terrorist organisations.96
68.

The Appeals Chamber notes that the nexus requirement for war crimes is

recognised in the Elements of Crimes. The penultimate element of each of the war
crimes under the Court’s jurisdiction requires that:
The conduct took place in the context of and was associated with an
international armed conflict [or with an armed conflict not of an international
character].
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69.

It has been observed that the function of the nexus requirement is to

differentiate ‘war crimes, e.g. the killing or rape of a prisoner of war, from “ordinary”
or “common” crimes under domestic law, such as the common crime of murder and
rape’.97 The Appeals Chamber of the International Criminal Tribunal for the former
Yugoslavia (the ‘ICTY’) has found in the Kunarac case:
What ultimately distinguishes a war crime from a purely domestic offence is
that a war crime is shaped by or dependent upon the environment – the armed
conflict – in which it is committed. It need not have been planned or supported
by some form of policy. The armed conflict need not have been causal to the
commission of the crime, but the existence of an armed conflict must, at a
minimum, have played a substantial part in the perpetrator’s ability to commit
it, his decision to commit it, the manner in which it was committed or the
purpose for which it was committed. Hence, if it can be established […] that the
perpetrator acted in furtherance of or under the guise of the armed conflict, it
would be sufficient to conclude that his acts were closely related to the armed
conflict. […]
In determining whether or not the act in question is sufficiently related to the
armed conflict, the Trial Chamber may take into account, inter alia, the
following factors: the fact that the perpetrator is a combatant; the fact that the
victim is a non-combatant; the fact that the victim is a member of the opposing
party; the fact that the act may be said to serve the ultimate goal of a military
campaign; and the fact that the crime is committed as part of or in the context of
the perpetrator’s official duties.98
70.

The Appeals Chamber endorsed this approach in the Ntaganda case, while also

noting that ‘any undue expansion of the reach of the law of war crimes can be
effectively prevented by a rigorous application of the nexus requirement’.99
71.

In the Impugned Decision, the Pre-Trial Chamber found that the alleged

incidents which the Prosecutor attributed to the CIA fell outside the Court’s
jurisdiction ‘since these are said to have occurred against persons captured elsewhere
than Afghanistan’.100 The Pre-Trial Chamber considered that the acts in question
lacked the nexus with an internal armed conflict required to trigger the application of

97

M. Cottier and J. Grignon, ‘Article 8’ in Triffterer, pp. 314-316 (paras 37-42).
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international humanitarian law.101 The Pre-Trial Chamber noted that the ‘two
requirements “in the context of” and “associated with” are clearly not in the
alternative but cumulative’.102 The Pre-Trial Chamber supported its view by reference
to the chapeau of Common Article 3, stating that ‘[b]oth the wording and the spirit of
common article 3 to the Geneva Conventions are univocal in confining its territorial
scope within the borders of the State where the hostilities are actually occurring’.103
72.

For the reasons that follow, the Appeals Chamber considers that the Pre-Trial

Chamber’s approach was incorrect. Common Article 3 reads, in full, as follows:
In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall
be bound to apply, as a minimum, the following provisions:
(1) Persons taking no active part in the hostilities, including members of armed
forces who have laid down their arms and those placed hors de combat by
sickness, wounds, detention, or any other cause, shall in all circumstances be
treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other similar criteria.
To this end, the following acts are and shall remain prohibited at any time and
in any place whatsoever with respect to the above-mentioned persons:
(a) violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture;
(b) taking of hostages;
(c) outrages upon personal dignity, in particular humiliating and degrading
treatment;

101
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(d) the passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted court, affording all
the judicial guarantees which are recognized as indispensable by civilized
peoples.
(2) The wounded and sick shall be collected and cared for.
An impartial humanitarian body, such as the International Committee of the Red
Cross, may offer its services to the Parties to the conflict.
The Parties to the conflict should further endeavour to bring into force, by
means of special agreements, all or part of the other provisions of the present
Convention.
The application of the preceding provisions shall not affect the legal status of
the Parties to the conflict.
73.

While it is true that the chapeau of Common Article 3 refers to an ‘armed

conflict not of an international character occurring in the territory of one of the High
Contracting Parties’, this phrase does not have the function ascribed to it by the PreTrial Chamber, namely to limit the applicability of the provision to the State on the
territory of which the armed conflict occurs. Rather, in the view of the Appeals
Chamber, it simply describes the circumstances under which Common Article 3
applies: there must be an armed conflict not of an international character in one of the
States Parties to the Geneva Convention. As highlighted by the amicus curiae
submission of Professor Rona, this view finds support in the position of the
International Committee of the Red Cross (the ‘ICRC’), which suggests that this
phrase does not have the effect of restricting the application of Common Article 3 to
the territory of the State in which the armed conflict occurs, but rather was aimed at
ensuring that the provision would bind only those States that had ratified the Geneva
Conventions.104 The ICRC indicates that this phrase ‘has lost its importance in
practice’ as any armed conflict not of an international character ‘cannot but take place
on the territory of one of the Parties to the Convention’ given the universal ratification
of the Geneva Conventions.105 Indeed, all States relevant to the allegations in question
– Afghanistan, Poland, Romania and Lithuania, as well as the United States – are
parties to the four Geneva Conventions.
104

Professor Gabor Rona’s Submissions, para. 8; ICRC, Commentary of 2016, Article 3: Conflicts not
of an International Character (hereinafter: ‘Commentary of 2016, Article 3’), paras 466-470.
105
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74.

The remaining text of Common Article 3 does not expressly limit the

applicability of Common Article 3 to the territory of the State where the conflict
occurs either. To the contrary, the minimum provisions set out in sub-paragraph (1)
stipulate that those falling under its protection ‘shall in all circumstances be treated
humanely’ and that certain acts against these persons ‘shall remain prohibited at any
time and in any place whatsoever’ (emphases added). Therefore, contrary to the PreTrial Chamber’s finding, the text of Common Article 3 read in its totality does not
suggest that the requisite nexus with the armed conflict in Afghanistan cannot exist if
the criminal conduct occurred outside Afghanistan and the victim was not captured in
Afghanistan. Importantly, such a conclusion would also be contrary to the purpose of
Common Article 3, which is to provide minimum guarantees in relation to armed
conflicts.106
75.

The Appeals Chamber notes in this context that the ICRC has recognised that

‘an existing non-international armed conflict may spill over from the territory of the
State in which it began into the territory of a neighbouring State not party to the
conflict’.107 The ICRC has also noted that:
The existence of such situations also seems to be acknowledged in the 1994
ICTR Statute, which describes the jurisdiction of the Tribunal as extending to
the prosecution of ‘Persons Responsible for Genocide and Other Serious
Violations of International Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens responsible for genocide and other such
violations committed in the territory of neighbouring States’ (emphasis
added).108
76.

Thus, in the view of the Appeals Chamber, it is incorrect to assume that, merely

because the alleged capture of the victim did not take place in Afghanistan and the
alleged criminal act also occurred outside Afghanistan, the conduct cannot possibly
have taken place in the context of, and have been associated with, the armed conflict
in that State. Rather, a careful analysis of the circumstances of each case will need to
be carried out to establish whether there is a sufficient nexus. The place of capture of
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the alleged victim may be a relevant factor for this analysis, but it does not settle the
matter.
77.

In sum, the Appeals Chamber considers that the Pre-Trial Chamber’s finding

regarding the nexus requirement was incorrect. There is no reason to limit the
Prosecutor’s investigation in the manner envisaged by the Pre-Trial Chamber.
78.

This is not to say that the Appeals Chamber has determined that any or all of the

incidents listed in Annex 2C to the Request would necessarily have the requisite
nexus to qualify as war crimes. When the relevant circumstances have been
established in the course of an investigation into the situation as whole, the Prosecutor
will be in a position to evaluate the applicable law, the significance of the fact that
capture is alleged to have taken place outside Afghanistan and whether one or more
individual cases fall within the Court’s jurisdiction. In the event that the Prosecutor
proceeds with a prosecution on a questionable jurisdictional basis, article 19(2) of the
Statute provides that a challenge may be raised by an accused or person for whom a
warrant of arrest or summons to appear has been issued, or a State with jurisdiction or
from which acceptance of jurisdiction is required. The Court also has an obligation to
satisfy itself that it has jurisdiction in any case brought before it pursuant to article
19(1) of the Statute. In this context, the Appeals Chamber finds that it is premature
and unnecessary to resolve specific and detailed jurisdictional issues on an incidentby-incident basis for the purposes of authorising the investigation into the situation in
Afghanistan.

C.
79.

Conclusion on appropriate relief

In sum, the Appeals Chamber considers it appropriate to amend the Impugned

Decision to the effect that the Prosecutor is authorised to commence an investigation
‘in relation to alleged crimes committed on the territory of Afghanistan in the period
since 1 May 2003, as well as other alleged crimes that have a nexus to the armed
conflict in Afghanistan and are sufficiently linked to the situation and were committed
on the territory of other States Parties in the period since 1 July 2002’.
Judge Ibáñez Carranza appends a separate opinion to this judgment in relation to the
interpretation of article 15 and its relationship with article 53 of the Statute as
discussed in paragraphs 29-33 of this judgment.
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Done in both English and French, the English version being authoritative.

_____________________________
Judge Piotr Hofmański
Presiding
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Separate opinion of Judge Luz del Carmen Ibáñez Carranza to the Judgment
on the appeal against the decision of Pre-Trial Chamber II on the authorisation
of an investigation into the situation in the Islamic Republic of Afghanistan
1.

I agree with the outcome of the Judgment to unanimously amend the ‘Decision

Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation
into the Situation in the Islamic Republic of Afghanistan’ (the ‘Impugned Decision’),1
in order to authorise the Prosecutor’s request to initiate an investigation into the
situation of Afghanistan under the terms and scope she requested. I agree with the
findings (i) that Pre-Trial Chamber II (the ‘Pre-Trial Chamber’) erred in deciding that
an investigation would not serve the interests of justice, and (ii) that the Impugned
Decision should have addressed only the requirements of article 15(4) of the Statute.2
I also agree with the findings that the scope of the investigation is broad and includes
crimes outside Afghanistan, as per the Appeals Chamber’s interpretation of common
article 3 of the 1949 Geneva Conventions.3
2.

However, while I agree that the pre-trial chamber, when seised with a request

for authorisation to initiate an investigation, is called to address the requirements of
article 15(4), I disagree with statements made in passing, in paragraphs 29 to 33 of the
judgment, that the Prosecutor has absolute discretion to decide whether or not to open
proprio motu investigations and that paragraphs (1) and (3)(b) of article 53 apply only
to referrals. I am of the view that, to entertain the present appeal, it is unnecessary to
make those statements. They rather refer to issues outside the scope of this appeal and
should consequently be read without prejudice to scenarios that could potentially arise
in the future, whenever the Prosecutor, hypothetically speaking, were to close any of
her proprio motu preliminary examinations and the pre-trial chamber were to
eventually act on its own initiative under article 53(3)(b) of the Statute.

1

Pre-Trial Chamber II, Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an
Investigation into the Situation in the Islamic Republic of Afghanistan, ICC-02/17-33.
2
Appeals Chamber, Judgment on the appeal against the decision on the authorisation of an
investigation into the situation in the Islamic Republic of Afghanistan, 5 March 2020, ICC-02/17-138
(hereinafter: ‘Appeal Judgment’), para. 46.
3
Appeal Judgment, paras 51-79.
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3.

Consequently, to reach the unanimous outcome that the Pre-Trial Chamber

erred in addressing, in the Impugned Decision, criteria other than those of article
15(4), it was unnecessary to make the assertions listed below, and for equally
informative purposes, I contrast them with alternative views, all of which shall be
properly entertained by the Appeals Chamber when the time comes to address article
53(3)(b):
i)

Paragraph 29 and footnote 50 state that articles 53(1) and 53(3)(b) only apply to
referrals,4 while I find that nothing in the express wording of those articles
indicates such a restriction;

ii)

Paragraph 30 and footnote 53 state the Prosecutor has under article 15
discretional powers that are not under review of the pre-trial chamber,5 while I
note that articles 53(1) and 53(3)(b) provide checks and balances to any of the
Prosecutor’s decisions not to initiate an investigation;

iii)

Paragraph 31 states that the drafters rejected the proposal to allow for
notification and judicial review of decisions of the Prosecutor not to request
authorisation of an investigation under article 15(6) of the Statute, 6 while I
observe: (a) that the judgment refers to the drafting history of the Rules of
Procedure and Evidence and not to the drafting history of the Statute, and (b)
that article 15 must in any event be read in light of the Statute’s object and
purpose to put an end to impunity for atrocious crimes;

iv)

Paragraph 32 says that the pre-trial chamber has a role only if the Prosecutor
determines that there is a basis to initiate an investigation,7 while I observe that
the wording of the last sentence of article 53(1) and article 53(3)(b) is
unqualified with respect to scenarios where the Prosecutor decides not to initiate
an investigation; and

4

Appeal Judgment, para. 29 and n. 50.
Appeal Judgment, para. 30 and n. 53.
6
Appeal Judgment, para. 31.
7
Appeal Judgment, para. 32.
5
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v)

Paragraph 33 says that articles 15 and 53(1) of the Statute are separate
provisions on the initiation of an investigation in ‘two distinct contexts’,8 while
the Statute, including those two provisions, must be systemically read in context
with each other.9 I note that Part 5 of the Statute is simply regulating with some
more detail issues regarding ‘Investigations and Prosecutions’ covered in its
Part 2 about the Court’s ‘Jurisdiction, Admissibility and Applicable Law’.10

4.

Unless those assertions are obiter dicta, my colleagues went ultra petita and

acted ultra vires by indicating what happens when the Prosecutor decides not to
initiate a proprio motu investigation with regards to matters she has been examining.
They would be ultra petita because, the question not having being addressed in the
Impugned Decision, hardly any appellant or the Appeals Chamber could raise it. They
would be ultra vires because, even when the Appeals Chamber may dictate the law
under the principle iura novit curia, it is limited to the Impugned Decision, what the
chamber a quo said and should have said. For one obvious reason, there was no need
nor possibility to address in the Afghanistan situation the question of what happens
when the Prosecutor does not request authorisation to initiate an investigation
following a preliminary examination: She has requested such an authorisation.
5.

My colleagues unnecessarily disjointed article 53(1) from article 15, resulting in

an ultra vires and ultra petita (or otherwise obiter) erosion of the powers of the pretrial chambers under article 53(3)(b) of the Statute in preliminary examination where
the Prosecutor decides not to request authorisation to initiate an investigation. It
unnecessarily limited the scope of articles 53(1) and 53(3)(b) of the Statute. Not being
the circumstances of the appeal before us, where the Prosecutor, quite to the opposite,

8

Appeal Judgment, para. 33.
See Vienna Convention on the Law of Treaties, 1155 UNTS 18232, 23 May 1969 (hereinafter:
‘VCLT’), art. 31(1). See also O. Dörr, ‘Article 31. General rule of interpretation’, in O. Dörr, et al
(ed.), Vienna Convention on the Law of Treaties: A Commentary (Springer, 2012), p. 521 at para. 45.
(‘The entire text of the treaty is to be taken into account as ‘context’, including title, preamble and
annexes […] and any protocol to it, and the systematic position of the phrase in question within that
ensemble. Interpretative value can be found in the position of a particular word in a group of words or
in a sentence, of a particular phrase or sentence within a paragraph, of a paragraph within an article or
within a whole set of provisions, of an article within or in relation to the whole structure of scheme of
the treaty’.).
10
See, Part 2 of the Statute, entitled ‘Jurisdiction, Admissibility and Applicable Law’, and Part 5 of
the Statute, entitled ‘Investigations and Prosecutions’.
9
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requested authorisation to initiate an investigation into crimes she has been
examining, the abovementioned assertions in paragraphs 29 to 33 of the judgment
ought to be read as obiter dicta. In that regard, I recall that article 21(2) of the Statute
grants chambers discretion whether or not to follow previous decisions, and I also
recall that obiter dicta, not being part of the ratio decidendi, do not make for stare
decisis nor does it create jurisprudence for this Court.
6.

It is not simply a matter of disagreement between the majority’s and my views

regarding article 53(1) of the Statute. My colleagues could appear to be advancing and
prematurely forming an opinion for future decisions of the pre-trial chamber under
article 53(3)(b), and potential appeals thereof, that may arise from ongoing
preliminary examinations that the Prosecutor has been examining for years but may
all of a sudden decide to close and not investigate proprio motu. The only way to read
the abovementioned assertions in a way that does not compromise the Appeals
Chamber in future appeals is to consider them as obiter dicta. As such, those
statements have no binding effect on the jurisprudence of the Appeals Chamber, just
as my opinion below, regarding the relationship between articles 15 and 53(1).
7.

In concreto, for the reasons that follow, I find that the views of the majority

ought to be read with caution:
i)

From the plain reading of article 53(1), there is nothing in its last sentence that
restricts the application of article 53(1) to only referrals, 11 as opposed to the
last sentence of article 53(2). 12 Such a plain reading indicates that article 53(1)
in its last sentence does not allude to States or the Security Council. This is
precisely because article 53(1) is regulating proprio motu investigations. In
contrast, article 53(2) does refer to States and the Security Council in its last
paragraph and, importantly, regulates prosecutions of cases rather than
investigations. This is because the Prosecutor does not need to seek

11

Last sentence of paragraph 1 of article 53 reads: ‘If the Prosecutor determines that there is no
reasonable basis to proceed and his or her determination is based solely on subparagraph (c) above, he
or she shall inform the Pre-Trial Chamber’.
12
Last sentence of paragraph 2 of article 53 reads: ‘the Prosecutor shall inform the Pre-Trial Chamber
and the State making a referral under article 14 or the Security Council in a case under article 13,
paragraph (b), of his or her conclusion and the reasons for the conclusion’.
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authorisation to investigate when referrals are made; she can simply proceed
with prosecutions.
ii)

Part 5 of the Statute is simply regulating with some more detail issues
regarding the investigations and prosecutions at this Court, which may have
been addressed, for other purposes, in Part 2 about the Court’s jurisdiction,
admissibility and applicable law.

iii)

I note that when referring to ‘the drafters’, footnote 54 refers to the drafting
history of the Rules of Procedure and Evidence and not article 15. The drafting
history of article 15 of the Statute shows that its drafters intended that the pretrial chamber ‘represents the inherent constitutional check on the
Prosecutor’.13 In any event, I note that, under the Vienna Convention on the
Law of Treaties (the ‘VCLT’), the travaux préparatoires of a treaty are
supplementary means of interpretation,14 while its object and purpose are a
primary source of interpretation.15 Par excellence, the primary way to interpret
the Statute is to read it in good faith, according to the ordinary meaning of its
terms, in their context, and in light of its object and purpose: The States
Parties, inter alia, ‘[a]ffirm[ed] that the most serious crimes of concern to the
international community as a whole must not go unpunished and that their
effective prosecution must be ensured’, and they were ‘[d]etermined to put an
end to impunity for the perpetrators of these crimes and thus to contribute to
the prevention of such crimes’.16

iv)

Additionally, article 21(3) of the Statute commands that our interpretation
‘must be consistent with internationally recognized human rights’, thereby

13

See M. Bergsmo, J. Pejić, ‘Article 15: Prosecutor’, in O. Triffterer (ed.), Commentary on the Rome
Statute of the International Criminal Court: Observers’ Notes, Article by Article (Beck et al., 2nd ed.,
2008), pp. 726-729, mns1-6.
14
Article 32 reads: ‘Supplementary means of interpretation. Recourse may be had to supplementary
means of interpretation, including the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31: (a) leaves the meaning ambiguous or
obscure; or (b) leads to a result which is manifestly absurd or unreasonable’. VCLT, art. 32.
15
Article 31(1) reads: ‘General rule of interpretation. 1. A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose’. VCLT, art. 31(1).
16
Preamble of the Statute.
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making our statutory interpretation dependant on the evolving recognition of
human rights. The principle of evolving interpretation is based on the
understanding that ‘treaties are living instruments, whose interpretation must go
hand in hand with evolving times and current living conditions’.17 This is
consistent with the rules of interpretation established in the VCLT.18 The Statute
is a living instrument that must be read in keeping with the conditions of our
times.19
v)

If article 53(1) and accordingly article 53(3)(b) are interpreted (wrongly, in
my view) to say that they only apply to referrals, the Statute’s object and
purpose to put an end to impunity for such atrocious crimes would depend on
the political will of States Parties and the Security Council and the supposedly
unfettered will of the Prosecutor to request or not to request authorisations to
initiate proprio motu investigations, without any judicial review when she
does not. There would thus be a gap regarding atrocious crimes in regions
within the jurisdiction of the Court where neither States Parties nor the
Security Council make a referral and the Prosecutor decides not to initiate
investigations proprio motu. If such a prosecutorial decision has no judicial
review, impunity would be perpetuated in clear contradiction with the object
and purpose of the Statute. Justice would be highly dependent on international
politics. The only way to avoid this would be by allowing judges, who are
politically independent, to make their judicial review under article 53(3)(b) of

17

IACtHR, Atala Riffo and daughters v. Chile, Judgment (Merits, Reparations, and Costs), 24
February 2012, Series C No. 239 (hereinafter: ‘Atala Riffo and daughters v. Chile’), para. 83;
Mapiripán Massacre v. Colombia, Judgment (Merits, Reparations, and Costs), 15 September 2005,
Series C No. 134, para. 106; Yakye Axa Indigenous Community v. Paraguay, Judgment (Merits,
Reparations, and Costs), 17 June 2005, Series C No. 125, para. 125; ECtHR, Grand Chamber, Demir
and Baykara v. Turkey, Judgment, 12 November 2008, Application No. 34503/97, para. 68.
18
Indeed, article 31(3) of the VCLT provides: ‘3. There shall be taken into account, together with the
context: (a) any subsequent agreement between the parties regarding the interpretation of the treaty or
the application of its provisions; (b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation; (c) any relevant rules of
international law applicable in the relations between the parties.’ See also Atala Riffo and daughters v.
Chile, para. 83.
19
For instance, the ECHR ‘is a living instrument […] which must be interpreted in the light of presentday conditions’. See ECtHR, Chamber, Tyrer v. The United Kingdom, Judgment, 25 April 1978,
Application No. 5856/72, para. 31. Its ‘provisions cannot be interpreted solely in accordance with the
intentions of their authors as expressed more than forty years ago’, ECtHR, Chamber, Loizidou v.
Turkey, Judgment, 23 March 1995, Application No. 15318/89, para. 71.
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any prosecutorial decision not to investigate a situation within the jurisdiction
of the Court where there is no referral.
vi)

Moreover, the word ‘may’ in article 15(1) is not indicative of an unfettered
discretional power of the Prosecutor to request authorisations to initiate
investigations proprio motu. While the first paragraph of article 15 includes
the word ‘may’, 20 the third paragraph includes the word ‘shall’, thereby
restricting the so-called absolute prosecutorial discretion:
If the Prosecutor concludes that there is a reasonable basis to proceed with
an investigation, he or she shall submit to the Pre-Trial Chamber a request
for authorization of an investigation, together with any supporting
material collected (emphasis added).

vii) Furthermore, in Comoros OA2, the Appeals Chamber limited the discretion of
the Prosecutor. In paragraph 78, the Appeals Chamber said:
The Appeals Chamber considers that where questions of law arise, the
only authoritative interpretation of the relevant law is that espoused by the
Chambers of this Court and not the Prosecutor. It is therefore not open to
the Prosecutor, despite the margin of appreciation that she enjoys in
deciding whether to initiate an investigation or not, to disagree with, or
fail to adopt, a legal interpretation of the pre-trial chamber that is
contained in a request for reconsideration. This applies both to the pretrial chamber’s interpretation of the substantive law as well as of the
procedural law, for instance, in respect of the legal standards to be applied
to the evaluation of evidence etc.21
viii) Principles of transparency and accountability of the international rule of law
require that any decision, be it from the Prosecutor or first instance Chambers,
must be subject to judicial review. While elected officials of this Court are
independent, the proper administration of justice requires a system of checks
and balances.

20

Paragraph 1 of article 15 reads: ‘The Prosecutor may initiate investigations proprio motu on the basis
of information on crimes within the jurisdiction of the Court.’
21
Situation on registered vessels of the Union of the Comoros, the Hellenic Republic and the Kingdom
of Cambodia, Judgment on the appeal of the Prosecutor against Pre-Trial Chamber I’s ‘Decision on the
“Application for Judicial Review by the Government of the Union of the Comoros”’, 2 September
2019, ICC-01/13-98, para. 78.
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ix)

I am unable to agree with imposing prohibitions and limitations not expressly
made in the Statute on the power of judges when reviewing decisions where the
Prosecutor decides not to investigate situations. In my separate and partly
dissenting opinion in Comoros OA2, I further noted that prosecutorial
decisions not to investigate are always subject to judicial review.22 Judicial
review is always possible whether through requests for reconsideration (art.
53(3)(a)) or at the initiative of the pre-trial chamber in concrete circumstances
(art. 53(3)(b)).

x)

Any prohibition or limitation to a right must be expressly written in the law.
The interpreter cannot create prohibitions where they are not written. That is
the raison d’être of the principle of legality. As further noted in my Comoros
OA2 partly dissenting opinion, there is a general principle under international
law indicating that what is not prohibited expressly is permitted, referred to as
the principle of presumptive freedom of action.23

xi)

I also noted in Comoros OA2 that ‘the right to have an administrative decision
reviewed is one of the expressions of the internationally recognised human right
to access to justice’.24 In this regard, European law provides for victims’ the

22

See Situation on registered vessels of the Union of the Comoros, the Hellenic Republic and the
Kingdom of Cambodia, Separate and Partly Dissenting Opinion of Judge Luz del Carmen Ibáñez
Carranza, 1 November 2019, ICC-01/13-98-AnxI, para. 2 (‘mindful of the Rome Statute’s object and
purpose to put an end to impunity for atrocious crimes, I am unable to agree with imposing prohibitions
and limitations on the power of judges when reviewing decisions where the Prosecutor decides not to
investigate situations’).
23
See Situation on registered vessels of the Union of the Comoros, the Hellenic Republic and the
Kingdom of Cambodia, Separate and Partly Dissenting Opinion of Judge Luz del Carmen Ibáñez
Carranza, 1 November 2019, ICC-01/13-98-AnxI, paras 42-43, referring, mutatis mutandis, to
Permanent Court of International Justice, The Case of the S.S. Lotus (France v. Turkey), Judgment No.
9, 7 September 1927, pp. 19-20; H. Lauterpacht, The Development of International Law by the
International Court (2nd ed., 1958), pp. 359-361.
24
See Situation on registered vessels of the Union of the Comoros, the Hellenic Republic and the
Kingdom of Cambodia, Separate and Partly Dissenting Opinion of Judge Luz del Carmen Ibáñez
Carranza, 1 November 2019, ICC-01/13-98-AnxI, paras 36-39, referring to United Nations, General
Assembly, Universal Declaration of Human Rights, 10 December 1948, U.N. Doc A/810, article 8;
United Nations, General Assembly, International Covenant on Civil and Political Rights, 16 December
1966, 999 United Nations Treaty Series 14668, articles 2(3)(a)-(c); Organization of American States,
American Convention on Human Rights, 22 November 1969, 1144 United Nations Treaty Series
17955, article 25. The European Court of Human Rights has found that the right to a fair trial is
violated due to ‘the insufficiency of the judicial review’ and ‘the lack of a hearing’ See European Court
of Human Rights, Grand Chamber, Ramos Nunes de Carvalho e SÁ v. Portugal, ‘Judgment’, 6
November 2018, Application Nos. 55391/13, 57728/13 and 74041/13, para. 214. See also ECtHR,
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‘right to a review of a decision not to prosecute’.25 No administrative decision is
spared from judicial review.
8.

Consequently, it was unnecessary, in the strict terms of this appeal, to make the

assertions, in paragraphs 29 to 33 of the judgment, that the Prosecutor supposedly has
absolute prosecutorial powers in closing preliminary examinations and deciding not to
request authorisation to investigate proprio motu atrocious crimes falling within the
Court’s jurisdiction. The scope of article 53(1) of the Statute is broader than the
limited scope that my colleagues unnecessarily delimited in passing in such
paragraphs. The last sentence of article 53(1) includes decisions of the Prosecutor not
to initiate investigations proprio motu under article 15, thereby entitling the pre-trial
chamber to review on its own initiative such decisions, as per article 53(3)(b).
9.

In any event, while there is a disagreement between the majority and me

regarding the applications of article 53(1) when the Prosecutor decides not to request
authorisation to initiate any proprio motu investigation into preliminary examinations,
I insist that this is irrelevant because the matter is not before us. The appeal before us
is the absolute opposite. The Prosecutor moved to request authorisation to initiate a
proprio motu investigation into the Afghanistan situation that was under examination.
10.

Importantly, the judges of the Appeals Chamber have unanimously decided to

amend the Pre-Trial Chamber’s decision which wrongly denied the Prosecutor’s
request to initiate an investigation into the Afghanistan situation. Instead, the Appeals

Ramos Nunes de Carvalho e SÁ v. Portugal, Joint Concurring Opinion of Judges Raimondi,
Nussberger, Jäderblom, Møse, Poláčková and Koskelo, Applications nos. 55391/13, 57728/13 and
74041/13, para. 13. Similarly, the Inter-American Commission on Human Rights has found that the
right to judicial review of administrative decisions is one element of the right to a fair trial in
administrative proceedings. See IACtHR, Access to justice as a guarantee of economic, social, and
cultural rights, 7 September 2007, OEA/Ser.L/V/II.129, para. 178. See also Inter-American
Commission on Human Rights, Access to Justice as a Guarantee of Economic, Social, and Cultural
Rights, 7 September 2007, OAE/Ser.L/V/II.129, para. 194, referring to Inter-American Commission on
Human Rights, Report on Terrorism and Human Rights, 22 October 2002, OEA/Ser.L/V/II.116 (noting
that ‘[j]udges should maintain at least baseline oversight of the legality and reasonableness of
administrative law decisions in order to comply with the guarantees provided for in Articles XVIII and
XXIV of the American Declaration and Articles 1(1) and 25 of the American Convention’).
25
European Parliament, Directive 2012/29/EU establishing minimum standards on the rights, support
and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA, 25
October 2012, 2012/29/EU, article 11(1).
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Chamber has granted the Prosecutor’s request as per the scope she sought, including
crimes outside Afghanistan with a nexus to the armed conflict.
Done in both English and French, the English version being authoritative.

_____________________________
Judge Luz del Carmen Ibáñez Carranza
Dated this 5th day of March 2020
At The Hague, The Netherlands
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