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FOREWORD
by

THESECRETARY-GENERALOFTHELEAGUEOFNATIONS

Although the United States is not a member of the

League of Nations, among no other people is intelligent
interest in its structure and work more evident. A
visible sign of that interest is the fact that not merely
during the summer vacation period, but throughout the
entire year, American citizens come to Geneva in increas-

ing numbers to observe the activities of the great inter-

national organization which the United States played so

large a part in establishing.

Among these unofficial envoys who have been wel-
comed at Geneva in recent years, the author of this study
deserves special mention. Mr. Morley first came here

as the correspondent of an* important American news-

paper. Later he directed the Geneva office of the League
of Nations Association of the United States, showing in

this work not merely extensive knowledge of the com-
plicated international machinery established at Geneva,
but also a high degree of tact and discretion in his rela-

tions with the Secretariat.

When it became known that Mr. Morley's underlying
purpose, pursued during nearly three years of residence at

Geneva, was the writing of the present volume, there

were many besides myself who wished his project well.

As was natural during the formative stages, public atten-

tion has been concentrated on what the League does

rather than on what it is. It is the latter question which
Mr. Morley has set himself to answer, in a manner which
I believe will make his book a valuable and permanent
contribution to the literature on the subject.
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As Secretary-General of the League of Nations, I can

fully appreciate the difficulties which have beset the

author of this volume in his effort to detach and syn-
thesize, both from official records and from official par-

ticipants, the essential characteristics of the League's

background, composition, and way of life. For this task

the author, in whom are combined the qualities of the

research worker and the trained reporter, is particularly
well equipped. For the League of Nations today is tod

dynamic in character to be caught and fairly pictured
by the purely historical method, and it is too complicated
and already too deeply rooted in the past for its true

lineaments to be seized by the journalist concerned only
with the passing scene.

Naturally, I cannot myself accept any responsibility
for the statements made in this book, nor will every
student of the League agree with all of them. Many of
the issues involved are so controversial that there would
be some disagreement with the conclusions of any com-
mentator. The chief need is to have assembled in handy
form the essential evidence behind these debatable issues.

This aim Mr. Morley has accomplished to the benefit of
all who wish to understand the history, the development,
and the political character of the League of Nations.

The book which Mr. Morley has produced will be of
interest and value, not merely to Americans, but to all

serious students of the League, whatever their nationality.
Such studies are of great assistance in forwarding and
guiding along realistic lines the growth of that informed
public opinion on which the future of the League
depends.

ERIC DRUMMOND



PREFACE

The idea of an organized society of nations is as old as

the national organization of society. But it has remained
for this generation, which has so much reason to realize

the consequences of international anarchy, to witness the
translation of the idea to tangible reality.

The World War brought the League of Nations into

being. "Even .without this-Catacly^n^

ment -iorthe direction .of regularized international co-

operation. During the past few decades, and with

steadily accelerating pace, the advance of science has

formed international contacts which are closer, more
intimate, and more important for mutual well-being
than, for example, were those between the American
colonies prior to their political union. It is inevitable

that the internationalization of economic life should be
followed by a greater measure of political co-operation
between the sovereign States of the

t
world community.

The warj which brought the League, nas only temporarily
obscured this trend.

A full description and analysis of the novel interna-

tional machinery authorized by the League Covenant is

set forth in this volume. In his description, however, Mr.

Morley has accomplished something more than a complete
examination of the origins, the establishment, and the

functioning of the League. This study collects for the

first time in handy compass all the essential material, some
of it never before published, regarding the launching of

the formal association of nations. Its analysis of the

machinery in operation is based on the unusual oppor-
tunities for intimate observation made available to the

author during a residence of nearly three years at Geneva.



xii PREFACE

And the examination of constitutional development is

brought down to include the first searching test of League
efficacy as provided by the Sino- Japanese crisis which
arose in the autumn of 1931. Combining the technique
of the historian with that of the social scientist, the author

has been able to picture not merely the constitutional

evolution of the League to date, but also its inherent

limitations and future potentialities.

The study is an unusal example of co-operative research

of a broad and interesting nature. It was approved in

outline as a Brookings Institution publication prior to the

author's departure for Geneva, in the summer of 1928.

The investigation at Geneva was carried on by Mr. Morley
in the capacity of a Guggenheim Fellow, and with useful

criticism from the faculty of the Institut Universitaire de
Hautes Etudes Internationales, where he was matriculated

as a research student. Every chapter, moreover, has had
the benefit of scrutiny and comment by past or present
workers in the field of which it treats. After Mr.

Morley's return to the United States, in 1931, sugges-
tions regarding the manuscript were made by a committee
of co-operation composed of Leo Pasvolsky, Robert R.

Kuczynski, and myself.

HAROUDG. MOUI.TON
President

June 1932
The Brookings Institution



AUTHOR'S INTRODUCTION
This volume undertakes an examination of the con-

stitutional development of the League of Nations and
of its growth from the first vague paper plans to the

complicated and potentially powerful international ma-
chinery now firmly established at Geneva.

It is the record, compressed into the most dramatic
half -generation of history, of transition from dream to

tangible reality in the field of voluntary and regularized
international co-operation. It is a drama of endeavor in
the field of organization which starts in a welter of inter-

national anarchy and closes with the attaining of a sys-
tematization in international relations which would have
been thought impossibly Utopian prior to 1914. It is the
chronicle of the birth and the initial development of an
idea which involves the most difficult and the most far-

reaching of all the political experiments ever attempted
by mankind.

Thirteen years have now elapsed since the drafting of
the Covenant at the Paris Peace Conference. In that

period the indefinite outlines of the League's Constitu-
tion have been given precision; the relationships between
its organs have greatly clarified; the post-war period has

given place to a more realistic international psychology;
and the universal effects of an unprecedented depres-
sion have demonstrated that the modern world is a

single economic community which cannot safely be sep-
arated into antagonistic and mentally isolated political

fragments.
While the League has accomplished much in these

years, most of its work has been in the nature of founda-
tion building for the period when governments and

peoples shall desire to make use of its possibilities. For
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it must always be remembered that this new organization
is not yet itself a government. It is merely an association

of independent and sovereign States, and therefore can-

not become a truly vital force in international relations

until the nations of the world, members and non-members
of the League alike, wish it to fill that role.

That moral has been most clearly demonstrated by the

Sino- Japanese dispute, which has laid bare many consti-

tutional and organic difficulties heretofore apparent only
to close students of the League. This grave crisis, with its

far-reaching implications for international society, has

cleared away the emotional atmosphere with which both
advocates and adversaries have surrounded the Geneva

experiment. It has shown what the League can, and

cannot, accomplish in the face of as severe a test as it is

ever likely to confront. In consequence, dispassionate
examination of the actual character of the League of

Nations has become the more useful, and the more

imperative.
Much has been written on the subject of what the

League does. This study is particularly concerned with
the more vital issue of what the League is, and therefore

with what it may become if the trend towards orderly
international co-operation continues. To carry out this

purpose the book is divided into two parts, the first of
which examines the formation of the League, while the

second describes and analyzes its functioning. While each

part is a unit, and may be read as such, both are bound
in an obvious unity.

During the first period the United States not merely
shared, but to a large extent determined, the deliberations

which decided what the League should be. During the

second period the United States, partly by its abstention

from membership, but even more by its early refusal to

collaborate in any League undertakings, was an equally
dominant factor in affecting League development. In
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1920 Geneva was set the extraordinarily difficult task o

launching in the face of definite American hostility an

unprecedented scheme of international co-operation for

which American statesmen were largely responsible. The
task was accomplished, and in the succeeding years it is

the United States which has again changed its attitude to

draw steadily closer to the League's orbit. In lesser degree
the same is true of Soviet Russia. There is no nation suffi-

ciently powerful or self-contained to resist indefinitely
the movement of the great majority of States to organize
international co-operation for their mutual benefit.

It is recognized that any study of the constitutional

development of the League must at this time be a pre-

liminary essay. But while it is admittedly too early in

the League's history to form final judgments and doubt-
less will be so for many years to come the time is now
at hand to attempt an analysis of the trends and cur-

rents, the eddies and whirlpools, which are discernible in

the record of the momentous years since 1919. These,
in the aggregate, determine the stream which is the con-

stitutional development of the League. And while only
a rash prophet would dare a prediction as to the course

this stream will eventually follow in the terrain of his-

tory, it is of vital current importance to notice without

prejudice the direction which it has taken at its start.

This book has been planned and executed with full

appreciation of the magnitude of the project and with

no illusions regarding the shortcomings which must
almost inevitably accompany an inquiry which considers

the complicated machinery at Geneva as an organic
whole. But it is evident that no study of the League
can be at all exhaustive, or even completely accurate,

without consideration of the ideas behind its Constitution

and without examination of all the permanent parts of its

machinery. The peculiarly intimate connection and

reactions of the central organs of the League are of a
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nature to defy successful analysis if they are treated as

separate entities. To quote Sir Eric Drummond: "It

must not be forgotten that all League activities are closely

related to one another and interact on one another. All

must be taken into account if the reader seeks to under-

stand and realize the true meaning of the record/*

The chief objective of the study is, therefore, to clarify

the League of Nations, with all its promise and all its

shortcomings, as the human institution and the compre-
hensible political experiment which it is. Without the

aid and friendship of many members of the Secretariat

and International Labor Office, of League committees and

commissions, of the permanent delegations accredited to

the League, and of Assembly and Council delegates, this

ambition would have been fruitless. It follows that much
of any value herein is due to the assistance of those of

numerous nationalities, resident at Geneva or recurrent

visitors there, who are helping to determine the direction

of the League's evolution.

These workers in all fields of League activities have
furnished much information which cannot be found in

the official records and publications. They have pro-
vided stimulus without bearing any responsibility for the

imperfections of this book. In addition to more normal
research procedure it has been the task of the writer to

assess, balance, select, and unify the information much
of it of a private character thus generously placed at

his disposal by friends whose number precludes the spe-
cific recognition which is their due. Nor should credit

be withheld from those in Washington who have helped
the author to consider American relations with the

League and to examine the vital role played by the United
States in the drafting of the Covenant, a period for which
the source material collected and published by Mr. David
Hunter Miller of the Department of State will always
remain invaluable.
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"Mankind," in the moving words of Jan Christian

Smuts, "has, as it were, at one bound and in the short

space of ten years, jumped from the old order to the

new, across a gulf which may yet prove to be the greatest
divide in human history. . . . What has been done can
never be undone. One epoch closes in the history of the

world and another opens."
It is the political architecture fitted to this new epoch

which this study seeks to investigate, estimate, and explain.

FELDCMORJLEY
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CHAPTERI

THE ADVENTOF THE LEAGUE
The Covenant of the League of Nations, as has been

the case with many national constitutions, owes much
more to the long history of political evolution than to
the hurried and harassed negotiations which actually gave
it birth.

There is no need to retabulate here the background of
"Grand Designs" and "Projects of Perpetual Peace"
which were at one and the same time a philosophic con-

sequence of the rise of nation-states and an effort to
create for this new system of sovereign units something
of the centralized authority which had characterized the

medieval church and the earlier empire of Rome. 1
Nearly

all of these schemes, as well as the more practical attempt
to achieve a "Concert of Europe" after the Napoleonic
Wars, can legitimately be called forerunners of the pres-
ent League, just as Cromwell's "Instrument of Govern-
ment" and Rousseau's Contrat Social may be considered

vital factors behind the Constitution of the United States.

Throughout the century which followed the Congress
of Vienna, international organization, forwarded by the

steady improvement in transport and communications,
was proceeding along numerous lines, although govern-
ments lagged rather than led in the development. But
while the setting for the League was being steadily pre-

pared behind the curtain of international anarchy, it

required the lessons of the World War to make public

1 Among the surveys of early proposals for organization of the society of

nations may be mentioned: F. Melian Stawell, The Growth of International

Thought i Elizabeth York, Leagues of Nations t and James Brown Scott's

"Introduction** to "William Ladd, An Essay on a Congress of Nations, in the

edition published by the Carnegie Endowment for International Peace.
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opinion effective in behalf of the practise as contrasted

with the theory of such a development.
The Covenant of the League of Nations was framed

in fifteen meetings of the Peace Conference Commission
on that subject, sitting at Paris at intervals between the

beginning of February and the middle of April 1919.

From this arose the argument, the more effective because

it contained more than a modicum of truth, that the

drafting of the Covenant was dominated by war-time

psychology. The fact that the Covenant was made Part I

of the Treaty of Versailles, thus securing its acceptance

by all the Allied Powers and, as events proved, assisting

its rejection by the United States, served further to

strengthen the popular belief that the League was in

origin essentially a grouping of war victors to insure per-

petual possession of their conquests.

Ample evidence is available to substantiate this belief,

and the hostility to the League which it engendered, prior
to Germany's entry, not merely in the defeated countries

but also among many sincere and impartial advocates of

regularized international co-operation. Much of it will

be found, in the appropriate connections, throughout this

book. 2 So strong is this evidence, when taken out of its

context, or when left unopposed by equally valid source

material on the other side, that the lack of neutral esteem
for the League during its early years is not surprising.
And it is possible that some of the more ardent friends of
the Geneva experiment have by turning apologist con-
tributed as much to the misconception as its foes. Very
frequently during the early years of League history its

shortcomings were palliated by references to the environ-
ment in which, and the speed with which, the Covenant

* As an extreme case may be cited a remark made by M. Spalaikovitch, of
Jugoslavia, at the Second Assembly, in 1921: ". . . The duty of the League
of Nations is to strengthen peace and more especially the peace which is

the outcome of the last war, and it is to this end that the efforts of all its

members should be directed."
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was drafted. In short, there has been inadequate appre-
ciation of the fact that both political and economic evo-
lution had been pointing to the development of a league
of nations for years in advance of the disaster of 1914.

Many Americans, in particular, in considering the part
which should be played by their government in organized
international intercourse, have seemed to be ignorant of

George Washington's anticipation of the time when "our
institutions being firmly consolidated and working with

complete success, we might safely and perhaps bene-

ficially take part in the consultations held by foreign
States for the advantage of the nations." 8

AN OBJECTIVE OF BOTHBELLIGERENT GROUPS

The League as it exists today was therefore born of the

war in a much deeper sense than is indicated by the incor-

poration of its Covenant as an integral part of the Treaty
of Versailles. Wherever and whenever the outraged sense

of human solidarity could escape from the actual prob-
lems of belligerency, it reacted in favor of some form of

international organization which would at least make
more difficult a repetition of the world disaster. And
nowhere was this reaction more pronounced, during the

thirty-two months which intervened between the com-
mencement of hostilities and American participation

therein, than in the United States. Here, in the League
to Enforce Peace, was found during the early war years
an organization, backed by some of the nation's outstand-

ing political leaders, with a program of inter-State col-

laboration quite as revolutionary as that ultimately
achieved in the League Covenant. Historically, that pro-

gram traces to a pre-war speech by Theodore Roosevelt,

who, in accepting the Nobel Peace Prize Award in 1910,

said: "Finally, it would be a master stroke if those great
*

Quoted by George N. Blakeslee in The Recent Foreign Policy of the

United States, p. 20.
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powers honestly bent on peace would form a league of

peace, not only to keep the peace among themselves, but

to prevent by force if necessary, its being broken by
others/'

4

- To Pjresident Wilson, in spite of his careful abstention

from indorsing the League to Enforce Peace or similar

pre-Armistice plans, the necessity of establishing a league
of nations after the war was throughout a clear-cut con-

ception. As early as the autumn of 1914 he foresaw the

time when "all nations must be absorbed into some great
association of nations whereby all shall guarantee the

integrity of each so that any one nation violating the

agreement between all of them shall bring punishment
on itself automatically/*

5
Indeed, a definite guarantee

clause, containing the essence of Articles 10 and 16 of

the League Covenant, was even at this time clearly in the

mind of the war-time President of the United States.

Professor Seymour tells how, on December 16, 1914, Mr.
Wilson "discussed with Colonel House the possibility of

introducing a direct guarantee for the preservation of

peace in the Americas. He was planning at that time the

negotiation of a general Pan American pact, and wrote
out on his own typewriter, as the basic formula of such

a convention, the words: 'Mutual guarantees of political

independence under repubKcanlform of government .and

mutual guarantees of territorial integrity.*
" 6

Through-
out 1916, while campaigning for re-election, Mr, Wilson

continuously advocated the idea of a league of nations,

sometimes emphasizing^ and sometimes omitting the

4
Quoted in the Outlook, Vol. 95, p. 19.

8
Quoted by Charles P. Howland (editor) in Survey of American Foreign

Relations, 1928, p. 237.
*

Charles Seymour, The Intimate Papers of Colonel House, Vol. IV, p. 2.

See also Vol. I, Chap. 8. The proposed Pane American pact, though never

brought to completion, was in specific language and general intent a

prototype of the League Covenant. The guarantee clause was the first of
the four articles composing its final draft. For text see Seymour, Vol. I,

pp. 233-34.
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mutual guarantee proposal. Emphasis on the general

principle of a league in his peace note of December 1916,
is said to have "occasioned the formal commitment of
the Allies in its favor." 7 And on January 8, 1918, in

enunciating to Congress the "only possible program" of

world peace, the President stated as the last of his famous
Fourteen Points the principle that:

A general association of nations must be formed under spe-
cific covenants for the purpose of affording mutual guaran-
tees of political independence and territorial integrity to

great and small States alike.

But the establishment of a league of nations was not

merely a predominant American war aim* The prestige
and importance of the United States insured, after April
1917, that it should be a war aim of the Allied Powers
as well. The Central Powers, moreover, indorsed the

idea in their replies to the Papal Note of August 16,

1917. That the Covenant should be an integral part of

the treaties which closed the war was, therefore, the most

logical of outcomes, entirely aside from the fact that this

was the easiest and most certain method of getting the

League launched.

Since the war was the f ulcrum which enabled advo-

cates of the idea to bring a league of nations to reality, it

should occasion no surprise that war experience tinged
much of the preliminary theory on the subject. While

the Peace Conference Commission on the League held its

first meeting on February 3, 1919, not quite three months
after the Armistice, men in different countries had been

at work long prior to that time, preparing tentative con-

stitutional foundations for the development. It was this

7
Rowland, Foreign Relations, 1928, p. 238. The text of the note,

signed by Robert Lansing as secretary of state, is found in The New
Democracy (The Public Papers of Woodrow Wilson) edited by Ray Stan-

nard Baker and William E. Dodd, Vol. II, p. 404. Therein it is stated

that "Each side ... is ready to consider the formation of a league of

nations to insure peace and justice throughout the world."
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preliminary effort which enabled the architects at Paris

to build with such relative speed, and it was the character

of these preliminary blueprints which to a large extent

determined the political philosophy of the Covenant as

eventually drafted.

PROGRAMOF THELEAGUETO ENFORCEPEACE

From the beginning of 191 5 the league idea was in the

air. A Dutch "Anti-War Council" was established early

in that year and in meetings at The Hague, in April, this

council created a "Central Organization for a Durable

Peace" having members in most of the countries of Cen-

tral and Western Europe. About the same time a British

"League of Nations Society" was formed in London. On
May 3, 1915, this organization adopted a program to be

based upon "a treaty binding members to peaceful settle-

ment of all disputes" and providing for united action by
the contracting parties to insure that "every member shall

abide by the terms of the treaty." Almost simultaneously
the first American program was put forward by former
President Taf t in an address before the World Court

Congress, at Cleveland, Ohio, on May 12, 191 5.

The principles then published, all of which are today
integrated into the League's Constitution, had been for-

mulated by a small group of prominent Americans in a

series of meetings which terminated a month earlier.
8

It

was Mr. Taf t who gave these principles the definite form
in which they were submitted in the Cleveland speech,
to be embodied, without substantial change, as the defini-

tive program of the League to Enforce Peace, organized
at Independence Hall, Philadelphia, on June 17, 1915.

As laid down by Mr. Taf t at Cleveland the fundamental

plan of the "League of Peace" contained four provisions:

"Theodore Marburg, Development of the League of Nations Idea, 1932,
pp. 703-17.
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First: It ought to provide for the formation of a court,
which would be given jurisdiction by the consent of all the
members of the League, to consider and decide justiciable ques-
tions between them or any of them, which have not yielded
to negotiation, according to the principles of international law
and equity, and that the court should be vested with power,
upon the application of any member of the League, to decide
the issue as to whether the question arising is justiciable.

Second: A Commission of Conciliation for the consideration
and recommendation of a solution of all non-justiciable ques-
tions that may arise between the members of the League
should be created, and this Commission should have power to

hear evidence, investigate the causes of difference, mediate
between the parties and then make its recommendation for a

settlement.

Third: Conferences should be held from time to time to

agree upon principles of international law, not already estab-

lished, as their necessity shall suggest themselves. WThien the
conclusions of the Commission shall have been submitted to
the various parties of the League for a reasonable period of

time, say a year, without calling forth objection, it should be
deemed that they acquiesce in the principles thus declared.

Fourth: The members of the League shall agree that if any
member of the League shall bring war against any other mem-
ber of the League, without first having submitted the ques-
tion, if found justiciable, to the arbitral court provided in

the fundamental compact, or without having submitted the

question, if found non-justiciable, to the Commission of Con-
ciliation for its examination, consideration and recommenda-

tion, then the remaining members of the League agree to

join in the forcible defense of the member thus prematurely
attacked.

The first of these proposals of the League to Enforce

Peace has found fulfillment in the Permanent Court of

International Justice (Article 14 and Article 13 (3) of the

Covenant). The second foreshadowed the conciliatory

and arbitral functions of the Council (Article 15 ) . The
third proposal, while nowhere expressly written into the

League Covenant, is to an increasing extent embodied in

the quasi-legislative function of the Assembly, which

with the help of the League's technical committees and
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commissions, and the draft international conventions

which spring therefrom, is steadily extending the scope
and consolidating the field of international law.

9 As for

the fourth proposal, it stands as one direct and lineal

ancestor of the much-debated Article 16 of the present

Covenant.

THE PHILLIMORE PLAN

The influence of the program of the League to Enforce

Peace is perceptible in "the first formulation of League
of Nations* suggestions in a definite text under govern-
mental direction."

10 This was the draft convention

drawn up in nine meetings of the distinguished com-
mittee of British historians, lawyers, and diplomats pre-
sided over by the late Lord Phillimore and submitted,
with an explanatory covering letter,

11 to the British gov-
ernment on March 20 5 1918. Its background traces to

a memorandum on a league of nations prepared by Lord
Robert Cecil in September 1916 and forwarded by him
to Sir Edward Grey, then foreign minister. Appoint-
ment of the Phillimore Committee, and its elaborate

plan, resulted from this initiative by Lord Robert Cecil,

who from the beginning played quite as notable a pro-

League role in Great Britain as did President Wilson in

the United States. As pointed out by Mr. David Hunter

Miller, "the historian will find in the Covenant a great
deal of the Phillimore plan/* even though the differences

There is no doubt that Mr. Taft foresaw international legislation as a
desirable function of the League. In this Cleveland speech, four years
before the Covenant was drafted, he said that: "Something in the nature
of legislation . . , would be a valuable supplement to existing international
law. It would be one of the very admirable results of such a League of
Peace, that the scope of international law could be enlarged in this way. . . .

In a League of Peace there is no limit to the power of international con-
ferences of the members, except the limit of the wise and practical/"

30 So defined by David Hunter Miller in The Drafting of the Covenant,
Vol. I, p. 3.

31 For text see Miller, Vol. I, pp. 4-8.
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between this pre-Armistice draft and the Covenant as

approved thirteen months later are more marked than
the resemblances.

An essential difference between the Phillimore plan
12

and that of the League to Enforce Peace is that the former
made no provision for a permanent court of international

justice, which is a distinctively American (though non-

Wilsonian) contribution to the systemization of organ-
ized international co-operation. The Phillimore plan,

moreover, avoided any semblance of confederation in

favor of a grouping which, at the outset, would have
been limited to the Allied States, with the prevention of

war among its members as the sole objective. It was

specifically advised that "the ordinary diplomatic repre-
sentatives at the capital which is the seat of the Confer-
ence should represent their respective States."

13 This

Conference, which is the basis of the present Assembly,
was to be vested with powers of inquiry and recommen-
dation in any dispute between the covenanting States not

voluntarily submitted by them to arbitration.

On the question of unanimity the Interim Report of
the Phillimore Committee stated that "we have concluded
to eliminate the States parties to the dispute, but the

precedents in favor of unanimity are so invariable that

we have not seen our way to give power to a majority, or

even a preponderant majority, to issue a definite recom-

mendation." 14 The importance of this point was strik-

ingly illustrated when the Japanese government, during
the Manchurian crisis of 1931, completely disregarded a

Council resolution requesting withdrawal of Japanese

troops "into the railway zone" by a specified date

November 16. This resolution was adopted on October

24 by a vote of thirteen to one, only Japan opposing, but

"The text of the Phillimore plan is Document 1 in Miller, Vol. II.
34

Phillimore Committee, Interim Report, par. 13.

"The same, par. 14.
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since it was taken under Article 1 1 of the Covenant, with

the disputants represented, the Japanese government con-

sidered itself untrammeled, under the unanimity ride.

The sanctions provisions of the Phillimore plan are

contained in its second article, which may profitably be

compared to paragraph 1 of Article 16 of the League
Covenant as it stands today. It is to be noted that this

pre-Armistice British draft contained the first detailed

formulation of the fourth point in the League to Enforce

Peace program, and that the details of international police

action there laid down remain in substance the present

obligation. The Phillimore Committee gave considera-

tion to the proposal that the League should be made a

defensive alliance against Powers external thereto, as con-

temporaneously recommended by the British League of

Nations Society. But it noted that "the American

League to Enforce Peace has omitted this provision'* and
therefore decided (in Article 15 of the Phillimore plan) ,

to make joint action by the League against an external

aggressor, facultative only. The final Covenant, in

Article 17(3), makes sanctions applicable for recalcitrant;

non-member States which resort to war against a mem-,
ber of the League.

Article 2 ( 1 ) of the Phillimore draft and Article 16(1)
of the present League Covenant compare as follows:

PHILLIMORE DRAFT FINAL COVENANT
Article 2 Article 16(1)

If, which may God avert, Should any member of the
one of the Allied States League resort to war in disH
should break the Covenant regard of its covenants un-
contained in the preceding der Articles 12, 13 or 15, it,

article, this State will become shall ipso facto be deemed
ipso facto at war with all to have committed an act of
tie other Allied States, and war against all other mem-
the latter agree to take and to bers of the League, which
support each other in taking hereby undertake immedi-
jointly and severally all such ately to subject it to the sev-
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measures military, naval,

financial, and economic as

will best avail for restraining
the breach of the Covenant.
Such financial and economic
measures shall include sever-

ance of all relations of trade

and finance with the subjects
of the Covenant-breaking
State, prohibition against the

subjects of the Allied States

entering into any relations

with the subjects of the Cov-

enant-breaking State, and the

prevention, so far as possible,
of the subjects of the Cov-
enant-breaking State from

i having any commercial or
financial intercourse with the

subjects of any other State,

whether party to this Con-
vention or not.

erance of all trade or financial

relations, the prohibition of
all intercourse between their

nationals and the nationals of
the Covenant-breaking State,
and the prevention of all

financial, commercial or per-
sonal intercourse between the
nationals of the Covenant-

breaking State and the na-
tionals of any other State,
whether a member of the

League or not.

THE OFFICIAL FRENCHOUTLINE

Chronologically, the next outline scheme contributory
to the final Covenant is the report, dated June 8, 1918,

of the French Ministerial Commission for the League of

Nations. This is in the form of a statement of principles

rather than a draft treaty,
15 but is none the less instruc-

tive in showing the official French viewpoint on the

League before that attitude was colored by post-war

political considerations. The commission which prepared
the plan was under the chairmanship of Leon Bourgeois,

who was strongly opposed to early German entry into the

League.
16

This draft also provided for a continuation of an alli-

ance system, with strong emphasis on sanctions and the

"The text is given in Miller, Vol. II, pp. 403-11.
M

Compare Seymour, Vol. IV, p. 239.



14 THE SOCIETY OF NATIONS

maintenance of peace by force. Although it expressly

stated that
ff La Societe des Nations n'a pas pour objet

Vetablhsement d'un etat politique international" it

nevertheless envisaged a standing international army with

commander-in-chief and permanent general staff. Par-

ticularly noteworthy is the ruthlessness of the measures

proposed to exercise "line contrainte efficace sur I'Etat qui
aura meconnu le pacte social" These included not

merely such measures as a rigorous blockade, but also a

long list of contemplated legal sanctions, to be directed

against nationals of the recalcitrant State, among which

may be mentioned their exclusion from law courts in

countries members of the League, and the suspension of

copyright protection in the case of authors. Such a pro-

gram, the mere existence of which would have unpredict-
able effects on the normal course of peaceful international

life, could scarcely commend itself to the Anglo-Saxon
mind. The basic principle of the utilization of military
force by the League in order to preserve peace was, how-
ever, never abandoned by the French government from
this time on. And it seems to have found a certain con-

temporary favor with Lord Robert Cecil who, in a let-

ter to Colonel House dated July 22, 1918, used the French

proposals for the basis of the statement that: "I am
convinced that unless some form of coercion can be
devised which will work more or less automatically no
league of peace will endure." 1T

In other respects this war-time French draft showed a

more constructive nature. It advocated a world court
for justiciable disputes, the execution of its decisions to

be insured, if necessary, by "I* application de sanctions

diplomatique*, juridiques, economises, militaires" It

vaguely adumbrated the present economic organization
of the League, though with the idea of punitive rather
than constructive use. And in what was called the Per-

17
Quoted in Seymour, Vol. IV, p. 40.
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manent Delegation, the present Secretariat was fore-

shadowed, though the membership suggested for this

body was fifteen, a number more than forty fold

increased by the time the existing League was a decade

old.

THE HOUSEDRAFT

OnJuly 8, 1918 President Wilson asked Colonel House
to re-write the Phillimore Committee's draft constitu-

tion for the League, "as you think it ought to be re-

written, along the lines of your recent letter to Lord
Robert Cecil." In this letter Mr. House had laid down
the principles that "any war, no matter how remote or

how insignificant the country involved, is the concern of
all nations"; that, "the members of the League shall guar-
antee each other's territorial integrity"; that, "one of
the fundamental principles of the League shall be a decla-

ration that each signatory nation shall bind itself forever

to maintain the same standard as that maintained among
people of honor so that any nation that failed to live up
to the letter and spirit of this agreement shall be held up
to public condemnation"; and that in the event of a

country resorting to war in defiance of an award under

compulsory arbitration "it shall become obligatory upon
every nation in the League to immediately break off all

diplomatic, financial and economic relations of every
character and, when and where possible, also exert physi-
cal force against the offender."

18

When President Wilson made this request he had

apparently not even read the Phillimore draft,
19

so that

his desire to have it "re-written" is not to be regarded
as indicating anything more than an anxiety that there

should be, at this pre-Armistice stage, an official American

plan for the League Covenant in existence. But the

President's suggestion that this American plan should be

MFor the full text of this letter see Seymour, Vol. IV, pp. 18-20.
M

Compare Seymour, Vol. IV, p. 22.
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drafted "along the lines" of House's letter to Lord Robert

Cecil is significant. For that letter, beyond striking at

the heart of the traditional American doctrine of isola-

tion, had asserted the principles of territorial guarantee
and obligatory international police action against an

aggressor which were later to be embodied in Articles 10

and 16 of the League Covenant. In the light of later

history it is desirable to note that the parts of the Cove-
nant which have been most condemned in the United
States had American initiative in their origin.

Colonel House formulated his Suggestion for a Cove-
nant of a League of Nations in two days July 13 and 14,

1918. In a letter sent to President Wilson immediately
on its completion he pointed out that:

The draft was written without reference to the British cov-
enant [Phillimore plan] which you sent. When finished the
two were compared and several of the articles of the British

were incorporated as a whole. In my opinion the British

document would not at all meet the requirements of the situa-

tion. The reason I wrote the draft without reference to the
British was to keep from getting intangled with their plan.

2a

The House draft was, as its author claimed, "written

with a view of not hurting the sensibilities of any nation

either in the Entente or the Central Powers." It con*
tained none of the war-time alliance atmosphere so appar-
ent in both the British and French trial programs. The
emphasis of its provisions was moral and legal rather than

penal, and the sanctions clauses did not specify military
action beyond blockading and closing the frontiers of an

aggressor State. The league envisaged would, like that

adumbrated by the French plan, have been a league of

diplomats, and it was admittedly designed "with a view
that the league might be confined to the Great Powers,
giving the smaller Powers every benefit that may be
derived therefrom." While a good deal of the House

*
Quoted in Seymour, Vol. IV, p. 24.
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draft found its way into the eventual Covenant of the

League, its form of organization was very different to

that which has actually evolved. 21

In certain respects, however, the suggestions made by
Colonel House were extremely acute, and have proved of

enduring value. He was the first to specify a paid secre-

tariat for the League, and he stipulated an international

court, of not more than fifteen members, as "a necessary

part of the machinery." The House draft laid great
stress on arbitration, which it would have made compul-
sory between the signatories. Territorial modifications

of any treaty arrangement were envisaged.
22 The reduc-

tion of armaments and the abolition of their manufac-
ture by private enterprise were demanded. And the

eventual provision of Article 11(1) of the Covenant for

emergency meetings of the Council to safeguard peace
was foreshadowed by the specification of the House draft

that: "The delegates shall meet in the interests of peace
whenever war is rumored or threatened, and also when-
ever a delegate of any Power shall inform the delegates

that a meeting in the interests of peace is advisable."

WILSON'S FIRST DRAFT

President Wilson's first draft covenant was written

shortly after his receipt of the House draft, and was for

the most part merely a new edition thereof, with the

alterations largely those of phraseology. It was com-

pleted by August 15 (1918) when the President read it

a The text of the House draft is Document 2 in Miller, Vol. IL
48 The reasons cited for this in House's covering letter to "Wilson are not

without an unconscious humor. "It is quite conceivable," he wrote, "that

conditions might so change in the course of time as to make it a serious

hardship for certain portions of one nation to continue under the govern-
ment of that nation. For instance, it is conceivable that Canada might
sometime wish to become a part of the United States. It is also a pos-

sibility that Chihuahua, Coahuila or Lower California might desire to

become a part of this country and with the consent in each instance of the

mother country.'*
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to Colonel House at Magnolia.
28 The changes of sig-

nificance were that Mr. Wilson omitted any reference to

an international court and that he laid much greater

emphasis than did House on the utilization of sanctions

against an aggressor State. The President implicitly

denied the existence of any neutral trading rights in war-

time when, in Article X of his first draft, he stipulated

that as against an aggressor the members of the League
shall "unite in blockading and closing the frontiers of

that Power to all commerce or intercourse with any part

of the world, employing jointly any force that may be

necessary to accomplish that object." In the same article

President Wilson further maintained that "the Contract-

ing Powers shall also unite in coming to the assistance of

the Contracting Power against which hostile action has

been taken, combining their armed forces in its behalf/*
24

In his first draft for the League Covenant President

Wilson linked together arbitration, disarmament, and

security in a manner much more prophetic of the Geneva
Protocol of 1925 than of the actual League Constitution

produced in Paris in 1919. Disarmament and arbitra-

tion, both between League members and as between them
and outside Powers, were obligatory in Mr. Wilson's plan.

Security was to be provided by military and naval sanc-

tions exercised under the aegis of the League.
The preamble of this draft covenant, which was origi-

nal with the President, may profitably be compared with
that of the final Covenant. Mr. Wilson's contribution

in this respect is the more notable because of the consti-

tutional importance of the League preamble, the generali-
ties of which have on numerous occasions permitted
activities for which a strict interpretation of the body of
the Covenant would seem to give small latitude.

*
Compare Seymour, Vol. IV, pp. 48-50.

*Tne text of Wilson's first draft is Document 3 in Miller, Vol. II.
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PREAMBLEOF WILSON'S
FIRST DRAFT

In order to secure peace,

security, and orderly govern-
ment by the prescription of

open and honorable relations

between nations, by the firm
establishment of the under-

standings of international law
as the actual rule of conduct

among governments, and by
the maintenance of justice
and a scrupulous respect of
all treaty obligations in the

dealings of all organized peo-
ples with one another, the
Powers signatory to this Cov-
nant and agreement jointly
and severally adopt this

Constitution of the League of
Nations.

PREAMBLE OF COVENANT
The High Contracting

Parties,

In order to promote inter-

national co-operation and to

achieve international peace
and security

by the acceptance of ob-

ligations not to resort to

war,

by the prescription of

open, just, and honorable
relations between nations,

by the firm establish-

ment of the understand-

ings of international law
as the actual rule of con-
duct among governments,

and by the maintenance
of justice and a scrupulous
respect for all treaty obli-

gations in the dealings of

organised peoples with one
another.

Agree to this Covenant of
the League of Nations.

Following the preparation of Mr. Wilson's first draft

for a League Covenant, which received no contemporary
publicity because of the President's expressed aversion to

premature discussion on so delicate a subject,
25

there

ensued a lapse in the formal designing of constitutions

for the coming international society. The war was enter-

ing its final stages and the immediate problems con-

nected therewith left little opportunity for perfecting
the plans already sketched by the British, French, and

American governments. Not until December 16, 1918,

five weeks after the signing of the Armistice, and two
* "He ["Wilson] sees grave dangers in public discussions as to details and

methods.*
9 Cable from Sir William Wiseman to Lord Reading, Aug. 16,

1518. Quoted in Seymour, Vol. IV, p. 53.
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days after President Wilson's arrival in Paris, was another

authoritative program for League organization put for-

ward. But when this document came, from the per-
suasive pen of Jan Christian Smuts, it proved to be one

of very great influence on the final form of the Cove-
nant. Probably this was not entirely due to the intrinsic

value of the new proposals, but at least partially also to

the fact that the Smuts plan came from a country remote
from any of the great national centers, from a small

country which could not expect to play any dominating
role in the League when established, and from a leader

in that country whose life-story had shown him equally

loyal in the defense of the rights of small nations, and to

the ideals of international integration which require that

the rights of all nations, large and small alike, be some-
times subordinated to the commonwelfare.

THESMUTSPLAN

The Practical Suggestion of General Smuts was the

first draft covenant at all deeply tinged with the idealism

for which the post-war world was waiting. And its

appeal in this direction was the greater because the defini-

tive proposals were supported with lengthy pleading,
effective even when it seemed designed to conceal a cer-

tain casuistry in the argument. Thus the credit which
General Smuts has widely received as an originator of the

mandates system, to which the first part of the plan is

devoted,
26 must not conceal the fact that he would have

made it applicable only to Austrian, Russian, and Turkish

territory, excluding the German colonies. But since his

plan contemplated the surrender of these by Germany
the apparent outcome would have been the outright

98 A year earlier, in a memorandum on Mesopotamia written by George
Louis Beer at the close of 1917, the project for a mandate was sketched out.
The idea is found in the fifth of President Wilson's Fourteen Points and he
had discussed it in some detail before the publication of the Smuts draft.

Compare Seymour, Vol. IV, pp. 283-8 J.
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incorporation of German Southwest Africa, for instance,
in General Smuts* own country, the Union of South
Africa. However, such implicit reservations to his

formula of "no annexations" are no minimization of the

constitutional importance of the Smuts draft.

In the Articles (10-14) devoted to\he constitutional

organization of the League, the Smuts plan came closer

than any of its predecessors to the ultimate arrangement.
27

With respect to the composition of the Council, indeed,
this Practical Suggestion in one instance foreshadowed
the present outcome more accurately than did the Cove-
nent itself. "The Council," asserted Article 12 of the

Smuts draft, "will be the executive committee of the

League, and will consist of the prime ministers or foreign
secretaries or other authoritative representatives of the

Great Powers together with the representatives drawn in

rotation from two panels of the Middle Powers and minor
States respectively, in such a way that the Great Powers
have a bare majority." The part which is here italicized

contains the germinal idea of regional representation on
the Council, which has now become an accepted principle
in the election of the non-permanent members. Smuts

clearly showed that he had this development in mind
when in his commentary on this article he wrote that:

"All the important States of South America might desire

to form a group for purposes of representation on the

Council. Or a similar group might be formed by all

the Balkan and South Slav States, or another by the

small States of Northern Europe."
28

While every preliminary plan for the League envisaged,

almost of necessity, the occasional general conference of

member States which has developed into the Assembly,
the Smuts draft was the first to give any careful con-

** The text of the Smuts 9
draft is Document 5 in Miller, Vol. II.

* The operation of the present-day bloc system in the election of Council

members, thus foreshadowed by General Smuts, is discussed in Chaps. X
and XV below.
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sideration to the desirability of a smaller executive body.
"The real work of the League," he argued, "will be done

by its Council," which "would have to be a comparatively
small body, as it is not possible to have executive action

taken and most difficult contentious administrative work
done through a larger body/* The British Empire,

France, Italy, the United States of America, and Japan,
Smuts thought, should be permanent members of this

body, "to whomGermany will be added as soon as she

has a stable democratic government/*
In defining the permanent core of the Council; in

breaking with war-time psychology to demand that Ger-

many at the earliest possible moment be counted the peer
of the Great Powers; in stipulating a rotating member-
ship of lesser States on the executive body; in arguing
that "the Powers represented on the Council should send

to it representatives of the highest standing and author-

ity"; in proposing that any State not represented on the

Council should be called into consultation when that

body considers a problem directly affecting the interests

of the unrepresented country; in predicting that the

Council "will have to pay special regard to those situa-

tions all over the world which may develop differences

and troubles of a serious character between States" in at

least all these particulars General Smuts exhibited what
would seem a remarkable prescience regarding the devel-

opment of the Council were it not for the fact that his

Practical Suggestion had so much to do with determining
the characteristics which that body later assumed.

In his anticipation of the League's Assembly General
Smuts was less far-sighted and effective. Successive

designers of the Covenant followed his suggestion that

"the initiative for the work of the Conference [Assem-
bly] should be left as much as possible to the Council,"
but it is noteworthy that the tendency of the League in

being has been rather in the opposite direction. Although
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one of the outstanding features of the constitutional

development of the League has been the progressive and
successful effort of the Assembly to extend its powers,
none of the early Covenant-makers, for all their tributes

to the rights of small nations and the desirability of

democracy, seemed able to view such a development
without extreme mistrust. General Smuts, for instance,
while stating his desire not to have the Assembly regarded
as "a futile debating society," was perhaps more solicitous

lest it should develop "as a dangerous body whose debates

are likely to inflame the slumbering passions of the

national populations."
Yet the political philosopher from South Africa was

able, even in this field where his insight in retrospect
seems deficient, to make comments which the event has

proved significant. He foresaw the influence of the

Assembly as a vehicle for widespread publicity, and there-

fore as a potent factor in molding international public

opinion. He made the notable suggestion that delega-
tions to the Assembly might well be national rather than

purely governmental in composition, observing that

"perhaps even parties could be represented by the selec-

tion of members on the principle of proportional repre-

sentation," a thesis which has had considerable theoretical

support and a certain measure of practical adoption.
29

On the whole, however, General Smuts failed either to

visualize or to influence the evolution of the Assembly.
His attitude was summed up by his remark that "the

resolutions to be brought up for discussion in the Confer-

ence [Assembly] should be carefully selected by the

Council on the principle of avoiding those contentious

issues on which national passions arje easily inflamed."

Eleven years later it was the Assembly, not the Coun-

cil, which Premier Briand selected as the forum for

broaching his scheme for European federal union. And
*

See pp. 115-16 below.
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it was in the Assembly session of 193 1, not at any of the

Council meetings of that year, that Foreign Minister

Grandi of Italy proposed a holiday in military prepara-
tions during the period of the World Disarmament
Conference.

The Practical Suggestion of General Smuts likewise

failed to envisage in the Secretariat anything like the

powers and responsibilities which the evolution of the

League has brought to it. He did, indeed, foresee that "the

head office organization will have to be like that of a

general staff which studies and watches closely all con-

ditions anywhere developing which might call for action

or counsel on the part of the League/* But in his sum-
mation of constitutional organization he refers to the

three branches of the League as the General Conference,
the Council, and the Judiciary. Obviously, no present-

day constitutional consideration of the League could
afford to ignore the Secretariat as a separate functional

entity.

Smuts' consideration of the technical committees
necessitated by the new organization, however, showed

foresight similar to that shown in his analysis of the com-
ing Council. In the method of appointment of these

committees (by the Council) ;

80
in the duties adumbrated

for them (regulation of conditions of transit, removal of
economic barriers, protection of minorities, etc.) ; in the

proposal (the basis of Article 24 of the present Cove-

nant) that bodies performing international functions in

accordance with treaty arrangements should be placed
under the administration of these committees appointed
by the Council, the Practical Suggestion sketched out a

technique which to a large extent has actually been fol-

lowed by the League. And in one instance the organiza-
tional development of the League might have been more
logical had it followed this early outline. "The vast sub-

30
See Article 13 of the Smuts plan.
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ject of industrial conditions, involving international labor

conditions/* said General Smuts, will be one of the

"thorny subjects" calling for expert technical committees
"which could prepare the material for a final expression
of opinion by the League." Smuts saw the International

Labor Organization as a subordinate League commission,
not as the autonomous body which was created by Article

XIII of the Treaty of Versailles. There will be occasion
later to consider whether his deliberations on this subject
were more logical than the design accepted.

81

Several pages of the Smuts plan, culminating in

Articles 15-17, dealt with the subject of disarmament as

a League function. Herein, after having earlier specifi-

cally rejected the super-State conception, and argued that

"we shall likewise have to abandon all ideas of federation

or confederation as inapplicable to the case," General

Smuts was driven into a paradoxical position. He begins
with some rather metaphysical discussion on the necessity
of having "the new motive of peace . . . operate inter-

nally, constantly, inevitably, from the very heart of our

political organization," which had in his argument been

previously deprived of any real political authority. This

is followed by the suggestion that "the system of peace"
should be applied to the Great Powers, though through
what agencies or by what means it was to be applied is not

clear, the less so as it had already been argued that the real

work of the League must be done by its Council, in which
Smuts believed the Great Powers should dominate.

The irreconcilability between the author's canny politi-

cal sense and his inspiring but vague idealism here pro-
duces a sense of futility, noteworthy because the same

motif of frustration recurs throughout the whole tan-

gled theme of the League's direct effort for disarmament.

The concrete suggestions of General Smuts, for abolition

of conscription and nationalization of munition factories

a
Sec pp. 621-23 below.
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the Great Powers, if possible choosing a national of some
other country." Otherwise this brief document con-

tributed little to the mass of suggestions already accumu-
lated and was influential largely because it seemed to lean

backwards to the psychology of the Congress of Vienna
and brought the prestige of Lord Robert Cecil to the

support of those who wished the League to be nothing
more than a perpetuation of the victorious war-time alli-

ance. It was relieved, however, by an engaging frank-

ness, as when its author advised the exclusion from the

League of Soviet Russia as a "definitely untrustworthy
and hostile State," and added that "otherwise it is desir-

able not to be too rigid in scrutinizing qualifications, since

the small Powers will in any case not exercise any con-
siderable influence."

ss

The peace preservation machinery of the Cecil sketch

was largely based upon that proposed in the Phillimore

report. The organization contemplated an annual coun-
cil of "prime ministers and foreign secretaries" [sic] of

the British Empire, United States, France, Italy, Japan,
"and any other States recognized by them as Great Pow-
ers/* which would in effect have meant a perpetuation of

the Allied Supreme War Council. The General Confer-
ence (Assembly) o all member nations would normally
meet only every four years, with provision for the sum-

moning of special conferences "on the demand of any
one of the Great Powers or, if there were danger of an
outbreak of war, of any member of the League." Mili-

tary sanctions both against member and non-member
aggressors were favored, this being a principle which Lord
Robert Cecil regarded as essential to the very existence of
the League. In short, there can be little dissent from
Mr. Robert Lansing's analysis of the document as one
"intended to place in the hands of the Five Powers the

control of international relations and the direction in

"Cecil plan, Section I, par. 1.



THE ADVENTOF THE LEAGUE 29

large measure of the foreign policies of all nations. It

was based on the power to compel obedience, on the right
of the powerful to rule."

84

The draft covenant of General Smuts and the supple-

mentary sketch by Lord Robert Cecil were thrown into

the general pot as President Wilson arrived in France and
started his conferences with the Allied statesmen. In two
basic respects a general accord was already achieved.

Without exception the various drafts agreed upon the

necessity of sanctions and the desirability of control by
the Great Powers, meaning, at the outset anyway, con-
trol by the dominant Allies. Wide, but not irreconcilable,

differences on other points separated these preliminary
constitutions for the League. The work at Paris, to which
we now turn, was largely a matter of composing these

differences, springing from differing national ideals and
interests. It was a work of compromise as much as of

origination.
34

Lansing, p. 88.



CHAPTERII

THE ANGLO-AMERICANACCORD
In the development of the League Covenant, from the

mass of preparatory material outlined in the preceding
chapter to the form given it in the Treaty of Versailles,

two entirely distinct stages are apparent. The first of

these concerns the Paris negotiations, primarily Anglo-
American in character, prior to the first meeting of the

formal Peace Conference Commission on the League of

Nations. The second stage is found in the sessions of this

Commission, from February 3 to April 11, 1919, which
were in turn divided into two periods by President Wil-
son's visit to the United States during the Conference.
As this chapter will show, the outline of the final Cove-
nant was sketched in some detail before the Peace Con-
ference Commission on the League got under way.

While English and American political thought, the

intervention by General Smuts alone excepted, had domi-
nated in the preparation of the early draft covenants,

Anglo-Saxon leadership was even more pronounced dur-

ing the crucial days of January 1919 when these first

drafts were being reconciled. At this time there was
virtually no French participation in the project, the atti-

tude of that nation's leaders varying from open skepticism
to unenthusiastic toleration of the League idea.

1 To the
1

Compare Charles Seymour, The Intimate Papers of Colonel House,
Vol. IV, pp. 25152: "The early conversations between Clemenceau and
Wilson, which took place soon after the President reached Paris, indicated
how far apart were their ideas on the peace. Clemenceau insisted above
everything upon the security of France; the League of Nations he regarded
as a luxury, perhaps a danger. Wilson made plain in his first conference
with House, on December 14, that he intended 'making the League of
Nations the center of the whole program and letting everything revolve
around that. Once that is a fait accompli, nearly all the very serious
difficulties will disappear.* In the case of Italian claims, it soon appeared
that Wilson would find himself quite as much at variance with Orlando and
Sonnino." Compare also Andrl Tardieu, The Truth About the Treaty, p. 88.

30
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Italian spokesmen the creation of the League was a matter
of infinitely less importance than the securing of the

strategic frontier made possible by the collapse of the

Austro-Hungarian Empire. The Japanese delegates were

shrewdly observant of the League development, but from
the side-lines only. In the days prior to the convening of

the Peace Conference Commission nobody else counted. 2

This Anglo-American predominance in the League's
formative period is a difficult fact to circumvent for

those who wish to argue that in its inception the League
was a clever scheme for perpetuating 'Allied domination,
and for those who claim that the element of sanctions and
other super-State tendencies in the Covenant were

imposed by thought alien to Anglo-Saxon traditions.

Moreover, it was during this preliminary stage of "con-
versations" between the English and American delegations
that the inclusion of the Covenant in the Treaty of Peace

was definitely decided upon. On January 25, 1919 the

second plenary session of the Peace Conference passed
without opposition a resolution demanding the establish-

ment of the League "as an integral part of the general

Treaty of Peace." 8 This resolution, prepared by Lord
Robert Cecil after consultation with President Wilson,
and indorsed by the Council of Ten, had results beyond
the immediate appointment of the committee which
framed the Covenant around the principles already

accepted in the Anglo-American negotiations. It also

*On Jan. 27, 1919 when the foundations of the eventual Covenant were

already far advanced, Colonel House wrote a letter to President Wilson,

showing how grateful were the representatives of some of the smaller

neutrals for the least crumbs of consideration thrown to them from the

tables of the leading negotiators:
"President Ador of Switzerland called yesterday. He was much con-

cerned about the neutral governments not being represented upon the

League of Nations .1 suggested that the Great Powers might be willing

to confer with neutral representatives unofficially and ask them to make

any suggestions or criticisms as the formation of the League progressed.

He was entirely satisfied with this/* Quoted in Seymour, Vol. IV, p. 295.
3 The text is given on p. 80 below. See also Seymour, Vol. IV, pp. 289 ff.
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insured that the League would be launched with the

Peace Treaty, instead of being stranded on the sands of

inaction as almost certainly would have been the out-

come had the opportunity to take this tide in the affairs

of men at flood been missed.

Not in any philosophic contribution to the content of

the Covenant, but in his practical action to assure the

establishment of "a league/' is found the justification for

the praise allotted President Wilson as its fondateur, as

he is called on the memorial tablet erected to his memory
by the city of Geneva outside the original League Build-

ing. In this work Mr. Wilson, strongly opposed by Sec-

retary Lansing within his own delegation, found his

essential support from Lord Robert Cecil of the British

delegation. The credit, or the blame, of linking the Cove-
nant to the Peace Treaty goes to these two men. The
union has naturally made the League a target for attacks

levelled at the punitive terms of the Treaty. But without
that union there would in all probability have been no

League to be a target of criticism.

As examination of the early Paris drafts for the Cove-
nant will reveal, the identification of British and Ameri-
can ideas on the constitutional organization of the League
was in itself no easy task. It has been pointed out that

there was, between these two schools of league thought,
no fundamental difference on the issue of sanctions.

Before the Peace Conference assembled, the leaders of

both the American and British delegations were on record
as favoring the principle of united action, military if nec-

essary, to terminate and punish any aggressive action in

violation of the undertakings of the Covenant. Con-
nected with the matter of sanctions, however, was the

question of "the freedom of the seas," where the view-

point of the two English-speaking nations was by no
means identical. There was also pronounced opposition
between the two delegations, particularly between Presi-
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dent Wilson and the Premiers of Australia, NewZealand,
and South Africa (in order of vehemence), on the desir-

ability of the proposed mandates system as contrasted

with outright annexation of the German colonies.
4 And

on many questions of organization differences going
deeper than detail had to be reconciled. The only certain

way to ascertain what was gained, and what lost, in the

process of harmonization is to follow in chronological
order the American and British draft covenants prepared
at Paris prior to the sessions of the formal Peace Con-
ference Commission on the League.

WILSON'S SECONDDRAFT

On December 14, 1918 Wbodrow "Wilson arrived in

Paris, whither Colonel House had been sent two months
earlier as his "personal representative" on the Supreme
War Council. On January 10, 1919, after a whirl of

conferences with the Allied leaders and brief visits to

England and Italy, the President completed his second
draft covenant, the first of a series of three produced by
him in Paris in little over three weeks. Because the draft

which he had written in Washington the preceding sum-
mer had been kept confidential, whereas this first Paris

draft was printed and circulated, it became erroneously
known as Wilson's original draft of the Covenant, was
so cited by Secretary of State Lansing in his book on The
Peace Negotiations, and as such was later presented to

the United States Senate.

In retrospect Wilson's second draft appears as an

exceedingly imperfect document, and was indeed recog-

nized as such contemporaneously by his own advisers.
6

*At one time, "the whole project seemed in danger of splitting on the

rock of South African and Australian nationalism/* Quoted by Harold

Temperley in A History of the Peace Conference at Paris, Vol. n, p. 26.

"This draft covenant, wrote David Hunter Miller at the time, "has

been read with the deepest disappointment. The fact that it is largely

drawn from British sources is no point against it, but rather the fact that

it adopts, unconsciously no doubt, the British Empire point of view which
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From the constitutional viewpoint its most serious weak-

ness was, on the one hand, the omission of any provision

for compulsory arbitration, which the first draft had

included, while on the other hand the sanctions provisions

were tightened along the lines laid down by General

Smuts. Since the President's first Paris draft made no

provision for a world court, and failed to establish the

test of compulsory arbitration, it would have placed wide

discretion as to application of the tremendous weapon
of sanctions in the hands of an essentially political and

probably partisan body, the Council of the League.
In the composition of this Council Wilson now fol-

lowed the Smuts suggestion for permanent representation
of the Great Powers, together with a minority representa-
tion of other States drawn in annual rotation from two

panels of intermediate and minor Powers. And as three

negative votes in the Council would have been necessary
to act as a veto,

6 the decision as to an aggressor, and the

power to throw the massed strength of the League against
such a presumed aggressor as a moral act, could theoreti-

cally be taken over the opposition of any two permanent
Council members. Beyond this, Article VI of this draft

provided for an ipso facto war, derogatory of the con-
stitutional power of the United States Congress to declare

war, and extended the applicability of sanctions to non-
member States. As an instance of the extreme develop-
ment which an American president was willing to give

looks for protection by the United States against the future without a

thought of changing or improving the past." For full text of this

contemporary comment, see David Hunter Miller, The Drafting of the

Covenant, Vol. I, pp. 45-48. Compare also Robert Lansing, The Peace,

Negotiations^ Chap. VI, which opens with the comment, regarding Wilson's
second draft, that: "The more I studied the document, the less I liked it."

Article 13 of Wilson's second draft. The text is found in Miller, Vol.

n, Document 7. It will be noticed that this plan contemplated Council
action by a two-thirds majority, instead of the unanimity rule eventually
adopted. Such provision either would have compelled Japanese submission
to Council authority, or would have defined Japan as an outright violator
of the Covenant, in the case noted on p. 11 above.
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to the doctrine of sanctions, the first paragraph of this

article merits quotation:

Should any Contracting Power break or disregard its cove-

nants under Article V, it shall thereby ipso facto commit an
act of war with all the members of the League, which shall

immediately subject it to a complete economic and financial

boycott, including the severance of all trade or financial rela-

tions, the prohibition of all intercourse between their subjects
and the subjects of the covenant-breaking State, and the pre-
vention, so far as possible, of all financial, commercial, or

personal intercourse between the subjects of the covenant-

breaking State and the subjects of any other State, whether
a member of the League of Nations or not.

President Wilson's willingness to put almost unlimited

authority in the hands of a small group of Powers a

willingness which went so far as to envisage the establish-

ment of an international army
7

resulted first in caus-

ing acute anxiety to his advisers, and later in giving sub-

stantial arguments to the forces opposed to American

membership in the League. In another field, however,
Wilson's second draft had pronounced constructive influ-

ence on the evolution of the final Covenant. This is

found in his development of the mandates provisions of

the Smuts plan, to which four of the six "Supplementary

Agreements" appended by Wilson to his second draft

t
were devoted. These "Supplementary Agreements** were

in effect definite articles of this draft covenant, and the

fact that they were not so numbered was probably largely

due to Mr. Wilson's curious attachment to the number
thirteen. His first draft covenant had had thirteen arti-

cles, and when all the material for the second could not

be conveniently crammed into that number, it was added

'Article IV of Wilson's second draft provided for the abolition of

conscription among the Contracting Powers and agreement "that their

future forces of defence and of international action [writer's italics] shall

consist of militia or volunteers."
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as "supplementary" to the thirteen numbered sections.
8

The revisions made by President Wilson in the Smuts

plan for mandates were radical and of far-reaching
nature. In the first place he ignored the South African

leader's suggestion that the system should be applied to

former Russian territory, and, conversely, applied it to

"the colonies formerly under the dominion of the Ger-

man Empire," which Smuts had defined as being "inhab-

ited by barbarians, who not only cannot possibly govern
themselves, but to whom it would be impracticable to

apply any idea of political self-determination in the

European sense."

In the second place, President Wilson stipulated that in

the mandated areas, "the League of Nations shall be

regarded as the residuary trustee with sovereign right of

ultimate disposal or of continued administration. . . ."

Thirdly, this draft covenant expressly forbad "any
annexation of any of these territories by any State either

within the League or outside of it."

Finally, the President maintained that the "Open
Door" policy should be observed in all the mandated

areas; that in granting mandates the "complete power of

supervision and of intimate control" should be reserved

to the League; and that the right of appeal to the League
against any breach of the mandate, "or for the substitu-

tion of some other State or agency as mandatory," should

be safeguarded for the native populations. While Presi-

dent Wilson rather overreached the mark by proposing
that the mandates system should be applied to ceded ter-

ritories of Austria-Hungary and Turkey proper, as well

as to the predominantly Arab dominions of the latter and
to the German colonies, his development of General

*For further evidence on this Wilsonian superstition, characteristically
in opposition to ordinary accepted opinion on the number thirteen, see

William Allen White, Woodrow Wilson, p. 469. The final Covenant had
twenty-six, or twice thirteen, articles.
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Smuts* thesis on mandates proved of great significance,
and was largely adopted in the final Covenant.

In other respects there was little that was novel in

Wilson's second draft covenant. It contained (Article

III) a guarantee clause for the "political independence
and territorial integrity" of League members, which led

David Hunter Miller to assert that "Such an agreement
would destroy the Monroe Doctrine," thus preparing the

way for the later express recognition of the validity of

that doctrine in what became Article 21 of the final

Covenant. 9 The second Wilson draft, however, followed
the previous lead of Colonel House in envisaging future
territorial readjustments as an offset to territorial guaran-
tee. The House proposals were also followed in the

stipulation for "the reduction of national armaments to

the lowest point consistent with domestic safety," and for

the abolition of munitions manufacture for private profit.

The draft tended to strengthen the authority of the

Council vis-a-vis the Assembly, as compared with the

position taken on this point by Mr. Wilson in the sum-
mer of 1918. And by referring (Article V) to "the

Executive Council of the Body of Delegates" it made
clear that the relationship visualized between the two
bodies was in no sense one of a bicameral parliament.

The fifth and sixth "Supplementary Agreements," fol-

lowing those in which Mr. Wilson outlined his ideas for

the establishment of the mandates system, were both des-

tined for development as important parts of League

activity. The first of these demanded that League mem-
bers should "agree that they will themselves seek to estab-

lish and maintain fair hours and humane conditions of

labor for all those within their several jurisdictions who
are engaged in manual labor." This, in essentials, was

eventually incorporated in Article 23 (a) of the final

Covenant, providing the organic connection whereby the

'
See Miller, Vol. H, pp. 70-72.
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International Labor Organization became technically

subordinate to the League.
The last "Supplementary Agreement" was an expan-

sion of General Smuts' ideas for the protection of racial

minorities, and foreshadowed both the subsequent Minor-

ities Treaties framed by the Peace Conference Commit-
tee on New States, and, as a consequence, the present
minorities work of the League. This draft agreement read :

The League of Nations shall require all new States to bind
themselves as a condition precedent to their recognition as

independent or autonomous States, to accord to all racial or

national minorities within their several jurisdictions exactly
the same treatment and security, both in law and in fact, that

is accorded the racial or national majority of their people.

WILSON'S THIRD DRAFT

Although the imperfections in President "Wilson's first

Paris draft for the Covenant served as a basis for much of

the Senate's subsequent hostility, the document did not,
as a matter of fact, remain two weeks in its original form.

Suggestions by General Bliss, Colonel House, Secretary

Lansing, and Mr. David Hunter Miller resulted in a num-
ber of immediate changes in the draft of January 10,

1919, these being incorporated in the President's third

draft covenant (his second Paris draft) , which was com-
pleted on January 20. While this draft was no more
final than its immediate predecessor, it was more care-

fully thought out, and made some further direct contri-

bution to the eventual Covenant. As in his previous
effort, the definitive articles of this draft were confined
to the number of thirteen, but four new "Supplemen-
tary Agreements" were now added, making ten in all.

This total of twenty-three was not numerically very dif-

ferent from the twenty-six articles of the League's Cove-
nant as eventually adopted.

10

10 The text of Wilson's third draft covenant is Document 9 in Miller.
Vol. II.
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An insertion made in the preamble o Wilson's third

draft, which seems to have aroused little or no contem-

porary comment, has proved of very great constitutional

importance to the League. This is the clause stating that

it is, among other reasons, "in order to promote interna-

tional co-operation" that the signatory Powers agree to

the Covenant. Introduced as a sort of afterthought into

the body of the preamble of Wilson's third draft, this

clause was later placed at the very beginning of the Cove-
nant on instigation of Lord Robert Cecil. By blanket

indorsement it has served to give constitutional validity
to all League undertakings for which specific authoriza-

tion cannot be found elsewhere. As Sir Eric Drummond
once told the present writer this clause has, on more than
one occasion, "proved very useful."

In Wilson's third draft covenant the powers of the

Council, which his second draft in its turn had increased

over the first, were still further augmented at the expense
of the Assembly, or "Body of Delegates" as it was called

at this time. One of the most striking of these changes
was made by the omission of a single word. Article II

of Wilson's second draft had stipulated that: "All actions

of the Body of Delegates taken in the exercise of the func-

tions and powers granted to them under this Covenant
shall be first formulated and agreed upon by an Execu-
tive Council. . . ." This language would seem to have

provided a sufficiently drastic subordination of the

Assembly, but by omitting the adverb "first" the third

draft emphasized the futile position deemed desirable for

the more representative body. It was not enough that

the scope of the Assembly should be limited to policies

mapped out by the Council. ME. Wilson, at Paris, was

willing that die Assembly should be merely a rubber

stamp for the Council.

Moreover, the third draft would have transferred from

Assembly to Council the important function of making



40 THE SOCIETY OF NATIONS

recommendations to League members, which in the course

of the League's development has become as much an

Assembly as a Council prerogative. This change in the

phraseology of the third paragraph of Article II of the

two drafts was as follows:

WILSON'S SECONDDRAFT WILSON'S THIRD DRAFT

All resolutions passed or All resolutions passed or ac-

actions taken by the Body of tions taken by the Executive

Delegates upon the recoin- Council, except those adopted
mendation of the Executive in execution of any direct

Council, except those adopt- powers herein granted to the
ed in execution of any direct Body of Delegates themselves,

powers herein granted to the shall have the effect of recom-

Body of Delegates them- mendations to the several

selves, shall have the effect governments of the League,
of recommendations to the
several governments of the

League.

In spite of opposition from his advisers, particularly

Secretary Lansing, President Wilson refused to eliminate

the affirmative guarantee clause which was the essential

part of Article III in both his second and third draft.
11

In the latter document it read: "The Contracting Powers
unite in guaranteeing to each other political indepen-
dence and territorial integrity, as against external aggres-
sion" the words italicized having been added to the earlier

draft. And in virtually these words the guarantee ctause

came through to form the famous Article 10 of the ^pal
Covenant. This addition, however, was only a change\of
clarification

12 and in no sense an adoption of Mr. Lan-

sing's proposal for a negative guarantee or "self-denying
covenant/' the sense of which was nearly a decade late/

incorporated in the Pact of Paris. The Lansing proposal,
embodied in a memorandum sent to the President in a

n The strong feeling engendered in the American delegation by the

dispute over the affirmative guarantee is noted in Lansing, Chap. X.
"This clarification was suggested by General Bliss. See Miller, Vol. II,

p. 94.
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letter dated December 23, 1918, had suggested "a guar-
antee against one's own acts, instead of a guarantee against
the acts of another." Textually, it provided: "Each
Power signatory or adherent hereto severally covenants
and guarantees that it will not violate the territorial

integrity or impair the political sovereignty of any other

Power signatory or adherent to this convention "

President Wilson was thus resolute in his refusal to

eliminate the clause of affirmative guarantee, which since

the outbreak of the World War had seemed to him a

necessity for the preservation of peace, and on which he

later summarized his viewpoint by telling the Senate

reservationists that "Article 10 seems to me to constitute

the very backbone of the whole Covenant. Without it

the League would be hardly more than an influential

debating society."
13 This attitude on the part of the

President was momentous, for the insertion of the affirma-

tive guarantee in Article 10 provided the basis and justi-

fication for the doctrine of sanctions embodied in Articles

16 and 17. With only a "self-denying ordinance," as

advocated at Paris by Secretary Lansing, the Covenant,
in its peace-preservation aspects, would probably have

evolved as a moral instrument, akin to the Pact of Paris.

The decision taken called for the creation of articulated

international machinery capable, in theory at least, of

throwing the whole power of the League against a trans-

gressor nation. It was a decision which throughout
received the strongest French indorsement. And the pos-

sibility that this machinery, when created, would be too

explosive to be put into operation was not anticipated by
the principal delegates during this period when American

abstention from League membership was a disregarded

contingency.

"Statement made at the White House, Aug. 19, 1919 in conference

with the Senate Foreign Relations Committee.
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While President Wilson stuck to his guns on the issue

of the guarantee clause, he accepted the counsel of his

advisers in certain matters subordinate thereto. His sec-

ond draft, following the wording of Phillimore and

Smuts, had provided for an ipso facto war against a

Covenant-breaking State by League members. This was

amended in his third draft to conform with the provision
of the United States Constitution that only Congress
has the power to declare war. The salient change in

Article VI of the two drafts, together with the final

wording as adopted at the beginning of Article 1 6 of the

final Covenant, may be compared:

WILSON'S SECOND
DJEIAFT

Should any Con-
tracting Power break

or disregard its cove-

nants under Article V,
it shall thereby ipso

facto become at war
with all the members
of the League. . . .

WILSON'S THIRD
DRAFT

Should any Con-
tracting Power break
or disregard its cove-

nants under Article V,
it shall thereby ipso

facto be deemed to

have committed an act

of war against all the

members of the

League. . . .

FINAL COVENANT

Should any member
of the League resort

to war in disregard of

its covenants under
Articles 12, 13 or 15,
it shall ipso facto be
deemed to have com-
mitted an act of war
against all other mem-
bers of the League. . . .

In his third draft Mr. Wilson also sought to reconcile

his simultaneous support of a League blockade and of

the doctrine of "freedom of the seas." To escape the

seeming paradox he introduced a new "Supplementary

Agreement," reading:

The rights of belligerents on the high seas outside territorial

waters having been defined by international convention, it is

hereby agreed and declared as a f undamental covenant that no
Power or combination of Powers shall have a right to overstep
in any particular the clear meaning of the definitions thus
established; but that it shall be the right of the League of
Nations from time to time and on special occasion to close
the seas in whole or in part against a particular Power or par-
ticular Powers for the purpose of enforcing the international
covenants here entered into.
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Of the four new "Supplementary Agreements" in

Wilson's third draft two were completely omitted from
the final Covenant, one of these being that quoted above
and the other being the provision against religious dis-

crimination in the member States. On the other hand,
two of the new "Supplementary Agreements" found
their way in modified form into the League's Constitu-
tion as eventually evolved. These were the provision for

the publication of all treaties concluded by members of

the League (now Article 18), and the provision against
discrimination in commercial and financial dealings,

which is considerably watered down in Article 23 (e) of

the final Covenant, but applied more strongly in the

case of certain mandated areas by the last clause of

Article 22 (5).
The third draft also expanded and modified the man-

dates clauses of its predecessor, specifying that:

The object of all such tutelary oversight and administration

on the part of the League of Nations shall be to build up in

as short a time as possible out of the people or territory under
its guardianship a political unit which can take charge of its

own affairs, determine its own connections, and choose its own
policies. The League may at any time release such a people
or territory from tutelage and consent to its being set up as

an independent unit . . .

President Wilson's third draft marked the apex of his

preliminary workmanship on the League Covenant.

While, two weeks later, he prepared a fourth and final

draft, this was not used as the basis of the detailed formu-
lation entrusted to the Peace Conference Commission on
the League. Many of the ideas and a good deal of the

actual language of the third draft were incorporated into

the eventual Covenant, but as the basic foundation for

the League's Constitution it was unsatisfactory. There
was no provision for a world court, the arbitration sys-

tem proposed was confused and clumsy, and there was
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While President Wilson stuck to his guns on the issue

of the guarantee clause, he accepted the counsel of his

advisers in certain matters subordinate thereto. His sec-

ond draft, following the wording of Phillimore and

Smuts, had provided for an ipso facto war against a

Covenant-breaking State by League members. This was

amended in his third draft to conform with the provision

of the United States Constitution that only Congress
has the power to declare war. The salient change in

Article VI of the two drafts, together with the final

wording as adopted at the beginning of Article 16 of the

final Covenant, may be compared:

WILSON'S SECOND
DRAFT

Should any Con-
tracting Power break

or disregard its cove-

nants under Article V,
it shall thereby ipso

facto become at war
with all the members
of the League. . . .

WILSON'S THIRD
DRAFT

Should any Co n -

tracting Power break
or disregard its cove-

nants under Article V,
it shall thereby ipso

facto be deemed to

have committed an act

of war against all the

members of the

League. . . .

FINAL COVENANT

Should any member
of the League resort

to war in disregard of
its covenants under
Articles 12, 13 or 1J,
it shall ipso facto be
deemed to have com-
mitted an act of war
against all other mem-
bers of the League. . . .

In his third draft Mr. Wilson also sought to reconcile

his simultaneous support of a League blockade and of

the doctrine of "freedom of the seas." To escape the

seeming paradox he introduced a new "Supplementary
Agreement/* reading:

The rights of belligerents on the high seas outside territorial

waters having been defined by international convention, it is

hereby agreed and declared as a fundamental covenant that no
Power or combination of Powers shall have a right to overstep
in any particular the clear meaning of the definitions thus
established; but that it shall be the right of the League of
Nations from time to time and on special occasion to close
the seas in whole or in part against a particular Power or par-
ticular Powers for the purpose of enforcing the international
covenants here entered into.
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Of the four new "Supplementary Agreements" in

Wilson's third draft two were completely omitted from
the final Covenant, one of these being that quoted above
and the other being the provision against religious dis-

crimination in the member States. On the other hand,
two of the new "Supplementary Agreements" found
their way in modified form into the League's Constitu-

tion as eventually evolved. These were the provision for

the publication of all treaties concluded by members of

the League (now Article 18), and the provision against
discrimination in commercial and financial dealings,

which is considerably watered down in Article 23 (e) of

the final Covenant, but applied more strongly in the

case of certain mandated areas by the last clause of

Article 22 (5).

The third draft also expanded and modified the man-
dates clauses of its predecessor, specifying that:

The object of all such tutelary oversight and administration

on the part of the League of Nations shall be to build up in

as short a time as possible out of the people or territory under
its guardianship a political unit which can take charge of its

own affairs, determine its own connections, and choose its own
policies. The League may at any time release such a people
or territory from tutelage and consent to its being set up as

an independent unit . . .

President Wilson's third draft marked the apex of his

preliminary workmanship on the League Covenant.

While, two weeks later, he prepared a fourth and final

draft, this was not used as the basis of the detailed formu-

lation entrusted to the Peace Conference Commission on
the League. Many of the ideas and a good deal of the

actual language of the third draft were incorporated into

the eventual Covenant, but as the basic foundation for

the League's Constitution it was unsatisfactory. There

was no provision for a world court, the arbitration sys-

tem proposed was confused and clumsy, and there was
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serious lack of definition and clarity in the parts pertain-

ing to the actual organization of the League.

THE OFFICIAL BRITISH DRAFT

"While members of the American delegation were

working on the revision of President Wilson's second

draft covenant his first Paris draft the League of

Nations section of the British delegation was equally busy

expanding the draft sketch which Lord Robert Cecil had
circulated to that country's War Cabinet a month earlier,

a summary of which was given at the close of the preced-

ing chapter. On January 20, 1919, the first official

British draft was brought out, being largely the work of

Mr* Cecil Hurst. It was prepared after consideration of

Wilson's ideas and (as Professor Seymour notes) was suf-

ficiently akin to the American design "to make possible
the close co-operation of the British and American

experts in the drafting of the Covenant by the Peace
Conference itself."

14
Clauses which clearly showed Wil-

son's influence were those embodying a guarantee of ter-

ritorial integrity against foreign aggression and those

providing that the League "may recommend to the

parties affected any modification which it may think

necessary" in the territorial settlements so guaranteed.
15

In view of later developments it is noteworthy that the

Anglo-Saxon position at this time strongly favored giving
the League the right to reconsider treaties proven by the

passage of time to be inequitable, a thesis which was much
attenuated before finding its way into Article 19 of the

final Covenant.

Although the British and American draft covenants
had now been brought to a stage where their amalgama-
tion could be foreseen, they were by no means uniform.
On the one hand the British draft foresaw the establish-

"
Seymour, Vol. IV, p. 288.

** The text of this British draft is Document 10 in Miller, VoL II.
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merit of a "permanent court of international justice,**

of the need for which Mr. Wilson was not yet convinced.
On the other hand the British draft was careful not to
indorse the establishment of the mandates system, to

which both the Australian and NewZealand governments
were at this time outspokenly hostile. There were also

underlying differences on particulars concerning the

organization of the League.
In the first place, the British draft went with consid-

erable detail into a vital field which the American
architects of the Covenant, with the exception of a pass-

ing reference in the plan of Colonel House, had very

largely overlooked. This was the establishment of the

League's Secretariat. So directly are Articles 6 and 7 of

the present Covenant, dealing with this subject, the out-

growth of the British recommendations that the salient

articles of the document (Chapter I, paragraphs 9-15)
from which they sprang are quoted here.

9. There shall be established a permanent international Sec-

retariat of the League. The Secretariat shall be under the

general control and direction of the Chancellor of the League,
who shall hold office during the pleasure of the Council. The
first Chancellor of the League shall be the person named in

the protocol hereto. Any successor shall be appointed by the

Council.
10. The Chancellor of the League shall be assisted by such

number of assistant secretaries as he may find it necessary to

appoint and such further staff as he may think necessary
within the limits of the expenditure which may be authorized.

11. The Chancellor shall act as the Secretary of the Con-
ference of the League and of the Council of the League, and
will be responsible to them for such duties as may be entrusted

to. him. >

12. Representatives of the States members of the League
attending meetings of the League, the representatives o the

High Contracting Parties at die capital of the League, the

Chancellor and the members of the permanent Secretariat of

the League, and tie members of any judicial or administrative

organ or of any commission of enquiry working under the
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sanction of the League, shall enjoy diplomatic privileges and
immunities while they are engaged in the business of the

League.
All buildings occupied by the League, or by any organization

placed under the control of the League, or by any of its offi-

cials, or by the representatives of the High Contracting Parties

at the capital of the League shall enjoy the benefits of extra-

territoriality.

13. The Secretariat of the League shall be established at

The city shall constitute the capital of the League.
The meetings of the Conference of the League and of the

Council of the League shall be held at the capital of the

League, or in such other place as may be determined.

14. Each of the High Contracting Parties may maintain a

representative at the capital of the League.
15. The expenses of die League, other than those occasioned

by meetings of the Council of the League, shall be borne by
the States members of the League, in accordance with the dis-

tribution among the members of the Postal Union of the

expenses of the International Postal Bureau. The expenses
occasioned by meetings of the Council of the League shall be
divided equally among the States represented on the Council.

This British draft, moreover, was instrumental in deter-

mining the characteristics of the Secretariat in addition to

the legal basis for its institution. A note to Chapter I,

paragraph 11 (quoted above) of the draft, while never

incorporated in the Covenant or otherwise given legal

sanction, foreshadowed with extraordinary accuracy not

merely the privileged position of nationals of States mem-
bers of the Council in the directorate of the Secretariat,

but even the national composition of all the executive

positions, as well as the present unwritten rule that no

appointment shall be made to the Secretariat in the case

of a national who is not persona grata with the govern-
ment of his country. This interesting footnote read:

It might be well to agree in a protocol that the Council
shall, in the first instance, direct the Chancellor to select the
Secretariat in a particular way. Such a protocol, signed by
the States composing the Council, might stipulate that the



THE ANGLO-AMERICANACCORD 47

Chancellor shall appoint ten permanent secretaries at his dis-

cretion, subject to the following provisions:
He shall choose one national of each of the States members

of the Council, two nationals of two European States not mem-
bers of the Council, one national of one of the States of
America other than the United States, and two nationals of

any States members of the League at his discretion. Before

appointing a national of any State, the Chancellor ought, how-
ever, to secure the approval of the government of such State,
and the Council should have the right to veto any given
appointment by unanimous vote.

While the subject of the composition of the Secretariat

will be treated in detail in a later chapter, it may be
noted here that the first appointments to executive posi-
tions in that body exactly followed the precise provisions
laid down in this British draft, which assumed that Coun-
cil membership would be limited to the five Great Powers.

In addition to Drummond (British) as secretary-general
there were an Italian (Anzilotti), an American (Fos-

dick) , a Frenchman (Monnet) , and a Japanese (Nitobe)
as under-secretaries, and as the first six directors of sec-

tions a Norwegian (Colban), an Englishman (Salter), a

Canadian (Ames), a Dutchman (Van Hamel), and two
Frenchmen (Comert and Mantoux). This list closely

corresponds with the stipulations quoted above, even

though the "two nationals of any States members of the

League" chosen at the discretion of the Secretary-General
were at the outset both French-

Another of the articles from the British draft, as

quoted above, has proved of enduring importance

although never incorporated into the Covenant. This is

the provision that: "Each of the High Contracting
Powers may maintain a representative at the capital of

the League."
Once the League became firmly established at Geneva

the practise arose on the part of many nations and has

steadily tended to increase of maintaining there perma-
nent delegations charged with reporting on League activi-
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ties to their respective Foreign Offices, thus providing
channels of communication between their governments
and the League. To some extent they may even try to

influence League policy whenever such action can be

taken quietly and without publicity. An outstanding

step in this movement was the decision of the United

States Department of State to have as its chief Consul at

Geneva a man who should have nothing to do with

ordinary consular duties, but who should be in effect if

not in name the official American observer at the League.
This development was formally put into effect when Mr.

Elbridge Rand came from strictly diplomatic activities

to assume the role of United States Consul at Geneva in

August 1928. And the trend was strengthened two years
later when Mr. Prentiss Gilbert, destined to become
famous during the Manchurian dispute as the first Ameri-
can to sit with the League Council, was transferred from
his position as assistant chief of the Western European
Division of the Department of State to succeed Mr. Rand.
The activities of League "observers," whether from mem-
ber or non-member States,

16 were clearly foreshadowed
in the British draft covenant of January 20, 1919, even

though the final Covenant itself kept silent on the

subject.
In addition to adumbrating the future functions of

the Secretariat the British draft entrusted to the Chan-
cellor (who later became the Secretary-General) of the

League, powers which accord closely with those eventu-

ally granted that official. In the chapter of this draft

entitled "Avoidance of War" the Chancellor was given
responsibilities regarding the securing of statements from
nations in dispute, the publication of these, the temporary
regulation of procedure in international controversies and
the convocation of emergency meetings of League organs,
which, in modified form, were eventually embodied in

M
See pp. 272-73 below.
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Articles 11(1) and 1 5 ( 1-2) of the Covenant. In a note

to Chapter I, paragraph 10, of the British draft the

"duties of the Chancellor" were, moreover, outlined,
with what the event has shown to be accurate forecast:

The duties of the Chancellor should be somewhat as follows,
and directions to that effect might be given to him by the
States composing the Council in a protocol:

(a) He should convene the meetings of the Conference and
the Council, prepare the work of these meetings, and record
the business transacted at them.

(b) He should facilitate and register the results of the
work of the various international organs indicated in the note
to Chapter I, and, in this connection, he should carry out the

provisions of Chapter I, Article 1 (2) of the Convention.

(c) He should take the action required of him in connec-
tion with international disputes, as provided in Chapter II.

(d) He should register all international treaties brought
to the cognisance of the League.

(e) In general, he should collect, for the information of
the Council and the Conference, all facts affecting the pur-
poses and obligations of the League.

(f ) The Conference and Council of the League should cor-

respond through him, as the sole responsible channel, with the
member States, with the international bodies indicated under

(b), and with any court of international law or conciliation

operating in pursuance of this Convention.

(g) He should maintain current relations at the capital of
the League with any official representatives whom the member
States may accredit to the League.

(h) He should, at the request of two or more member
States, make arrangements for any official inter-State meet-

ings which it may be desired to hold.

(i) He should make similar arrangements for any unofficial

meetings of an international character which he, as the repre-
sentative of the Council, may consider it advisable to invite to

the capital of the League.

So far as the organization and powers of the Secretariat

are concerned, therefore, this British draft covenant

proved a document of very great influence, indeed the

determining factor in actual development. It also paved
the way for the establishment of the Permanent Court
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of International Justice, as provided in Article 14 of the

final Covenant. But in its conception of the League's

Council and Assembly the British plan was eventually

unavailing, largely because of Lord Robert Cecil's insis-

tence that all authority should rest in the hands of the

Great Powers.
17 The British draft covenant reiterated

the stipulation of the earlier Cecil plan for a Council

limited to France, Great Britain, Italy, Japan, and the

United States, though it might "at any time co-opt addi-

tional members." And, as Cecil had before provided,
this Council should hold meetings "from time to time as

occasion may require, and in any case at intervals of not

more than one year/* The General Conference (Assem-

bly) "composed of responsible representatives of the

States members of the League," was to be similarly sub-

ject to special call, but the provision that it should be

held at least every four years indicates how little practical
action was expected from it. The power and prestige
which the Assembly has come to exercise in the League
organization was never anticipated by the British archi-

tects of the Covenant, even though that country's repre-
sentatives were quick to forward the trend, once started*

Except for the introduction of provision for a perma-
nent court of international justice, which, it was inti-

mated, should eventually be entrusted with power to give

advisory opinions on cases pending before the League,
1*

the "Avoidance of War" clauses of the British draft con-
tinued to follow the design of the Phillimore plan for an
enforced submission and investigation, by either Council
or General Conference, of "any dispute likely to lead to
a rupture." For any breach of the provisions to this end
rigorous sanctions were made applicable, including an
ipso facto war clause and the drastic provision that naval,

w "He thought that the Great Powers must run the League and that it
was just as well to recognize it flatly as not." Miller, Vol. L p. 53*

Compare Miller, Vol. I, p. 52.
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military, and economic operations undertaken against a

Covenant-breaking State

. . . shall be carried out without regard to any limitations hith-

erto imposed on belligerent States by any convention or rule

of international law.

Two other features of this British draft demand
notice. One was the provision that the British domin-

ions, including India, should be accorded separate repre-
sentation in the General Conference and also at the

Council when matters affecting these countries "are

under discussion." It was this stipulation which first

raised the demand that national representation in the

Council and Assembly should not be of a purely diplo-
matic character, since the British overseas territories at

this time possessed no separate diplomatic services. The
other, and very extraordinary feature, was a note on

League membership suggesting that invitations to join

should be withheld from:

. . . Mexico, Haiti, Santo Domingo and any other [Latin
American] State which, in the opinion of the United States,

may be considered unready for membership. . . .

This provision, with the later insertion of the Monroe
Doctrine clause in what is now Article 21 of the Cove-

nant, will come up for discussion later. It was destined

to have considerable influence in creating a hostile Latin

American attitude towards the League, and particularly
in delaying the entrance of Mexico until the Assembly of

1931. At this point it may be considered as evidence of

the undoubted intention, underlying the British draft

covenant, that "the Great Powers must run the League"

regardless of the feelings of the less powerful States.

Draft covenants acceptable to President Wilson and

his advisers for the United States, and to Premier Lloyd

George and his advisers for Great Britain, had now been

interchanged and made the subject of careful study by
the two delegations. The next step was to amalgamate
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the American and British drafts into a single document,

approved by both delegations, and utilizable as the basis

of discussions by the Peace Conference Committee of the

League.
In addition to this, however, there had, from the begin-

ning of the Paris negotiations, been two other problems
of at least equal magnitude. The one was to secure the

inclusion of the Covenant, as eventually adopted, in the

general Treaty of Peace, so as to make certain that the

League would be actually established thereby. This, as

has been noted, was achieved by resolution of the Peace

Conference on January 2J. The other problem was to

insure that the Anglo-American draft covenant, once

decided upon, would meet the general approval of the

other national delegations at Paris. Before formal Anglo-
American accord was achieved the leaders of these two

delegations were working on the spokesmen of other

countries to this end, as shown by the following interest-

ing extract from the diary of Colonel House, under date

of January 30, 1919:

Lord Robert Cecil was my most important visitor. We
went over the Covenant for the League of Nations and there
was but little disagreement between us. He agrees with our
views more than he dares admit, because he sees that his people
will not follow him. I am to get Orlando [Italy] in line and
he is to get the French, and when this is done we will have a

general meeting [of the Peace Conference Committee on the

League].
1 '

LORDEUSTACEPERCY'S AMALGAMATION

The first attempt to reconcile British and American
divergences in a single text was the amalgamation made
by Lord Eustace Percy of the British draft and a number
of the provisions of President Wilson's second Paris draft.

This official British suggestion was sent to the American
*

Quoted in Seymour, Vol. IV, pp. 298-99.
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delegation on January 25, the day the Peace Conference
decided to put the Covenant in the Treaty,

The document, as was to be expected under the cir-

cumstances, contributed little to the constitutional devel-

opment of the League.
20

It started off with the Wilson

preamble and from that point gave a suggested fusion

of the British and American drafts, making certain omis-

sions, revisions, and additions. Of the latter the most

interesting was that which introduced a famous clause

from the American Declaration of Independence and, in

the same paragraph, developed the idea of solidarity in

the world community in stronger language than the Wil-
sonian thesis that "the peace of the world is superior in

importance to every question of political jurisdiction or

boundary." This paragraph from the Percy plan, which
followed the provision that the League should have

authority to recommend modification of the peace treaty

settlements, deserves quotation:

In considering any such modification the League shall take

into account changes in the present conditions and aspirations
of peoples or present social and political relations, pursuant to

the principle that governments derive their just powers from
the consent of the governed, and shall be guided by the prin-

ciple, which the High Contracting Powers accept without

reservation, that the growth among all peoples of a sense of
their duties as members of a corporate society is superior in

importance to every question of political predominance or

historical claims.

One innovation in the Percy plan came through to be

embodied in the final Covenant, as Article 12 (2) . This

was the provision that in an issue submitted to inquiry

by the League's Council a decision should be handed down
by that body "within six months." The previous British

draft had left the time limit unstipulated.

"The amalgamation of the American and British drafts as suggested by
Lord Eustace Percy is Document 1 1 in Miller, VoL II.
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Comments in the Percy memorandum foreshadowed

the Permanent Disarmament Commission established

under Article 9 of the eventual Covenant. They

expressed doubt as to the advisability of putting the

supervision of the contemplated Minorities Treaties under

League control. And they opposed President Wilson's

''Supplementary Agreement" on "freedom of the seas"

on the ground that this visualized future private war
whereas the Covenant was being designed to eliminate

wars "outside those contracted on behalf of the League
of Nations."

For Wilson's clauses regarding mandates Lord Eustace

Percy suggested the substitution of a supplementary
British draft 21 which also reached the American delega-
tion on January 25, together with a delightfully realistic

covering note, saying:

It may possibly be desirable to amend the annexed draft

convention regarding mandatories in the direction of adding
some general declarations agreeable to American and to inter-

national labor sentiment.

The British .draft covenant had now been remodeled

by the incorporation of a number of President Wilson's

provisions. The next logical step was to incorporate in

the last existing American draft (Wilson's second Paris

draft) such of the British suggestions as would seem

acceptable to the President and to American opinion.
This was done by Mr. David Hunter Miller, who then,
on January 27, conferred at length with Lord Robert
Cecil to find a form of this Anglo-American covenant
which would be acceptable to both parties. In the words
of Mr. Miller, this meeting resulted in

a substantial agreement, except on certain questions which
were reserved, these being particularly the paragraphs relating

a
For text of this British 'Draft Convention Regarding Mandates" see

Miller, VoL I, pp. 106-08.
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to the procedure for appeal from an arbitration, mandates,
freedom of the seas and economic equality.

22

THE FIRST ANGLO-AMERICANDRAFT

This document, in spite of what Lord Robert Cecil

called "the very artificial character of its drafting," was

approved by him in substance with the remark that "it

should form the basis of our discussion with our Allies."
23

And as such it proved to be, after material pruning and

revision; the Cecil-Miller draft must be regarded as of

very considerable importance among the long series of

preliminary covenants. 24

Indeed, it may be asserted that of all the conferences

and parleys which went to the making of the League's

Covenant, none was more momentous than this meeting
of over four hours between Lord Robert Cecil and Mr.
David Hunter Miller on January 27, 1919. The Cecil-

Miller conference, it should be noted, was not one
between men of equal standing in their respective dele-

gations. For the British, Cecil was practically in charge
of League matters, to which Premier Lloyd George gave

comparatively little personal attention. For the Ameri-
can delegation, Miller was the legal adviser, but essentially

subordinate in position to both President Wilson and
Colonel House. However, the changes to which Miller

agreed first with Lord Robert Cecil, and later with Mr.
Cecil Hurst, the British legal adviser, were the final

changes in the document used by the Peace Conference

Commission on the League as the basis of its work. Mr.
Wilson himself was displeased by many of the changes,
but they stood. He had declared that he did not intend

to have lawyers drafting the Covenant. 25
They drafted

it, in many essentials, none the less.

*
Quoted in Miller, Vol. I, p. 55.

88
Letter from Cecil to Miller, quoted in Miller, Vol. I, p. 61.

MThe Cecil-Miller draft is Document 12 in Miller, Vol. II.
*

Compare Lansing, pp. 107 and 200.
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In order to facilitate League membership on the part

of the British dominions and India the Cecil-Miller draft

definitely dropped the Wilsonian provision that the Body
of Delegates (Assembly) "shall consist of the Ambas-
sadors and Ministers of the Contracting Powers accredited

to and the Minister for Foreign Affairs of

." In its place was substituted the wording
that: "The High Contracting Parties may appoint repre-
sentatives at the capital of the League and the Body of

Delegates shall normally consist of such representatives."

As the League has evolved, the permanent representa-
tives stationed at Geneva by many governments are

almost never the leading delegates of these countries in the

respective Assembly delegations, although they fre-

quently fill advisory or subordinate posts in the delega-
tions. But at this stage of the drafting of the Covenant
it was considered appropriate and desirable first, that

there should be permanent national representatives, of

the diplomatic type, stationed at Geneva, and second, that

these should be the Assembly delegates. Whenthe United
States government, in 1928, started sending diplomatic
officers to fill the post of permanent observer at Geneva,
it was merely fulfilling the first part of this provision in

the Cecil-Miller draft.

This first approved Anglo-American draft also dropped
the Smuts- Wilson plan for representation of the small

Powers on the Council, significantly termed the "Execu-
tive Council" at this time. The membership thereof was
to consist of France, the British Empire, Italy, Japan, and
the United States. In earlier British drafts "Great
Britain** had been named as a Council member. The
substitution of "British Empire" coincided with the stipu-
lation of separate League membership for the following
British overseas territories: Australia, Canada, New-
foundland, South Africa, New Zealand, and India. It
will be noted that at this time there was no attempt by
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the British to urge a separate Irish membership, though
Newfoundland was put forward as a territorial unit to

be considered distinct from Canada. The case for sep-
arate membership on the part of Newfoundland was soon

dropped, but the Irish Free State was elected by the

Fourth Assembly, on September 10, 1923.

In behalf of the Assembly, Mr. Wilson's provision

limiting the action of that body to approving recommen-
dations of the Council was omitted from the Cecil-Miller

draft, though this document continued to be extremely
cautious in hedging the power of the Body of Delegates
with restrictions.

26 At the same time the permissive lan-

guage of Wilson's second Paris draft, authorizing the

Assembly to discuss "any matter lying within the juris-

diction of the League of Nations as defined in this cove-

nant/* was altered so as to authorize Assembly discussion

of "any matter lying within the sphere of action of the

League of Nations as defined in this covenant." That

change, which came to be embodied in Article 3(3) of

the final Covenant, has been of very considerable prac-
tical significance, since the League's "sphere of action"

can be said to be practically unlimited, while its "juris-

diction," on any legal interpretation, is severely confined.

In the final Covenant, moreover, the qualifying phrase
"as defined in this Covenant" was omitted.

Two distinctively British contributions in the Cecil-

Miller draft were the articles numbered II-A and II-B.

The first of these anticipated the important part which
the Secretariat would play in the League organization,

stipulating in its opening paragraph that: "The Chancel-

lor of the League shall be assisted by such number of

assistant secretaries as he may find it necessary to appoint
and such further staff as he may think necessary within

the limits of the expenditures which may be authorized

by the Executive Council." The latter provision, inci-

"
Compare Miller, Vol. I, p. 58.
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dentally, shows that at this period the vesting of budg-

etary control with the Council was taken for granted.

By 1930, as will be shown in Chapter XIII, the Assembly
had assumed complete budgetary authority.

The second of these articles foreshadowed, perhaps
more clearly than the final Covenant, the development
of that technical work which has come to be so important
a part of the League's activities. It read:

The Body of Delegates shall appoint commissions to study
and report on economic, sanitary, and other similar problems
of international concern, and the Body of Delegates shall rec-

ommend to the High Contracting Powers such action as these

reports may show to be necessary or desirable-

Many of those who played a prominent role in the

drafting of the Covenant had little idea of the practical
measures which would eventuate from their work. As
instance of this may be quoted the observation on the

above article made by Mr. Miller in a contemporary
report to Colonel House. "This article," he said, "is new
but not important/*

27
It may also be noted that the

plan at this time was to have the Assembly, rather than
the Council, appoint the League's technical committees.

It was in the Cecil-Miller draft, and as a result of the
insistence of Lord Robert Cecil, that provision for the
establishment of a world court, towards which President
Wilson had been indifferent if not actually hostile, was
definitely written into the now crystallizing Covenant.
This was done by means of an insertion in the cumber-
some arbitration provisions of Article V of Mr. Wilson's
second Paris draft, criticized by his Secretary of State
as follows:

That article, by depriving an arbitral award of finality
and conferring the power of review on a political body [the

same, Mr. Miller, however, doubtless meant "not important" in
the sense that the provision was unlikely to arouse serious opposition, the
really important problem it this time being harmonization of controversial
principles,
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Council] with authority to order a rehearing, shows that the
President believed that more complete justice would be ren-

dered if the precepts and rules of international law were in a

measure subordinated to political expediency and if the judges
were not permitted to view the questions solely from the stand-

point of legal justice.
28

The insertion above referred to was placed at the begin-

ning of the third paragraph of Article V of Wilson's

second Paris draft, the new wording introduced through
Cecil's instrumentality being italicized in the excerpt

given below. It is apparent at a glance that the change
had the effect of completely subordinating the elaborate

arbitration provisions which for President Wilson had
been a central part of the Covenant. And in the Cove-
nant as finally adopted scarcely a trace remains of Wil-
son's designs in this direction. The significance of the

alteration in the Cecil-Miller draft was the shift given
in the League's formative period towards a legal rather

than a political system for the settlement of international

disputes. That was initiated by the following revision of

Wilson's original plan:

In case of arbitration, pending the creation of a permanent
court of international justice and in the absence of provisions
in any agreement between the parties to the dispute prescrib-

ing the constitution of the court to which the dispute shall be

submitted, the matter or matters at issue shall be referred to

three arbitrators, one of the three to be selected by each of
the parties to the dispute, from outside their own nations,

when there are but two such parties, and the third by the two
thus selected. . . .

Moreover, although their ideas were not then adopted,
the British delegation had at this time worked out a

fairly complete scheme for both the organization and the

functions of the World Court, defined by Lord Robert
Cecil as "the necessary basis of all legal development in

"Lansing, p. 132. His chapter on "International Arbitration" sharply
attacks Mr. Wilson's seeming opposition to the development of a world

court.
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international relations.""' It was not American, but

British, leadership which insisted upon the development
of this agency as an indispensable arm of the League,

The Cecil-Miller draft cleared up one of the outstand-

ing issues between the American and British delegations

by eliminating the ipso facto war clause, in the event of a

breach of the peace preservation measures of the Cove-

nant, from the British draft of January 20. In its place

was substituted the wording of President Wilson's second

Paris draft: **. * . it shall thereby ipso facto be deemed
to have committed an act of war against all the members
of the League . , , ," this being virtually the language of

the final Covenant, Article 16(1).
One other change of constitutional significance in this

first accepted Anglo-American draft was the expansion,
on British initiative, of President Wilson's passing refer-

ence to labor rights. The British revision introduced the

germ of the present International Labor Organization, as

may be seen by a comparison of the appropriate parts of
the two texts:

WILSON'S THIRD DRAFT CECIL-MILLER DRAFT
The Powers signatory or TheHigh Contracting

adherent to this Covenant Powers will work to establish

agree that they will them- and maintain fair hours and
selves seek to establish and humane conditions of labour
maintain fair hours and hu- for all those within their sev-
mane conditions of labor for eral jurisdictions and they
all those within their several will exert their influence in

jurisdictions
who are engaged favour of the adoption and

in manual labor and that they maintenance of a similar pol-
will exert their influence in icy and like safeguards wher-
f avor of the adoption and ever their industrial and corn-
maintenance of a similar pol- mercial relations extend. Also
icy and like safeguards wher- they will appoint commis-

Cecil's contemporary views on. the organization of a permanent court
of international justice, its utility as a fi*! court of appeal from preliminary
arbitral decisions, and its other possible functions, are quoted in Miller,
Vol. I, pp. 62-64.
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ever their industrial and com- sions to study conditions of
mercial relations extend. industry and labour in their

international aspects and to

make recommendations there-

on, including the extension
and improvement of existing
conventions.

In spite of prolixity and artificialities of wording, the

Cecil-Miller draft successfully brought the British and
American delegations within sight of complete agree-

ment, and therefore was a most important preliminary
document in the long process of the drafting of the final

Covenant. Lack of accord, however, still existed on
various important issues, which in this draft were reserved

for further discussion between the two delegations. These
issues were: (1) Wilson's cumbersome provisions for

procedure in the event of appeal from arbitration deci-

sions; (2) the mandates provisions; (3) the provisions for

protection of minorities; (4) the "fundamental cove-

nant" for freedom of the seas except in the event of a

League war; and (5) the provision for "no discrimina-

tion" in international commercial and financial dealings.

Barring harmonization of these issues, and stylistic

improvements, the Covenant was, on January 27, 1919,

ready for submission to the newly created League Com-
mission of the Peace Conference.

MR. CECIL HURST'S REVISION

It was the purpose of the next draft covenant a pur-

pose which was successfully achieved to secure the

textual condensation and complete Anglo-American

agreement which were essential preliminaries to incorpo-

rating the Constitution of the new international organi-

zation in the Treaty of Peace. Prior to the preparation

of this draft President Wilson and Premier Orlando of

Italy held a conference with the result of agreement to
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drop from the Covenant the anti-conscription clause by
which General Smuts had set such great store, and to

exclude from the operation of the mandates system ter-

ritory ceded by Austria-Hungary.
3tJ The actual authori-

zation of what came to be known as the Hurst-Miller

draft, which was the basis of discussion for the Peace

Conference Commission on the League, was given at a

meeting held on January 31, with President Wilson,
Colonel House, and Mr. Miller present for the American

delegation, and Lord Robert Cecil and General Smuts

representing the British. In the words of Mr. Miller:

It was finally decided that I should meet Mr. Hurst, the

British legal adviser, the next day and should, so far as

possible, agree with him on a draft, referring to House and
Cecil, representing respectively the American and British

governments, any questions which might be impossible of

adjustment.
31

It does not appear, however, as was shown both by
President Wilson's later attitude towards the Hurst-

Miller draft and by the following extract from the con-

temporary diary of Colonel House, that either of the

American principals anticipated such drastic changes to

secure unity as were actually made by Messrs. Hurst
and Miller, The italics in this extract from the diary of
Colonel House for January 31, 1919 have been inserted

to bring out this important point.

Wehad a most successful meeting in my rooms, consisting
of the President, General Smuts, Lord Robert Cecil, and my-
self. David Miller was the only other person present* We
discussed our difficulties regarding the League and brought
them nearly to a vanishing point. We decided that Miller,
representing us, and Hurst representing the British, should

*
This conference, between Wilson and House, Orlando and Scialoja, was

held on Jan. 30, 1919. See Miller, Vol. I, pp. 64-67 and Seymour, Vol.
IV, p. 299.

*
Miller, Vol. I, p. 67. Mr. Cecil James Barrington Hurst, legal adviser

to the British Foreign Office, was later knighted and in 1929 was elected
a judge of the Permanent Court of International Justice.
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draft a new form of covenant based upon the one which the
President and I jointly prepared. . . * The President remained
behind for a quarter o an hour in order to talk and felicitate

with me over the successful outcome of the evening's
conference. 32

In point of fact the basis of the Hurst-Miller draft was
not any of President Wilson's three previous designs for

the League Covenant except in so far as they had been

incorporated in the immediately preceding Cecil-Miller

draft. Even more instrumental than this was a revision

which Mr. Hurst had prepared, with the approval of the

British delegation, before his session of co-ordination with
Mr. Miller on the afternoon of February 1 and the night
of February 1-2, 1919. The latter has himself brought
to public attention the very considerable extent to which
Mr. Hurst was responsible for the language of the draft

which bears the names of both of them. 83

Together the legal advisers of the two delegations
achieved a great improvement in the clarity and brevity
of the Covenant. The longest article in Mr. Wilson's sec-

ond Paris draft, for instance, contained 776 words; the

longest article in the Hurst-Miller draft contained only
323 words. This seeming gain in conciseness, however,
was in some very important instances a result of amputa-
tion rather than condensation.

In particular, excision was applied in the very vital

issue of the right of the League to recommend modifica-

tions of treaty settlements, thereby making it a vehicle

through which rearrangements shown by the passage of

time to be obviously undesirable could be peacefully cor-

rected. This development had come through various

draft covenants to form Article III of the Cecil-Miller

draft as follows:

w
Seymour, Vol. IV, pp. 29*-300.

43
Parts of Mr. Hurst's preliminary revision are printed as Document 13

in Miller, Vol. IL They are almost verbatim the same as the agreed articles

of the Hurst-Miller draft, the text of which may be consulted in Miller,

Vol. II, pp. 231-37.
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The High Contracting Powers undertake to respect and pre-
serve as against external aggression the territorial integrity and

existing political independence of all States members of the

League.
If at any t:rne it should appear that any feature of the

settlement made by this covenant and by the present treaties

of peace no longer conforms to the requirements of the situa-

tion, the League shall take the matter under consideration and

may recommend to the parties any modification which it may
think necessary. // such recommendation is not accepted by
the parties affected, the States, members of the League, shall

cease to be under any obligation in respect of the subject
matter of such recommendation.

In considering any such modification the League shall take

into account changes in the present conditions and aspirations
of peoples or present social and political relations, pursuant to

the principle, which the High Contracting Powers accept with-
out reservation, that governments derive their just powers
from the consent of the governed,

34

In his revision of the Cecil-Miller draft Mr. Hurst

simply omitted the two last paragraphs of this article,

retaining only the first. As shown by a glance at the pre-

ceding text, the change eliminated all the qualifications

which softened and, to many critics, made tolerable the

clause of territorial guarantee. Mr. Miller, in his own
words, "at once agreed" to this sweeping alteration made
by the British legal adviser, and what had been merely
the initial paragraph of an important article in the Cecil-

Miller draft became by itself an article (Number VII)
with very different bearing in the Hurst-Miller draft.

86

Eventually this truncated article became the first half of
the famous Article 10 of the final Covenant, there play-
ing an important part in the rejection of the Covenant
by the United States Senate. While a milder provision
for the reconsideration of treaties was later put back in

"Cecil's contemporary marginal note <m this article said: "This should be
confined to territorial changes, otherwise it will be too vague." The
clause of outstanding significance has been italicized.

"Compare MUer, Vol. I, p. 71, See also below, pp. 87-90.
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the Covenant as what is now Article 19, it never served
as a direct offset to the territorial guarantee clause. Ter-
ritorial guarantee alone and unrelieved was of course a

very different matter to territorial guarantee intimately
linked with provision for territorial revision.

THE SECONDANGLO-AMERICANDRAFT

By the Hurst-Miller draft, settlement was made of the

various outstanding issues between the American and
British viewpoints which had been "reserved" for further

consideration in the Cecil-Miller draft. As has been

noted, there were five of these issues which had aroused

contention. The solution found was to retain two of

them in the Covenant, eliminate two, and find a new
formula for the other. In all of these cases controversial

principles espoused by President Wilson were modified

through British influence. None of them was a case in

which negative American opinion was exercised against
an affirmative British stand.

The two "reserved" issues retained in the Hurst-Miller

draft were those concerning the mandates system and
economic equality. From the beginning the former had
been the least academic, the most involved in immediate

and passionate political considerations, of all the princi-

ples embodied in the various draft covenants. Mention
has already been made of the British "Draft Convention

Regarding Mandates/' which that delegation had wished

to substitute for Wilson's clauses on the subject.
86 On

January 30, 1919, five days after this British plan was
handed to the American delegation, a very important

90
See p. 54 above. There is a voluminous literature on the establishment

of the mandates system at the Paris Peace Conference. For scholarly
treatment of the subject reference may be made to Benjamin Gerig, The

Open Door and the Mandates System, Chap. IV; to Pitman B. Potter,

"Origin of the System of Mandates under the League of Nations," in

American Political Science Review, Vol. XVI, pp. 563-83; and to Miller,

Vol. I, Chap. DC.
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resolution on mandates, containing the present division

of mandated areas into "A", "B", and "C" categories,

was adopted by a fiery session of the Council of Ten.

With the exception of the first two paragraphs, which

specified that "in no circumstances should any of the

German colonies be restored to Germany," and asserted

"the historic misgovernment by the Turks of subject

peoples," the resolution was with little change of lan-

guage carried over to form Article 22 of the final Cove-

nant* This resolution was before Messrs. Hurst and Miller

when they met on February 1 to establish a definitive

Anglo-American draft covenant. But because it was
then undecided whether the division of mandated areas

into categories should be made by the Covenant, or by
separate agreements, the article of the Hurst-Miller draft

concerning mandates confined itself to the following
brief statement of general principles. In the final Cove-
nant the approval of the "Open Door" policy in this

draft was confined to "B" mandates, and even to these

in qualified form. 87

The High Contracting Parties agree that in respect of ter-

ritories which formerly belonged to the German Empire or to

Turkey, and which are inhabited by peoples unable at present
to secure for themselves the benefits of a stable administra-

tion, the well-being of these peoples constitutes a sacred trust
for civilisation, and imposes upon the States members of the

League the obligation to render help and guidance in the

development of the administration. They recognise that all

policies of administration or economic development should be
based primarily upon the well-considered interests of the peo-
ples themselves, upon the maintenance of the policy of the

Open Door, and of equal opportunity for all the High Con-
tracting Parties in respect of the use and development of the
economic resources of the territory. No military or naval
forces shall be formed among the inhabitants of the territories
in excess of those required for purposes of defence and of
internal police.

*
Compare the last clause in Article 22(5).
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The second of the two issues, previously "reserved"

between the British and Americans, to find its way into

the Hurst-Miller draft and thence into the final Cove-
nant was that relating to equality of trade conditions.

The evolution of this part of the Covenant is perhaps of

especial interest, since it has proved the constitutional

foundation upon which all of the far-reaching economic
activities of the League have been based. The improve-
ment of international economic co-operation had been
the theme of the third of President Wilson's Fourteen

Points, stipulating:

The removal, so far as possible, of all economic barriers and
the establishment of an equality of trade conditions among
all the nations consenting to die peace and associating them-
selves for its maintenance.

At Paris, a good deal of thought was devoted to the

subject, on the understanding that the goal intended was
the elimination of retaliatory and discriminatory tariff

systems rather than any general limitation of freedom in

carrying out national policy. A part of the work done

was the preparation of draft conventions on the subject

by both the American and British delegations.
88 But at

the time the political, let alone the technical, obstacles to

concluding a definite multilateral treaty on the subject
seemed insurmountable. In consequence, international

co-operation in the removal of trade barriers was left as

an activity for the League to take up in due course, and

only general statements of principle relating to the sub-

ject are found in the later draft covenants, beginning
with President Wilson's second Paris draft. The wording
of the appropriate section of this, of the Hurst-Miller

draft, which took its phraseology here from the official

British draft of January 20, 1919, and of the final Cove-

nant, may be contrasted:

18 The texts of these are given in Miller, Vol. n, Document 4.
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VILSON'S THIR^
DRAFT

I: is further cove-

rantjJ ani agreed by
the 5 l^aarory Powers
that in their nscal and
econ: mij reg
and policy no
ii,a:;nn &hal! be mace
between one nation and
another among those

with which they have
commercial and finan-

cial

DS.AFT

Ti-e H:;h Contract-

In.; Powers will j;ree

upon provisions in-

tended :o secure and
maintain freedom of

trans:: and just treat-

ment for the commerce
of all States members
of the League.

COVENANT

The members of the

League will make pro-
vision to secure and
maintain freedom of

communications and of

transit and equitable
treatment for the com-
merce of all members
of the Leigue. In, this

connection the special
necessities of the re-

gions devastated dur-

ing the war of 1914-18
shall be borne in mind.

While the Hurst-Miller draft thus assured the inaugu-
ration of League activities in the field of mandates super-
vision and international economic co-operation, it also

dropped from the Covenant two of the previously
"reserved" issues. One of these was President Wilson's

"Supplementary Agreement" for the protection of racial

and national minorities, which went to the Peace Con-
ference Committee on NewStates and finally came back
into the sphere of League activities, though not into the

League Covenant, by the terms of the various Minorities

Treaties signed after the Peace Conference.
The other issue struck from the Covenant at this time,

but by no means eliminated as an international problem,
was that of the freedom of the seas. This had been the

eighth "Supplementary Agreement" in Wilson's second
Paris draft. It was an American thesis on which most
of the American delegation, and a very large part of the
American nation, had strong feelings. It was the second
of the Fourteen Points, and the only one of them which
was completely neglected by the Treaty of Peace, even

though it visualized international sanctions as an excep-
tion to the general rule, as its wording shows:

Absolute freedom of navigation upon the seas, outside ter-
ritorial waters, alike in peace and in war, except as the seas
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may be closed in whole or in part by international action for
the enforcement of international covenants.

With the consequences of the elimination from the

Covenant of any indorsement of the doctrine of the

freedom of the seas, this study is not directly concerned.

But that those consequences have been momentous is

beyond question. Had Great Britain been willing to

write the doctrine into the Covenant the seed of Anglo-
American naval rivalry would not have sprouted. On
the other hand, had the United States joined the League
there would not have been the same demand for revision

of the laws of the sea, since in the event of war between

League members the position of the United States would
not have been that of a neutral- If President Wilson had

anticipated that the United States would abstain from

League membership it is in the highest degree unlikely
that he would have agreed to the elimination of the doc-
trine from the Covenant. 89 As it happened, the right of

blockade in public war was established, but not the cor-

relative right of freedom of the seas in time of private
war* In theory, what would be "public war" for League
members would still be "private war" from the viewpoint
of non-member States. The situation, however, has been

considerably improved by the adoption of the Pact of

Paris, which has done so much to bridge the gap between

those States which adhere to and those which are not

bound by the League Covenant. It may be argued that

between the signatories, including the United States and

Russia, of the agreement for the renunciation of all war
as an instrument of national policy, there can no longer
be legal "private war/ 5

The remaining issue which had been "reserved" in the

Cecil-Miller draft was President Wilson's excessively

complicated procedure for appeal and re-submission to

*
Compare letter from House to Wilson, July 30, 1919, quoted in

Seymour, Vol. IV, p. 497.
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































