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THE DRAFTING OF THE COVENANT]

CHAPTER 1
EARLY DRAFTS

WHENEVER there must be a meeting of minds in the prepara-
tion of any agreement, there is one apparently universal rule
which always has its influence; that rule is this: any definite de-
tailed draft prepared in advance by one of the parties will to
some extent appear in the final text, not only in principle but even
in language. No matter how many differences of opinion may
develop, no matter how much the various papers may be recast
and amended, something of the beginning is left at the end. In
the drafting of the Covenant of the League of Nations may be
found very striking instances of this most interesting result of
written words.

The first official document which it is necessary here to con-
sider is the Draft Convention of Lord Phillimore’s Committee,!
submitted to the British Government on March 20, 1918. I start
with this paper because it was the first formulation of League of
Nations suggestions in a definite text under Governmental direc-
tion. Strictly speaking, the Phillimore Draft Convention (Docu-
ment 1 of this collection)? was not put forward as a proposal of
the British Government, but merely circulated. Of course there was
much background to this work of Lord Phillimore’s Committee;
some of it is mentioned in their Interim Report, which was ad-
dressed to Mr. Balfour, then Foreign Secretary, and was as fol-
lows :2

3 Their official title was “The Committee on the League of Nations.”
The members of the Committee were:

The Right Hon. Sir Walter G. F. Phillimore, Bart., P.C. (Chairman).

Professor A. F. Pollard, M.A. Sir Julian S. Corbett.
Dr. J. Holland Rose, Litt. D. Sir Egre Crowe, K.CM.G.
Sir William Tyrrell, K.C.M.G. Mr. C. J. B. Hurst, K.C,, CB.

Mr. A. R. Kennedy (Secretary).

* Documents referred to by numbers are in Volume II of this work.
* With the Report is the following note by Lord Robert Cecil :

“This Interim Report of Sir Walter Phillimore’s Committee is circulated to
the War Cabinet for their consideration. It is suggested that a copy should

3
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1. We had the honour to be appointed by you as a Committee
to enquire particularly from a judicial and historical point of view
into the various schemes for establishing by means of a League of
Nations, or other device, some alternative to war as a means of
settling international disputes, to report on their practicability, to
suggest amendments, or to elaborate a further scheme if on con-
sideration it should be deemed possible and expedient, and to
report to you the result of our deliberations.

2. We have held nine meetings in which our attention has been
directed mainly to the various proposals for a League of Nations
which were formulated in the 16th and 17th centuries and to those
which have been put forward since the recent revival of the
movement.

3. With regard to other methods of international combinations
for avoiding war which were actually attempted during the 1gth
century, we have not completed our investigation, and without
further inquiry into past political experience we would offer no
opinion as to whether a modification of those methods or a formal
League of Nations is the more promising means of securing the
end in view.

4. The earlier projects which aimed at setting up a kind of
European Confederation with a supernational authority we have
after consideration rejected, feeling that international opinion is
not ripe for so drastic a pooling of sovereignty, and that the only
feasible method of securing the object is by way of cooperation or
possibly a treaty of alliance on the lines of the more recent schemes.

5. We have accordingly carefully considered those schemes,
all of which substitute, in place of the earlier idea of confederation,
a system working by means of a permanent conference and an
arbitral tribunal. None of them, however, in their entirety appear
to your Committee to be practicable or likely to meet with accept-
ance. We have therefore, drafted a Convention in which, while
embodying their leading ideas, we have endeavoured to avoid their
more obvious stumbling blocks.

6. On the assumption that a League of Nations may be re-
garded as a possible solution of the problem, we now submit
this draft as the best we have been able to devise, to serve as a
basis for an interchange of views. In making it the subject of an
Interim Report we have been influenced by the consideration that
His Majesty’s Government may regard it as desirable to initiate
such an interchange of views before the termination of the war.

7. The primary object of the proposed alliance will be that

be sent to President Wilson confidentially, so that if he thinks right he may
have it considered by an American expert committee. Copies should perhaps
also be sent to the Dominions in view of the approaching conference.”
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whatever happens peace shall be preserved between members of
the alliance. The secondary object will be the provision of means
for disposing of disputes which may arise between the members
of the alliance. Our draft treaty, therefore, divides itself into
four parts; Articles 1 and 2, which stand very much by them-
selves, are to provide for the avoidance of war; Articles 3 to 12,
for the pacific settlement of international disputes; Articles 13 to
17, for the relations between the allied States and States not party
to the Convention; while Article 18 provides that this treaty shall
override all others.

8. The mutual covenant not to go to war is contained in
Article 1. We have not covered all cases. We have provided
that no State shall go to war without previously submitting the
matter to arbitration or to the Conference of the League, nor while
the discussion is pending in debate, nor shall seek any further satis-
faction than that which the award or the recommendation of the
Conference requires. This leaves untouched the case in which the
Conference can make no recommendation, but we are in great hope
that this event will be rare. There will be every inducement to the
Conference to find a mode of escaping from war, and, at any
rate, the time will be so long drawn out that passions will have
cooled. The other case omitted is when a State that has given
cause of offense refuses to abide by the award or the recom-
mendation of the Conference. It might be suggested that in this
case the whole power of the League should be used to enforce
submission, but we have felt a doubt whether States would con-
tract to do this, and still greater doubt whether, when the time
came, they would fulfil their contract. Most of the writers on
this subject have hesitated to recommend such a provision.

9. It will be noted that the proposed moratorium only extends
to actual warfare. Some writers have suggested that there should
be no warlike preparations during the period. We have rejected
this

a. because it would be difficult to ascertain what were
special warlike preparations;

b. because we would designedly give an opportunity to the
most peaceful State which had not kept its armaments
up to a high pitch to improve them during the period of
the moratorium, in this way discounting to some extent
the advantages which a State which kept up excessive
armaments would otherwise have had.

10. Article 2 contains the sanction proposed. We have de-
sired to make it as weighty as possible. We have, therefore, made
it unanimous and automatic, and one to which each State must
contribute its force without waiting for the others, but we have
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recognized that some States may not be able to make, at any
rate in certain cases, an effective contribution of military or naval
force. We have accordingly provided that such States shall at the
least take the financial, economic, and other measures indicated
in the Article.

11. Article 3 is adapted from Article 38 of The Hague Con-
vention for the Pacific Settlement of International Disputes,
1907.

12. Article 4 expands an idea, the germ of which appears in
Article 48 of the same Convention; it gives the power to a State
to apply ex parte to the Conference of the Allied States. Refer-
ence to arbitration requires the consent of both parties, but this
provision will enable any one State, party to the dispute, to bring
its case before the Conference even if the other State is not willing.
We have been careful to remember that there will be much jealousy,
particularly among the continental Powers of Europe, of any
provision which will appear to infringe their independence or
sovereignty, and therefore we do not give the Conference, thus
appealed to, any power of adjudication, but only one of
recommendation.

13. Article 5—It is in our view desirable that if the Con-
ference be appealed to it shall not fail to act, and, as in cases
which will come under Article 12 speedy action would be re-
quired, we have made the assembly of the Conference as it were
automatic. It must be a matter for diplomatic determination to
settle its seat. If the League should be in the first place confined
to the present Allies, a convenient seat might be Versailles. If
the League should embrace a number of States, and some of
those at present neutral, it might be better to place the seat in
Holland or Switzerland, or possibly in Belgium, but it should be
a fixed place, and in this connection we have been much impressed
by Lieutenant-Colonel Sir Maurice Hankey’s memorandum and
address to us, in which he pointed out the great advantage arising
from constant mutual intercourse between the representatives of
nations, and we therefore propose that, subject to the power of
substitution or addition, the ordinary diplomatic representatives
at the capital which is the seat of the Conference should repre-
sent their respective States.

14. The next questions which enter into consideration in
Articles 7, 19, 11, and 12 are whether the decisions of the Confer-
ence must be unanimous, and whether, if any resolutions may be
passed by a majority, the voting strength of the States should
differ. We have concluded to eliminate the States parties to the
dispute, but the precedents in favour of unanimity are so invaria-
ble that we have not seen our way to give power to a majority, or
even a preponderant majority, to issue a definite recommendation,
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though we are aware that many English writers express themselves
in a contrary sense. On the other hand, we have felt that for all
preliminary work the vote of a majority should be sufficient. We
may add that we have been rather loath to frame a scheme under
which our own country should be rendered liable to have a recom-
mendation passed against it by a majority vote in a matter vitally
affecting the national interests, and that we have also felt that
if some of the enemy Powers are ever to come into this League
they would equally be unwilling to submit themselves to such a
liability. As to the question of the voting strength in cases where
a majority is to determine, most English and American writers
have contemplated giving a larger vote to the more important
Powers, and there are precedents, such as the General Postal
Union Treaty of 1878 and the Telegraphic Convention of 1897, for
giving to those Powers which have important colonial possessions
additional votes in respect of their colonies; but the experience
obtained during The Hague Conference of 19o7 shows that any
such superiority would be greatly resented by some States, and
we have shrunk from providing it.

15. Article 11, as it will be seen, is expressed in an alternative
form. The first alternative is that which commended itself to
the majority of the Committee.

16. Article 12 is a substitutional provision for that power of
injunction which has been recommended by many English and
American writers. It has been felt that if there is to be a morato-
rium, there may be cases of continuing or irreparable injury to
which the injured State cannot be expected to submit. In order
to meet this difficulty these writers have taken an idea from the
legal procedure common to Great Britain and the United States.
But in applying this procedure to international matters the follow-
ing objections seem to arise:

a. If final awards or recommendations are not to be the
subject of enforcement by the League, it would seem
illogical that interlocutory awards or recommendations
should be so enforced.

b. The aggressive State would certainly resent such an in-
fringement of its sovereignty and struggle to prevent
the use of an injunction and the proceeding would almost
necessarily be so prolonged, particularly if the injunction
is to be the work of the whole Conference, that the
interlocutory decision would hardly be reached sooner
than the final one, and the mischief would have been
done;

c. It may be added that such knowledge as any of the
members of the Committee have of such foreign juris-
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prudence as is founded on the Code de Napoléon, leads
them to doubt whether the procedure which most nearly
approaches to the Anglo-American injunction has re-
ceived the same development or occupies the same
position of importance which it has with us.

17. The Committee have, therefore, rejected the idea of
injunction, and submit this Article as a corrective for hardship
which might otherwise be worked by the moratorium.

18. Article 15 requires some observation. The scheme of the
British League of Nations Society makes the League a defensive
alliance as against external Powers, and requires all the other
Allied States to come to the assistance of any one of them “which
may be attacked by an outside Power which refuses to submit the
case to an appropriate tribunal or council”; but the American
League to Enforce Peace has omitted this provision, and only
one known American speaker or writer has taken the line of the
British League. We have felt, therefore, that our draft treaty
might provoke opposition if we inserted a clause obliging the
Allies to mutual defense against external Powers, and we have
substituted one which is facultative only.

19. Under Article 17 we might draw attention to the sug-
gestion that when the League is once formed any future applicant
for admission may have terms imposed upon him. This would en-
able the League to require reparation for past outrages, or to
insist upon partial disarmament if the military or naval forces of
the applicant were disproportionate to those of the States already

in the League.

Despite great differences both in form and in substance be-
tween the Phillimore Plan and the Covenant, some of the ideas of
the Phillimore draft remain in words of its authors; thus the
language of Article 18 of the Phillimore Plan is not much
changed in Article 20 of the Covenant as may be seen from
reading them side by side:

PHILLIMORE COVENANT
Article 18. A. The Allied Article 20. The Members of
States severally agree that the the League severally agree that

present Convention abrogates
all treaty obligations inter se
inconsistent with the terms
hereof, and that they will not
enter into any engagements in-
consistent with the terms
hereof.

this Covenant is accepted as
abrogating all obligations or
understandings inter se which
are inconsistent with the terms
thereof, and solemnly under-
take that they will not here-
after enter into any engage-
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